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Child Welfare Case Update
District Court Judges

2020 Virtual Summer Conference  
By: Sara DePasquale, 

UNC School of Government

Supreme 
Court:

18 Cases, 
62%

Court of 
Appeals: 
11 Cases, 

38%

Jurisdiction Evidence Judicial Authority
7B-904

Case Plan 
Authority

Part I – Early Stages

Jurisdiction

Identify all the procedures and laws that 
impact subject matter jurisdiction

UCCJEA Filing a petition

ICWA I have no idea
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Post Relinquishment Permanency Planning
In re E.B. (p. 13)

_______________________________________________________________________________________

• Child born
• Mom relinquish 6 Permanency Planning Hearings TPR

May 2016 – Jan 2018
2016

• Paternity established
• Out of home services
• Child in foster care

2018

Petition

7B-402; -405
A/N/D

7B-909(c)
(Post Relinq)

Could the TPR Action Go Forward?

YES NO
Standing: 7B-1103(a)(4) (Relinquishment)
G.S. 48-3-705 (Vests legal and physical custody)

ICWA

Reason to 
Know 

“Indian child”

Notice
(tribes & BIA)

In re K.G.
(p.4) To determine if it has 

subject matter jurisdiction
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Evidence

Residual Hearsay: Rule 803(24)
In re F.S. (p.5)

Child

DSS SW 2

DSS SW 1 Child’s Therapist
X

DSS SW 2 Testifies

Child

DSS SW 2

DSS SW 1 Child’s Therapist

1. Circumstantial guarantee of trustworthiness 
2. Statement of material fact
3. More probative than other evidence that can

be procured by reasonable efforts
4. General purposes of rules/interests of justice 

served by admission
5. Written notice

Residual Hearsay: Rule 803(24)
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Assume written notice was given, should this 
testimony be admitted under Rule 803(24)

YES NO

Child

DSS SW 2

DSS SW 1 Child’s Therapist

X

X X

1. Circumstantial guarantee of trustworthiness 
2. Statement of material fact
3. More probative than other evidence that can

be procured by reasonable efforts
4. General purposes of rules/interests of justice 

served by admission
5. Written noticeX

Post Petition Evidence
In re F.S.

_______________________________________________________________________________________

Adjudication 1 Reversed on appeal
Petition 2 Adjudication 

Hearing 2

Neglect
Separation between child and mother before 

Petition 2 filed

Dependency

Judicial Authority

7B Opinions
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A judge has 
authority/discretion 
to do the following 

Determine witness credibility
(In re S.D.; In re D.W.P.; In re A.R.A.) 

Determine reasonable inferences to be 
drawn from testimony  
(In re D.W.P.; In re A.R.A.)

Decide what weight to give to the evidence 
(In re D.W.P.; In re A.R.A.)

Question witnesses (In re N.D.A.)

Determine if a substantial question exists 
re: a parent’s incompetency & need for a 
hearing (In re Z.V.A.)

7B-904
Case Plan Authority

Applying In re B.O.A. - In re S.G. (p. 8)

Case Plan 
Components

Conditions 
which led to 

removal
NEXUS

In re S.G. 

Applying 
B.O.A. –
Nexus

Could be services that aid in both understanding 
and resolving possible underlying causes

Reports of using illegal 
substances

Assist in understanding whether 
MH or SA were underlying 
causes of abuse/neglect

Not limited to services directly addressing 
reason’s for removal

Nexus  - Housing

• May impose any conditions it believes are relevant to 
address issues that led to child’s removal at any time based 
on new or existing evidence so long as does not abuse its 
discretion

• Overrule H.H. and W.V.
• DSS report addressed refusal to disclose physical 

address
• Findings in order
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Case Plan:

Nexus b/t steps 
ordered & 
condition 
found/alleged 
to have led or 
contributed to 
adjudication

SA and MH Ax and follow all recs

Random drug screens

Parenting classes and 
demonstrate skills at 
visits

Visits 1x/month 

Obtain and maintain safe and stable 
housing

Applying In re B.O.A. - In re C.J. (p. 22)

Case Plan 
Components

Conditions 
which led to 

removal
NEXUS

Waive 
Reviews

TPR Grounds: 
Limitations

TPR 
Best Interests

Part II – Moving Toward Permanency and TPR

Waive Reviews

G.S. 7B-906.1(n)(1)
In re J.T.S. (p. 9)

• “has resided in the placement for a period of at least one year”

Birth-6 months 
with 

grandparents

Resided many 
years with 

grandparents

Aug. 2017 DSS 
report when 
living with 

parents

Oct. 2017 
Placement

Aug. 2018
Order 
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Has the child resided in the placement for at 
least one year? 

Yes No

“period of at least one year”

• Continuous uninterrupted period
• Purpose of Code:
• Best evidence of stability and permanency
• Commitment of permanent custodian or guardian
• Opportunity for parent to demonstrate progress at 2 review 

hearings

• May hold differently from T.P. (2011)

TPR Grounds: 
Limitations

(Incarceration/DVPO)

Neglect: Findings

Lack of 
proper care 
or 
supervision

In re K.N. (p. 17)

• Currently incarcerated and 
awaiting trial on a number of 
criminal charges

• Need
• Analysis of relevant facts and 

circumstances
• Length of incarceration

X
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22 months
in DSS custody

Time:  
Petition Filed
& TPR Hearing Incarcerated

14 months

In re S.D. (p. 18)

1 birthday card
Missed visits
Cancelled DSS meetings
Not engaging in services
Re-arrested

Abandonment: 
G.S. 7B-

1111(a)(7)

6 months 
preceding 

petition

• Forego all parental duties and 
relinquish all parental claims

•Withholds presence, love, care, 
opportunity to display filial 
affection, no 
support/maintenance

•Willfulness = question of fact

In re A.G.D. (p. 26)

_______________________________________________________________________________________

• Custody Order
• Sole to mom
• No contact with dad TPR
2014

Dad Incarcerated pending charges for child related sex offenses
2018

Was Dad precluded from having contact such 
that abandonment was not willful?

YES NO

Was Dad precluded from having contact such 
that abandonment was not willful?

NO

• Limitations with 
incarceration & Order

• Not precluded from 
contacting mom or other 
persons to show indirectly 
his love, guidance, 
affection

• State and parent action to 
protect child does not 
preclude TPR
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In re K.N.K. (p. 27)

______________                  ________________________________________________________

DVPO 
for 
mom

TPR
20152014

DVPO for mom and child allowed for supervised visits 
2018

Custody order; sole to mom; supervised visits to dad Dad 
Starts
Visits

What could he have done to 
show affection, guidance, 

love, support?
CHAT BOX!

What could he have done?

Exercise Visits

1
Provide Support

2
Seek to modify 
order

3
Attempt to 
attend 
appointments, 
activities

4

TPR 
Best Interests

Best Interests of 
the Child

Standard of Review
In re Z.A.M. (P. 20)

“without regard to 
competing interests of 
respondent” 
In re K.N.K., (p. 27)
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BIC Findings: Relevant Factor (In re C.J.C. (p. 31))

Based on competent evidence (In re K.N.K., p. 27))

Weighing 
Relevant 
Factors

Bond 
(In re Z.A.M., p 30)

Likelihood of adoption 
• Less important in private 

TPR when parent has 
custody     (In re C.J.C, p. 31)

Other (e.g. Relative)
(In re S.D.C., p. 32)
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