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Child Welfare Case Update
District Court Judges 2020 Fall Conference

By: Sara DePasquale, 

UNC School of Government

Supreme Court
28 Cases

(68%)

Court of Appeals
13 Cases 

(32%)

Published Opinions

3 Big Cases Handful of 
Others

Today’s Journey

+

1st Big Case

TPR and Out-of-State Parent Respondent

Personal Jurisdiction: Nonresident Parent
In re F.S.T.Y. (p. 22)

First Impression
Due Process
Minimum Contacts
Status Exception
Overrule

2nd Big Case

NC Supremes Address ICWA
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In re E.J.B. (p. 5)
Ancestry

Reason to 
Know

Notice

“Indian child”
• Definition

• Child = member of a federally recognized tribe
• Child = eligible for membership and a bio parent is a 

member

• Reason to Know: Conceded
• In re A.P.: Ancestry is enough
• In re Z.J.G. & M.E.G., 471 p.3D 853 (Wash Sup Ct, 

9/3/20)

Burden: 25 CFR 23.107

Court Inquiry of 
Participants

Petitioner/Movant
Due Diligence

Notice to
TRIBE
BIA

25 CFR 23.111
25 UCS 1912

Fails to respond to “multiple written requests”

ICWA TIMING: ADD IT UP
25 USC 1912; 25 CFR 23.11; 23.111; 23.112

BIA:
15 days to notify 
tribe or inform 

court of need for 
more time BIA: send court  copy 

of notice sent to tribe 

DSS
Registered/certified 
mail – return receipt

Notices and 
return receipts 
filed with court

Tribe: 
10 days
Up to 20 

additional
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Can be Cured

TPR Post-
TPR Other

3rd Big Case

Relinquishment 
Other Parent’s Constitutional Rights  

Subject Matter Jurisdiction 
TPR

Post Relinquishment Permanency Planning
In re E.B. (p. 21)

_______________________________________________________________________________________

• Child born
• Mom relinquish 6 Permanency Planning Hearings TPR

May 2016 – Jan 2018
2016

• Paternity established
• Out of home services
• Child in foster care

2018

Petition

7B-402; -405
A/N/D

7B-909(c)
(Post Relinq)

X
PPO 

= 
VOID

Subject Matter 
Jurisdiction for TPR

• Standing: 7B-1103(a)(4) 
(Relinquishment)

• G.S. 48-3-705 (Vests legal 
and physical custody)

Intertwined –
No findings to support 

grounds
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Constitutional 
Rights Discussion

• However, until respondent was confirmed as 
Ella’s biological parent, DSS possessed sole 
legal custody of Ella. See N.C.G.S. § 48-3-601, -
705.

Now What?

A Handful of Other Cases
UCCJEA - Modification
In re L.T. (p. 45)

Presumption
Findings vs. Record
• Continuance
• Adjudication

Dad and Child: Sept. 2016
N/D – March 2017

MomInitial 
Custody 
Order

Discovery
In re M.M. (p. 10)

7B-700
Rules of Civil 

Procedure
Rule 30

Deposition

Dependency
7B-101(9)

Unable to 
provide care 

and supervision

Lacks appropriate 
alternative 
childcare 

arrangement

Findings

19 20

21 22

23 24



Fall 2020

5

Dependency: Post Petition-Evidence
In re E.P.-L.M. (p. 14)

_______________________________________________________________________________________

Petition Adjudication Hearing

Dad available
Mom + Child
Reports
Dad accused of SA
Medical Exams

Allegations in Petition 
7B-802

Distinguishable 
(In re F.S. and others)

No period of separation

Initial 
Disposition

Required 
Evidence 

In re K.W. (p. 11)

Adjudication 
(Feb. 2019)

Initial Disposition
(May 2019)

No new evidence

No sworn testimony

Initial 
Disposition: 
7B-901(a) 
In re K.W. 

Initial 
Disposition

Informal – Inquisitive - Best Interests
Rely on written reports and findings in 
adjudication order; additional testimony 
not required
BUT!

Adjudication
Formal - Rules of Evidence
Adversarial to determine truth/falsity
Clear and convincing

Initial differs from review/PPH

Adjudication

Disposition

7B-906.1 Hearing2 step

1 step
Burden of 

Proof at 
Permanency 

Planning
In re L.E.W. 

(p. 19)

• No party has burden
• Best interests Standard                

NOT clear and convincing
• Harmless Error re: order to 

eliminate reunification
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Denial of TPR
In re K.R.C. (p. 25)

7B-1109 and 1110(c): findings and 
conclusions of existence/nonexistence of 
grounds alleged

4 grounds: address each ground

Different than finding ground and being silent 
on others

Remanded for findings: Failure to make 
reasonable progress
In re A.B.C. (p.31)

4

3 (FN)

Dispositional Factors
In re E.F. (p. 38)

Written findings (relevant)

Conflicting 
evidence

Consider 
all factors

7B-
1110(a)

Dispositional Factors
In re E.F. (p. 38)

Maternal 
grandmother 

option

DispositionAdjudication

X

Weighing 
Relevant 
Factors

Likelihood of adoption 
• Distinguish J.A.O.                            

(In re I.N.C., p 39; In re A.J.T., p.40)

Age: Child’s Preference 
(In re A.J.T. , p. 40; In re 

M.A., p. 42)

Bond with parent  
(In re J.J.B., p. 44)

Relationship with prospective 
adoptive placement
• Absence not a bar                              

(In re A.J.T., p 40; In re M.A., p. 42)

Strictly comply with mandate
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In re S.M.M. (p. 44)
Mandate = New Findings
Motion for New Evidence = Discretion
No forecast of new evidence re: BIC

Source://www.facebook.com/945thebuzz/videos/zoom-fatigue-
its-now-a-thing-look-it-up/1356949921359283/

Have Some LUNCH!
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