Fall 2021

Indian Affairs [ - |

AbautUs ~  Programs & Services

LORY <

Welfare Act (ICWA

District Court Judges Conference, Fall 2021

By: Sara DePasquale

Every A/N/D and TPR Case
Your Obligation

25 U.S.C. 1901 et seq

25 C.FR.Pt. 23
2016 BIA Guidelines

PURPOSE




Fall 2021

NC Supreme Court

Disproportionality Continues
Inre E.J.B., 375 N.C. 95 (2020)

“All participants should become familiar with the Indian Child Welfare

Act of 1978, codified at 25 U.S.C. ch. 21, and the corresponding

regulations, ... to ensure compliance with the ICWA and to assert

objections on the record if compliance in a proceeding has not occurred.
In re M.L.B., 377 N.C. 335, n.4 (2021)

Native American Children and DSS Involvement
(FY 2019)

“The state courts bear the burden of ensuring compliance with ICWA.”
In re E.J.B.,375 N.C. 95, 101 (2020).

“The ICWA imposes a duty on the trial court to inquire of participants
as set forth in 25 C.F.R. § 23.107(a) in all child-custody cases...”

Inre L., 862 S.E2d 163, 168, 2021-NCSC-92, § 27

N.C

general pop M substantiated M foster care

574 Federally Recognized Tribes for ICWA

Applies to “Child Custody Proceedings”

Foster Care Placement

Preadoptive Placement

Qualla Boundary
NG Cheroee Reservation)

Termination of Parental Rights
Cherokee, Eastern Band
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Mandatory Inquiry by Court

* At commencement of a
child-custody proceeding

« Of each participant

* Do you know or have reason
to the know the child is an
Indian child

* Responses on the record
« Instruct parties to inform
court if subsequently

receives info that provides
reason to know

https://www.b
files/assets/bia/ois/ois/pdf/idc2-041404.pdf

Quick Reference Sheet for State Court Personnel

US. Department of the Interior Bureau of Indian Affars
Final Rule: Indian Child Custody Procoodings.
25CFR23

FR2:

25 C.FR. 23.107

.gov/sites/bia.gov,

Indian Child, 25 U.S.C. 1903(4)

Is child a member of a
federally recognized
Indian tribe? Yes

Is the child eligible for
membership in a
federally recognized ===
Indian tribe AND the Yes
bio parent is a
member of a federally

recognized tribe?

Indian Child

Indian Child
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In re E.J.B., 375 N.C. 95 (2020)
In re N.K., 375 N.C. 805 (2020)

Reason to

Know

ICWA Inquiry

Child is Member KNOW
Parent is a member Child is eligible for membership KNOW
Parent is a member Child is not eligible for membership NOT

Parent has ancestry with federally
recognized tribe

Parent has ancestry with federally
recognized tribe

Parent has ancestry with federally
recognized tribe

Unknown if child is eligible for
membership

Child is not eligible for membership

Child is eligible
(If child becomes a member)

REASON TO KNOW

REASON TO KNOW
(Know)
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Burden: 25 CFR 23.107

Court Inquiry of
Participants

InreA.L., 2021-NCSC92
¢ Lumbee

* No inquiry on record
* Remanded

Petitioner/Movant

Due Diligence

* Registered/Certified
Mail, Return Receipt

* Parents

* Indian custodians

* Tribe

* Copy to Regional
Director

« Specific Contents

* Include right to
intervene

[
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https://www.bia.gov/bia/ois/dhs/icwa/icwa-notice

ICWA Notice

Overview ICWA Noti
Human Services An Indian child the ageof
indianChild Weitare Act 1. Amember of a federally recognized Indian Tribe; or
2.Th amemberof a

Adoption Decree
federally recognized Indian Tribe.

ICWA Notice
Child & Adult Protection AN ICWANOTICE IS
Financial Assistance Required

Housing Improvement
Program

Indian Tribe, and s eligible for membership n a

« Forinvoluntary foster-care placements; and,
« Fortermination-of-parental-rights proceedings.

Fails to
respond to
“multiple
written
requests”

In re E.J.B.

15
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ICWA TIMING: ADD IT UP

25U ;
SC 1912; 25 CFR 23.11; 23.111; 23.112

BIA:
15 days to notify
tribe or inform
court of need for

more time

17

g BIA: s.end court copy
of notice sent to tribe

Can be Cured

Inr 2
e E.J.B.; Inre D.J., 2021-NCSC-105)

l T l T
PR Post-TPR l Other

18

Subject Ma
tter Jurisdicti
2505C 10111915

« Chi .
hild domiciled or resides
reservation "

e Child is ward of tribal court

e Agreement b .
Lo tTi
jurisdiction /t Tribe and State re:

e M i
ust be admitted in evidence

19

On the Civil Side

Conibulors | Coieeones

() The Indian Child Welfare Act and Subject Matter Jurisdiction
¥) . Child Weltare Actions

iy s contibuted By 59 , pepasquate on Februan 3. 2070 7101 am and 1 fed undet CF 1 wieitare Law

i Wettare Act (IGWAY 188 complex federal law thal applies to abuse neglect. of
A rights (T

AN/D), termination ©f parental 1

& (TPR), and adoption P* G

dings. One of the

depend ¢ ace
s s to federally recognized Indian ibes and the tribes’

purposes of ICWAIS \o provide special PO

children and famiies. seq 25U.5.C. 1901 ~1902

natter jurisdiction betweer tribal
s the subject AND, TPR. O
11(a) are met, the tribal

1 state courts 1 qoverned by ICWA when & indian

roceeding. When any of the criteria of 26 US.C

s \hen that crteria do not exist

tween state and tribal cour® See 25 U.S.C. 19110) L
o s addressing subject matter jurisd

Jows for oo

f jut

surl of Appeals (COA) 1°° enth
under IGWA. In one Case the COAT
that involved two Indian children. I

4 had jurisdiction if an adoption Pro‘

- remanded for further proceedings in (e trial
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Transfer to
Tribal Court

*Upon request
(orally orin
writing)

*At any stage

Other
Requirements

Placement Preferences

Active Efforts

Qualified Expert Witness re:

serious emotional or physical damage
to child

TPR: Beyond a Reasonable Doubt of
serious emotional or physical damage
to child

21

Chapter
13
Relevant
Federal
Laws

Chapter 13.2 + Ctrl F

23
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