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ICWA and 3.1 Cases

By: Sara DePasquale

sara@sog.unc.edu

Today’s Topics

Overruled

Waiving 
Conclusion on 

Parents 
Constitutional 

Rights

No Visitation
Post-Petition 

Evidence 
ICWA

ICWA PURPOSE

Protect the best 
interests of Indian 

children

Promote stability 
and security of 

Indian tribes and 
families

1

2

3



12/6/2023

2

ICWA
Requirements

Court Inquiry re: Child

Notice to Tribes and BIA Regional Director

Placement Preferences

Active Efforts

Qualified Expert Witness re: 

serious emotional or physical damage to child

TPR: Beyond a Reasonable Doubt of serious 
emotional or physical damage to child

Tribal Court

Haaland v. 
Brackeen, 

599 U.S. 255 
(2023)

ICWA IS 
CONSTITUTIONAL

Article I

Indian Commerce 
Clause

Not 
Anticommandeering 
(10th Amendment)
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Equal 
Protection: 

Race

•Standing

•Remedy

NC Issue:
The Role of Ancestry
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In re C.C.G., 380 N.C. 23 (2022)
Ancestry

“Cherokee Indian 
Heritage”

(identified in A/N/D case)

Reason to Know

Not heritage but trial 
membership (political 

affiliation)

No Reason to Know

No Notice

No Inquiry at TPR 
required

Departure from prior 
opinions of COA

In re A.P., 260 N.C. App. 540 (2018)
In re K.G., 270 N.C. App. 423 (2020)

Today’s Topics

Overruled

Waiving 
Conclusion on 

Parents 
Constitutional 

Rights

No Visitation
Post-Petition 

Evidence 
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Adjudication
 

Post-
Petition 

Evidence
Petition

Adjudicatory Hearing

Dependency
In re L.N.H., 382 N.C. 536 (2022) 

DSS report 
and A/N/D 
petition, 
Child 
burned, 
left alone

Adjudicatory 
Hearing and 
Initial Dispo 
and PPH

Appeal to COA 
NC 
Supreme 
Court 
grants PDR

Considered 
Evidence at 
Time of petition

Reversed
Should have 
considered 
evidence at 
time of hearing

Reverse COA, 
determination 
of A/N/D is 
fixed at time of 
filing of petition 
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Plain Language

Exceptions
In re G.W. , 
286 N.C. App. 587 
(2022)

Fixed and ongoing circumstance, 
not discrete event or one-time 
occurrence

• Paternity
• Mental Health

What is it?

Completing parenting class after petition filed

Drug screens after petition filed

Parents’ inappropriate behavior at visits

Recent observations of holes in the floor of the home

Failure to receive MH services as required by case plan for siblings
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Do the 
exceptions 
still apply?

Today’s Topics

Overruled

Waiving 
Conclusion on 

Parents 
Constitutional 

Rights

No Visitation
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G.S. 7B-
905.1 

“Shall provide for visitation that is in the 
best interests of the juvenile consistent 
with the juvenile’s health and safety, 
including no visitation”

Not in child’s best interests (In re C.C.G., 
380 N.C. 23 (2022))

Parent forfeited their right (In re T.R.T., 
225 N.C. App. 567 (2013))

New Findings 
Required 

Now?

• In re M.S., 289 N.C. App. 127 (2023)

• In re A.J.L.H., 890 S.E.2d 921 (2023)

Parent’s Constitutional Rights 

• In re P.L.E., 891 S.E.2d 613 (2023)

G.S. 7B-906.1(d), (e) 

Today’s Topics

Overruled

Waiving 
Conclusion on 

Parents 
Constitutional 

Rights
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When Is Issue Waived
      In re J.N., 381 N.C. 131 (2022) 
      In re J.M., 384 N.C. 584 (2023)

At the 
hearing, 
even if 

not raised 
by DSS or 

GAL

Is arguing for 
reunification 
sufficient?

Today’s Topics

Overruled 

Neglected Juvenile
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Do You 
Have to 
Make the 
Finding?

In re G.C., 384 N.C. 62 
(2023)

Any opinions by COA that 
require finding is 
OVERRULED

What is an ultimate fact?

• Finding supported by other 
evidentiary facts reached by 
natural reasoning

• Final facts required to 
establish the cause of action 
or defense Footnote 3

In re G.C., 384 N.C. 62 (2023)
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