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Session Law 
2023-124

1. Status reports/Notice of address
2. Motions in the cause
3. Priority for appointment
4. Notice of rights
5. Consideration of less restrictive alternatives
6. Costs and fees
7. Election of fiscal year (annual accounts)



Effective Date

Changes effective and apply to 
petitions and annual accounts 
filed on or after January 1, 2024.



Status Reports / 
Notice of Address



Status Reports, G.S. 35A-1242
Current law:

Any corporation or disinterested public agent that is guardian of the person 
for an incompetent person is required to file status reports (six months then 
annually thereafter).

The clerk may order any other guardian of the person to file status reports. 

G.S. 35A-1242(a)



Purpose of Guardianship , S.L. 2023-124

Adds to G.S. 35A-1201(a) a new subsection (8):

“The filing of regular status reports by the guardian of the person or general guardian 
concerning the conditions and welfare of an incompetent person is encouraged and should 
be required whenever appropriate.”



What is the point?
1. Is the guardian doing their job and working themselves 

out of a job?

2. Is the ward progressing, regressing?

3. Have the needs of the ward changed?  



Purpose of Guardianship , S.L. 2023-124

Adds to G.S. 35A-1201(a) a new subsection (8):

“The filing of regular status reports by the guardian of the person or general guardian 
concerning the conditions and welfare of an incompetent person is encouraged and should 
be required whenever appropriate.”



Change of Address, S.L. 2023-124
Adds to G.S. 35A-1242 the requirement that every guardian of the person, upon 
knowledge of the ward’s change of address, file a notice of change of the ward’s address 
with the court within 30 days.

The notice must include:
1. Ward’s previous address
2. Ward’s new address
3. The date the ward moved to the new address

* This is separate from what is required in regular status reports and occurs when the 
change happens, not just in the status report.



Effective Date

Changes effective and apply to 
petitions and annual accounts 
filed on or after January 1, 
2024.



Motions in the 
Cause



Motions in the Cause
G.S. 35A-1207
Current law:

Any interested person may file a motion in the cause with the clerk to 
modify the guardianship or consider any matter pertaining to the 
guardianship. 

G.S. 35A-1242(a)



Motion in the Cause, S.L. 2023-124
Amends G.S. 35A-1207 to expressly allow motions in the cause on the 
clerk’s own motion.



Priority for 
Appointment



Priority for Appointment
The clerk must consider appointing a guardian in the following 
order of priority:
1. an individual recommended by parent in a will for an 

unmarried child
2. an individual
3. a corporation
4. a disinterested public agent 

G.S. 35A-1214.



Priority for Appointment, S.L. 2023-124

The clerk must consider appointing a guardian in the following order of priority:
1. an individual or entity nominated under a POA or health care POA
2. an individual recommended by parent in a will for an unmarried child
3. an individual
4. a corporation 
5. a disinterested public agent

Amends G.S. 35A-1214 to add (1) above.



Notice of Rights for 
Respondents and 

Wards



Notice of 
Rights

Form: AOC-SP-197



Notice of 
Rights: 
Respondents



Notice of 
Rights: 
Wards



• Special Proceeding
• Clear, Cogent and 

Convincing
• Petition, SP 200

Step #1: 
Incompetency

1100s

• Estate Proceeding
• Best Interests of the 

Ward
• Application, SP 200

Step #2:
Guardianship
1200s + 1300s

Chapter 35A: Two Step Process



Changes for 
DSS at Both 
Steps,
S.L. 2023-124

1. Role as Petitioner: service of the notice of rights

2. Role as Guardian: explain the notice of rights to 
the ward and carry out purpose of 35A



Petitioner:
Manner of 

Service

Stays the same – what is different is what
must be served on each of the following:
1. Respondent must be personally served

2. GAL/respondent’s counsel served by 
Rule 4 service

3. Next of kin and other persons 
designated by the clerk served by first-
class mail

G.S. 35A-1109(a)



Petitioner Service of the Notice of Rights

Petitioner must serve copies of the following:
1. Petition, 
2. Initial Notice of Hearing, and
3. Notice of Rights.

S.L. 2023-124, sec. 7.5, amending G.S. 35A-1109(a).



AOC-SP-201



Side Two, AOC-SP-201



AOC-SP-207



Word of Caution

Notice of Rights exists separate from the 
Petition for Adjudication and Application 
for Appointment of Guardian (SP-200).

Petitioner files the petition (SP-200) and 
court issues NOH (SP-201). 

Make sure Notice of Rights is added to 
your service packet (especially in Odyssey 
counties or if use File and Serve).





Changes for 
DSS at Both 
Steps,
S.L. 2023-124

1. Role as Petitioner: service of the notice of rights

2. Role as Guardian: explain the notice of rights to 
the ward and carry out purpose of 35A



Notice of 
Rights: 
Wards





Guardian’s Role
No mandate imposed on guardian to deliver or explain the notice of rights or to take other 
action as guardian.  HOWEVER, good practice for the guardian to:

• Engage with the ward about the notice of rights

• Effectuate the notice of rights
• Request a hearing to consider matters related to the guardianship
• Modify to limited guardianship
• Petition for restoration
• Transfer to another county
• Assist with right to vote, drive, etc. if otherwise able





Empower vs. Unpower

Protective Services for the Elderly: A Working Paper, Regan & Springer, 
1977



Guardianship is a Last Resort, S.L. 2023-124



Less Restrictive 
Alternatives



Everyone Has a Role in Ensuring Autonomy for 
the Respondent….

Petitioner
Must include statement in 
petition identifying what 

alternatives considered and 
why they are insufficient

GAL
Representation of the 

respondent in a way that 
advocates for less restrictive 
alternatives and allows for 

guardianship only when 
alternatives found to be 

insufficient

Court
Legal definition of 

incompetency requires 
consideration of alternatives
Guardianship is a last resort 

and only imposed if less 
restrictive insufficient



Less Restrictive Alternatives: Definition
Session Law 2023-124 amends G.S. 35A-1101 to add a new definition



Less 
Restrictive 
Alternatives

• General, open-ended definition: “an 
arrangement” enabling the respondent to manage 
affairs or make and communicate decisions that 
restricts fewer rights than an adjudication of 
incompetency

• Non-exclusive list of examples
• Supported decision making
• Appropriate and available technological 

assistance
• Representative payee
• Financial power of attorney
• Health care power of attorney



Petitioner’s Role
The petition shall set forth to the extent known a statement identifying

1. what less restrictive alternatives (LRAs) have been considered prior to seeking 
adjudication and 

2. why those LRAs are insufficient to meet the respondent’s needs.

Session Law 2023-124, sec. 7.2 amending G.S. 35A-1106(4a)



Petition for Adjudication (SP-200, Side Two)



What (Q6) 
Considered and 
Why (Q7) 
Insufficient
More than just a bare assertion or checking a box.



Consider the Role of 
Chapter 32C POA 
Proceedings to 
Address Bad Agents



Less 
Restrictive 
Alternatives

• General, open-ended definition: “an 
arrangement” enabling the respondent to manage 
affairs or make and communicate decisions that 
restricts fewer rights than an adjudication of 
incompetency

• Non-exclusive list of examples
• Supported decision making
• Appropriate and available technological 

assistance
• Representative payee
• Financial power of attorney
• Health care power of attorney



Supported Decision 
Making
The process by which most individuals make decisions - by consulting 
with friends, family, social services, community organizations, and 
and/or other sources of support to weigh the pros and cons of a 
decision, review potential outcomes, and finally make a choice. 

Practice takes many forms - from recognition of organic decision-
making networks to formal, written supported decision-making 
agreements.

Less Restrictive Alternatives, 

Am. Bar Ass’n (November 21, 2023). 



Guardianship vs. Supported Decision Making



What Other 
LRAs Can 
You Name?



BEFORE petition for incompetency 
and appointment of a guardian is 

filed

 Consider what LRAs in place and whether those are 
sufficient to meet the respondent’s needs 



DHHS 
Guardianship 

Manual



Consequences….

If a petitioner knows the respondent has sufficient
LRAs in place at the time of filing and still proceeds 
to file the petition, a court may, after a hearing, find 
that 

1. the respondent is not incompetent, and 

2. the petitioner did not have reasonable grounds 
to bring the petition. 

If there were no reasonable grounds to bring the 
petition, the court is required to tax costs of the 
proceeding to the petitioner. 

S.L. 2023-124, sec. 7.6, amending G.S. 35A-1116(a).



Petition is 
filed

GAL 
personally 
meets with 
Respondent

Hearing on 
petition



• Special Proceeding
• Clear, Cogent and 

Convincing
• Petition, SP 200

Step #1: 
Incompetency

1100s

• Estate Proceeding
• Best Interests of the 

Ward
• Application, SP 200

Step #2:
Guardianship
1200s + 1300s

Chapter 35A: Two Step Process



Step #1: Incompetency

Lacks sufficient capacity 
1. to manage their own affairs, or
2. to make or communicate important decisions concerning person, 

family, or property
whether lack of capacity is due to mental illness, intellectual 
disability, epilepsy, cerebral palsy, autism, inebriety, senility, disease, 
injury, or similar cause or condition.

G.S. 35A-1101(7) and (8).



Definition of Incompetent Adult + Child

Session Law 2023-124 amends G.S. 35A-1101(7) and (8) to provide that 
an adult, emancipated minor, or minor at least 17.5 does not lack 
capacity if by means of an LRA they are able to sufficiently

1. Manage affairs, and 

2. Communicate important decisions concerning person, family, and 
property.





At the Hearing….

1. Evidence of incompetency

2. Evidence of LRAs
• What considered
• Why they are insufficient



Petition is 
filed

GAL 
personally 
meets with 
Respondent

Hearing on 
petition

Guardian(s) 
appointed

Step #2: Guardianship



DSS as Guardian: LRAs are a Vehicle to Move Along 
the Pathway from Incompetency to Competency

Competent CompetentIncompetent

Limited Guardianship



Restoration: Things to Work Towards
• The ward has a treatment/therapy plan in place

• The ward has adhered to a treatment/therapy plan over an extended number of months

• The ward acknowledges and understands the condition or cause that led to the order adjudicating the ward to be 
incompetent

• The ward acknowledges the risk of relapse and has an emergency plan in place in the event of a relapse along with 
a support network of people to contact in the event of relapse

• The ward is able to manage his or her daily affairs, such as making decisions about where to live, paying rent, 
maintaining employment, providing for food, and living safely without being a threat to himself or herself or others 
either directly or through supports



Costs and Fees



Costs and Fees
Current law: G.S. 35A-1116(a) provides that costs, including any reasonable 
fees and expenses of counsel for the petitioner which the clerk, in their 
discretion, may allow, may be taxed against either party in the discretion of 
the court unless:
1. The clerk finds that the petitioner did not have reasonable grounds to 

bring the proceeding, in which case costs shall be taxed to the 
petitioner; or

2. The respondent is indigent, in which case the costs shall be waived by 
the clerk if not taxed against the petitioner as provided above or 
otherwise paid as provided in G.S. 35A-1116.



Costs and Fees, S.L. 2023-124
Modifies G.S. 35A-1116(a) to provide:
1. Costs (including all counsel fees, not just petitioner’s counsel) shall be taxed against 

any party or apportioned among the parties, in the discretion of the court.
2. If the court finds that costs were incurred for the “benefit of the respondent” the court 

shall tax costs incurred by any party against the respondent, unless doing so would be 
inequitable.

Retains the following in G.S. 35A-1116:
1. If the court finds the petitioner did not have reasonable grounds to bring the petition, 

costs shall be taxed to the petitioner.
2. If the respondent is indigent, costs shall be waived if not taxed to a party other than the 

respondent or otherwise paid pursuant to G.S. 35A-1116.
3. These provisions also apply to post-adjudication proceedings.



Election of Fiscal 
Year



Annual 
Accountings, S.L. 
2023-124

Modifies G.S. 35A-1264 to 
allow for election of fiscal 
year (similar to decedents’ 
estates).



Questions and 
Other Resources
Meredith Smith
Meredith.smith@sog.unc.edu

Timothy Heinle
heinle@sog.unc.edu

mailto:Meredith.smith@sog.unc.edu
mailto:heinle@sog.unc.edu
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