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Substitution of

Alternate Jurors

State v. Chambers, ___ N.C.___ (2025),p. 2

“(a)  The judge may permit the seating of one or more alternate jurors, Alternate jurors
must be sworn and seated near the jury with equal opportunity to see and hear the proceedings.
They must attend the trial at all times with the jury, and obey all orders and admonitions of the
Judge, When the jurors are ordered kept together, the alternate jurors must be kept with them,
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any juror dies, becomes incapacitated or disqualified,
or is discharged for any other reason, an alternate juror becomes a juror, in the order in which
selected, and serves in all respects as those selected on the regular trial panel. If an alternate juror

Alternate jurors receive the same compensation as other jurors and, unless they become jurors,
must be ged upon-the-Hinal -t {o-the-jury-in the same manner and at

SECTION 2. G.S. 15A-1221(a) reads as rewritten:




State v. Chambers,

§15A-1215. Alternate jurors.

(a)  The judge may permit the seating of one or more aliemate jurors. Altemate jurors
‘must be swor and seated near the jury with equal opportunity to sce and hear the procecdings
‘They must attend the trial atall times with the jury, and obey all orders and admonitions of the
judge together, j be kept with them. The
court should ensure that the altemate jurors do not discuss the case with anyone unil that
altensate replaces a juror or is discharged. If at any time prior to a verdict being rendered, any
juror dies, becomes incapacitated or disqualified, or is discharged for any other reason, an
alternate juror becomes 8 juror, in the order in which selected, and serves in all respects as those
selected on the regular trial panel, If an altcraate juror replaces a juror after deliberations have,
begun, iy tobegia I

other jurors and, unless they become jurors, must be discharged in the same manner and at the
same time as the original jury.

N.C.___ (2025),p.2

If an alternate juror
replaces a juror
after deliberations
have begun, the
court must instruct
the jury to begin
deliberations
anew.
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State v. Chambers, _ N.C.___ (2025),p. 2

§15A-1215. Alternate jurors.
(3)  The judge may permit the seating of one or more altemate jurors. Altemate jurors
‘must be sworn and seated near the jury with equal opportunity to see and hear the procecdings.
They must attend the trial at all times with the jury, and obey all orders and admonitions of the
judge. When the together, be kept with them. The
court should ensure that the altemate jurors do not discuss the case with anyone until that
altemate seplaces a juror or is discharged. If at any time prior to a verdict being rendered, any
juror dies, becomes incapacitated or disqualified, or is discharged for any other reasor, an
alternate juror becomes 8 juror,in the order in which selected, and serves in all respects as those:
selected on the regular trial pancl, If an alternate juror replaces a juror after deliberations have
begun, the court aust instruct the jury fo begin its deliberations anew. In no event shall more
12 i 1 It i i Al i
other jurors and, unless they become jurors, must be discharged in the same manner and at the
same time as the original jury.

Sex Crimes

Alternate jurors []
must be discharged
in the same
manner and at the
same time as the
original jury.




State v. Spry, N.C. App. ___ (2025), p. 10

* Knowing and voluntary plea in light of post-release
supervision

State v.Spry, ___ N.C.App. ___ (2025), p. 10

* In 2007, defendant pled guilty to second-degree
kidnapping related to a robbery at a restaurant

* Initial judgment did not check box indicating “the above
designated offense(s) is a reportable conviction involving
a minor”

* Corrected judgment checked the box (victims were
under 16)

State v. Spry, ___ N.C.App. __ (2025), p. 10

* In 2023, defendant filed MAR challenging
whether his plea was knowing and voluntary

— Notinformed of sex offender registration
— Notinformed of 5-year post-release supervision
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State v. Spry, N.C. App. ___ (2025), p. 10

G.S.15A-1022(a). [A] superior court judge may not
accept a plea of guilty or no contest from the defendant

without first addressing him personally and:

(6) Informing him of the maximum possible sentence on the

charge for the class of offense for which the defendant is being
sentenced, including that possible from consecutive sentences,
and of the mandatory minimum sentence, if any, on the charge.

6/17/2025

" ClassB1-E
Sex Crime
120% + 60

ClassB1-E
120% + 12

All felony sex offenders get 5 years
ClassF—1 of Post-Release Supervision
120% + 9

Under Boykin [v. Alabama], due process, as
established by the Fourteenth Amendment to
the United States Constitution, requires that a
defendant's guilty plea be made voluntarily,
intelligently and understandingly.” ... [T]he
plea ... must be ‘entered by one fully aware
of the direct consequences.”




The five years of post-release supervision to which
Defendant was subjected, as opposed to the nine
months to which he agreed, were a “direct
consequence” of his guilty plea, because those
additional months had a “definite, immediate and
largely automatic effect on the range of the
defendant's punishment.” ... Without being aware
of the direct consequences of his guilty plea,
Defendant cannot be said to have made his plea
“voluntarily, intelligently and understandingly.”
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State v.Spry, ___ N.C.App. ___ (2025), p. 10

* Remand for reconsideration of MAR

e Temporary stay allowed

State v.Bowman, ___ N.C. ___ (2025), p.1

e Jury unanimity




State v.Bowman, ___ N.C. ___ (2025), p.1

* Defendant committed multiple sexual assaults against the
victim—object insertion into anus, anal sex, oral sex

* Twoidentical charges of first-degree forcible sexual offense,
neither identifying the specific act
e Onejuryinstruction for both charges

6/17/2025

State v.Bowman, __ N.C. ___ (2025), p.1

“For you to find [Mr. Bowman] guilty of first degree forcible sexual
offense, the State must prove to you four things beyond a
reasonable doubt. First, that the defendant engaged in a sexual act
with the alleged victim. A sexual act means fellatio, which is any
touching by the lips or tongue of one person and the male sex organ
of another; anal intercourse, which is any penetration, however
slight, of the anus of any person by their male or sexual organ; and,
C, any penetration, however slight, by an object into the genital or
anal opening of a person's body...”

State v.Bowman, ___ N.C. ___ (2025), p.1

| IN 19CRS2364, COUNT 2, WE, THE JURY, BY UNANIMOUS DECISION, FIND THE DEFENDANT TO
; BE:
__X__1. GUILTY OF FIRST DEGREE SEXUAL OFFENSE
ORr
2. GUILTY OF SECOND DEGREE SEXUAL OFFENSE

oR
2. NOTGULTY




State v.Bowman, ___ N.C. ___ (2025), p.1

e CourtofAppeals: New trial

— Given the trial court’s instruction, not possible to matchthe jury’s
verdict to the specific incidents without a special verdict sheet
— Jury might not have been unanimous as to any particular act
* Supreme Court: No plainerror

6/17/2025

State v.Bowman, __ N.C. ___ (2025), p.1

* Permissible disjunctive: * Impermissible disjunctive:

— When asingle crime can be — When alternative acts
established by alternative constitute separate offenses
acts — E.g., trafficking (“knowingly

— E.g., sexual offense (“must possessed or knowingly
return a verdict of guilty if sold”)

defendant engaged in oral
sex or anal sex”)

State v.Bowman, ___ N.C. ___ (2025), p.1

* “This is not to say that Mr. Bowman's trial was flawless.”
— The State's indictment did not specify a sexual act

— The verdict sheets provided no clarity as to which specific sexual
act on which the jury unanimously agreed.

* The “better practice”:

— Submit separate issues of each unlawful sexual act if more than
one act exists




State v. Belfield, __ N.C.App. __ (2025), p. 11

* Satellite-based monitoring (SBM)
¢ Findings to override a non-HIGH Static-99

6/17/2025

State v. Belfield, __ N.C. App. ___ (2025), p. 11

* Defendant convicted of indecent liberties with a child
e Trial court conducted SBM hearing

LIFETIME SBM
1.Sexually violent predator
2.Enumerated “reoffenders”
3.Aggravated offenses
4.Rape/Sexual Offense with

Child by Adult

¥

* Review DACRisk Assessment (Static-99) and all relevant evidence

* Determine whether defendant requires the “highest possible
level of supervision and monitoring”

¢ Determine whether SBM is reasonable under Fourth Amendment




State v. Belfield, __ N.C.App. __ (2025), p. 11

* Static-99 score: 4 (MODERATE-HIGH/ABOVE AVERAGE RISK)
* Additional findings by judge:
— Chief probation officer recommendation for SBM

— Difficulty locating defendant based on frequent use of halfway
houses and lack of stable housing

— Current offense committed while defendant was residing in a
halfway house

e Court ordered 25 years of SBM

6/17/2025

State v. Belfield, __ N.C. App. ___ (2025), p. 11

* Courtof Appeals: Affirmed
— Additional findings were supported by competent evidence
— Additional findings were not merely duplicative of Static99

STATIC-89R Coding Form
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State v. Belfield, __ N.C.App. ___ (2025), p. 11

¢ Impermissible findings:

— Priorsexcrimes

— Stranger victims

— Same-sex victims
* Permissible findings:

— Veryyoung victims

— Lack of sex offender treatment. State v. Green, 211 N.C. App. 599 (2011)
— Multiple offenses in succe ssion

— Increasing sexual aggressiveness. State v. Smith, 240 N.C. App. 73 (2015)
— Difficulty locating; unstable housing

State v. Lingerfelt, ___ N.C. App.___(2024),p. 12

* Petition to terminate sex offender registration

* “Jacob Wetterling finding”: Federal tiers under SORNA

— Tier I~ 15-year minimum (reducible to 10 with “clean record”)
— Tier Il: ~ 25-year minimum
— Tier lll:  Lifetime registrationrequired

Court of Appeals: Sexual activity by a substitute parent is at least
Tier 11; trial court denial of petition is affirmed

* Pending before Supreme Court

Life Sentences

10
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State v. Walker, ___ N.C. App. ___ (2025), p. 17

* 25-year review of life without parole sentences
* Applies to offenses committed Oct. 1,1994 to Nov. 30, 1998

1380.5. Review of sentences of life i ison-
§1BA] ‘ment without parole. s

For_purposes of this Article the term “life imprisonment
) meludﬁ a sentence imposed for “the remmnfl':r
o the 'S namul life

(b) Adefendant sentenced to life imprisonment without parole is
eatitled to review of that sentence by a resident superior court judge
for the county in whwh the defendant was convicted after the
defendant has served 25 years of imprisonment. The defendant’s
sentence shall be reviewed again every two years as provided by this

! is altered or fore that time,

(c) In reviewing tlle sentence the ;udge shall consider the trial

| record and i 2 bem?d t}Emm the D :

of Correction, pmmno ‘any members of the victim's immediate
hmky the health condition of the defendant, the degree of risk to

w-d by the ddl:am.mn fendant, and any other information that the

ﬁwy his or her deems appropriate.

_(d) After comj th-wmwuqmredbythmsecunn the judge
%ﬂdueqmmnd to the Governor or to any executive agency or
board designated by the Governor whether or not the sentence of the
defendant should be altered or commuted. The decision of what to|
Teommend is in the Jjudges discretion.

25-Year Review of Life Sentences

“A defendant sentenced to life imprisonment
without parole is entitled to review of that
sentence by a resident superior court judge for
the county in which the defendant was

convicted after the defendant has served 25

11
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25-Year Review of Life Sentences

“In reviewing the sentence the judge shall consider the
trial record and may review the defendant’s record from
the Department of Correction, the position of any
members of the victim’s immediate family, the health
condition of the defendant, the degree of risk to society
posed by the defendant, and any other information that
the judge, in his or her discretion, deems appropriate.”

25-Year Review of Life Sentences

“After completing the review . .. the judge shall
recommend to the Governor or to any executive
agency or board designated by the Governor
whether or not the sentence of the defendant
should be altered or commuted. The decision of
what to recommend is in the judge’s discretion.”

25-Year Review of Life Sentences

The defendant’s sentence shall be reviewed
again every two years as provided by this
section, unless the sentence is altered or
commuted before that time.”

12



State v. Walker, ___ N.C. App. ___ (2025), p. 17

* Defendantsentenced to LWOP in 1999 for a Nov. 1998 murder

* Requested 25-year review in 2023

* Superior court judge notified district attorney, gave 60 days to
prepare, including notification of victim’s family

* DA's office prepared written input forreview

* Judge considered trial record, DACrecords, and statements from
victim’s family

6/17/2025

State v. Walker, ___ N.C.App. ___ (2025), p. 17

* After review, judge recommended no alteration or commutation

* Recommendation mailed to Parole Commission and Governor’s
Clemency Office

The undersigned has considered the request of the Defendant, information
provided by the Wake County District Attorney at the request of the Court, and the
record proper.

In considering this request, the Court has considered the trial record, the

Defendant’s record from the Department of Corrections, the degree of risk to society

posed by the defendant, and such other information contained in the record.

Following this review, the Court, in its discretion, recommends that the

sentence of the defendant should not be altered or commuted.

13



State v. Walker, ___ N.C. App. ___ (2025), p. 17

* Courtof Appeals: Affirmed

— Statute requires a recommendation, not an order; findings of fact
and conclusions of law are not required

— Judge reviewed trial record as required
— Statute does notrequire a hearing

Order from State v. Dawson,
vacated as insufficient

provided by the Wake County District Attorney at tl

The undersigned has considered the reque|

record proper.
In considering this request, the Court has con o

Defendant's record from the Department of Correcti

sl

6/17/2025

posed by the defendant, and such other information
Following this review, the Court, in its discref: ;s

sentence of the defendant should not be altered or ¢

State v. Walker, ___ N.C.App. ___ (2025), p. 17

* Jail credit

* Timing of subsequent reviews
— “Thedefendant’s sentence shall be reviewed again every two years
as provided by thissection, unlessthe sentence is altered or
commuted before that time.”

Pursuant to N.C. Gen. Stat. § 15A-1380.5, your case will be eligible for judicial review
two years from the date of this letter.

14



State v. Walker, ___ N.C. App. ___ (2025), p. 17

* Delegation to Parole Commission

The Governor's designation of the North Carolina Post-Release Supervision and Parole
Commission as the executive agency or board requires a resident Superior Court Judge, pursuant
to this statute, to recommend to the North Carolina Post-Release Supervision and Parole
Commission whether the defendant should be considered for parole. Recommendations as to
commutations pursuant to this statute should be made to the Governor.

Sincerely,

s o /772—/

Gregoly SJMcLeod

Deputy General Counsel

6/17/2025

State v.Tirado, ___ N.C. ___ (2025), p. 15

« Life without Parole after Miller v. Alabama
— Mandatory LWOP for a defendant under 18 is cruel and unusual
punishment
* Statutory fix allows discretion
— If sole basis is felony murder, sentence to life with possibility of
parole (LWP) after 25years
— If not felony murder, court conducts hearing to consider mitigating
evidence ofyouth, choosing between LWOP and LWP

State v.Tirado, ___N.C. ___ (2025), p. 15

e 17-year-old defendantinitially sentenced to death for two
murders in 2000
* Resentenced to consecutive LWOP after Roper v. Simmons

* Again resentenced to consecutive LWOP sentences under the
Miller fix law

— Trial court made a finding that “defendant’s crimes reflected
irreparable corruption rather than transient immaturity”

* Court of Appeals: Affirmed

15



State v. Tirado, N.C. ___ (2025), p. 15

¢ Supreme Court: Affirmed
— Article I, Section 27 “cruel or unusual punishments” clause in N.C.
Constitution offers less protection than the federal Eighth Amendment,
not more; correct to interpretin “lockstep”
— Consecutive LWOP sentences did not run afoul of State v. Kelliher, 381 N.C.
558 (2022)
 Kelliher: Consecutive LWP/25 was “de facto life without parole” for a
defendant the trial court did not find to be incorrigible/iredeemable
— Kelliher inapplicable:
* Sentence herewas LWOP
« Trial court did find defendant’scrimes reflected irreparable corruption

6/17/2025

State v.Sims, __ N.C. ___ (2025), p. 13

« Life without Parole after Miller v. Alabama

e 17-year-old convicted of first-degree murder, resentenced to
LWOP under Miller-fix law

State v.Sims, ___ N.C. ___ (2025), p. 13

* “There is no separate requirement that a sentendng court make a
finding the murderer is permanently incorrigible or irreparably corrupt.
We know this because the Supreme Court explidtly stated such [in
Jones v. Mississippi, 141 S. Ct. 1307 (2021)]”

* “Judges do not engage npredigtivecanatyticsor employ redemption
anticipation algorithms/torgatggonpthenia defendant will remain
incorrigible or corrupt iptadisdseventies; nor should we. To the
contrary, sentencdng coustsnustimeneh-apply the straightforward
language of our Miller-fixestatute and exercise discretion in handing
down an appropriate sentence to comply with the Eighth Amendment
and, by extension, Article |, § 27 of our state constitution.”

DepatmentName.

16



Forfeiture/Waiver of

Counsel

6/17/2025

Three Ways to Lose the Right to

D

Waiver by

Waiver Conduct

Counsel

&,

Forfeiture

QSApn'IZO19 QBApn'IZOZZ QaJunezozz

State v. McGirt, ___ N.C. App.

_ _(2025),p.4

Qza April 2023
3 Attorney 5 moves

! Dindicted i D filesmotion to : Attomey 4
| i dismiss i withdraws; | towithdraw, says
| Attorney4 1 Attorney5 i D refusesto
| | appointed i discuss case
: | D asks to proceed !
| Attomey 3 i prose with D asks court to i Hearing on motion
1 withdraws i standby counsel remove Attorney 5 ! to withdraw
03May2021 OISMayZOZZ 618August2022 osMaVZDZS
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State v. McGirt, ___ N.C.App. ___ (2025), p. 4

THE COURT: All right. Well, [Mr. Christopher’'s] motion to
withdraw is allowed. The question now, sir, is whether or
not we've come to a point where you have, in essence,
waived your right -- well, you said you have a waiver?

THE DEFENDANT: Yeah, that's what I -- I filed it just to
get him off my case

THE COURT: We're somewhat coming to a point where we
need to consider if you have effectively waived yowr right
to the assistance of court-appointed counsel anyway and
that you need to represent yourself or if we need to appoint
standby counsel to assist you with this case. What are you
asking to do, just so I have an understanding of that first?

State v. McGirt, ___ N.C. App. ___ (2025), p. 4

THE COURT: All right, sir, I'm going to find that you have
-- that you have waived your right to the assistance of
counsel. I will not assign a sixth attorney to represent you
on these matters. The case -- the case can still move
forward to trial. 1 will assign standby counsel. Mr.
Christopher, do you have any -- anything that you would
add as it relates to being available as standby counsel in
the event that [Defendant] would need assistance?

THE DEFENDANT: Appoint anybody but him. I'll take
him. (Indicating to the bailiff) Anybody but Mr
Christopher.

Knowing, Voluntary, and Intelligent Waiver

What is enough? What is not enough?
o represent myself” accompanied by « D repeatedyrequests new ounsel after
explanation of difference between standby signing waiver. In re S.L.L., COA(2004).

counsel and appointed counsel. S v.
Bannerman, COA (2021)

*  Refusal to answer questions posed by trial
court. Sv. Jones, COA (2024)

*  Execution of multiple waivers and thereis
no evidence that initial waiverwas
insufficient. S v Harper, COA (2022)

* Trial court’s thorough explanation ofthe
consequences of conviction. S. v. Moore,
COA(2023)

6/17/2025
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Forfeiture
-II|II-I- Display of aggressive, profane or [‘% Conduct that seriously obstructs
threatening behavior the proceedings

“[E]ven if a defendant’s conduct is highly frustrating, forfeiture is not constitutional
where anydifficulties or delays are not so egregious thatthey frustrated the
purposes of the rightto counselitse If”

Statev. Atwell, 383 NC. 437,449 (2022).

Confrontation Clause

Smith v. Arizona, 602 U.S. 779 (2024)

* When an expert conveys an absent analyst’s statements in support of his
opinion, and those statements provide that support only ifthey are true,
thenthe statements come into evidence for their truth.

— So they are hearsay.

— This will generally be the case when an expert relies on an absentlab analyst’s
statements as part of offering his opinion.

* If these hearsay statements are also testimonial, their admission violates
the Confrontation Clause

19
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State v. Clark, N.C. App. ___(2024),p. 8

* Testifying expert relied on truth of absent analyst’s statements in
report. (hearsay)

¢ Statements in report are testimonial.

» Testifying expert’s “failure to independently test the substance
and his sole reliance upon [the testing analyst’s] statements
contained in her report . . .implicated defendant’s rights under
the Confrontation Clause.”

State v. Lester, ___ N.C.___(2025),p.7

* Machine-generated raw data is not hearsay and is not testimonial
under the Confrontation Clause.

* Relevant question is whether a humanintervened at the time the
raw billing data was stated by the machine

* Absent human intervention, print out of data is not testimonial
hearsay

Judicial Authority

20
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State v. Fearns, ___ N.C.App. ___ (2025), p.9

2020 Calendar 2021 Calendar
sttt el JudgeAFeard B | rsreiSterersl | fsterirerbiers! fsrareteriers: ereieterers o
00000 W O0CUCULOoUDoUonO0 I0000COR00O00oO00O00oOI0C

JudgeB fledoder
denying MTD,notethat |+ « =~
issued by Jud ge A

JudgeA retired |+ - < -

State v. Fearns, ___ N.C.App. ___ (2025), p.9

Rule 63 of Rules of Civil G.S. 15A-1224(b) Statev. Bartlett,
Procedure (allowing for 368 N.C. 309 (2015)
substitution of judge
during criminal trial)

State v. Aspiote, ___ N.C. App.___ (2025), p. 13

* Noevidence in record that the D stated he would not positive

* Testing positive is not conclusive proof that person was under the
influence

* Failure to timely provide urine sample cannot be basis for direct
criminal contempt as that occurred outside of the presence of
the court

21
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Sentencing

State v. Lacure, ___ N.C. App.___ (2025),p. 18

* Co-defendants sentenced to LWOP for 2019 murder of
Desmond Jenkins

The Court further Ordors: (check ail the! sppiy)
1. The defendant shall pay to the Clerk of Superior Court the “Total Amount Due” shown below.
Costs Fine Ressiuton” Atiomey's fess SBM Fes Feamisc } Total Amount Due
$ 0.00 $ Is 0.00 s 0.00 $ 0.00 &l 0.00 s
“See atlached “Restitution Worksheet, Nolice and Order (Initial Sentencing),” AOC-CR-611, which is incorporated by reference.

2. The Court finds that resiituion was recommended as part of the defendant’s plea arrangement.

3. The Court finds just cause to walve costs. as ordered on the attached ] AOC-CR-618. [ ] Other

4. Without objection by the State, the defendant shall be admitted Lo the Advanced Supervised Release (ASR) program. If the defendant completes
the risk reduction incantives as identified by the Division of Adut Correction and Juvenile Justice, then he or she will be released al the end of the

% ASR term specified on Side One. G.5. 154-1340.18.
%] 5. Other.

THE FIRST 22 YEARS OF DEFS SENTENCE, DEF NOT ALLOWED TO TAKE ANY EDUCATIONAL

CLASSES OR VOCATIONAL TRAINING WHATSOEVER; REMIT COURT COSTS

State v. Lacure, ___ N.C. App.___ (2025), p. 18

* Privileges and restrictions of an incarcerated person are
determined by the Department of Adult Corrections.

* Trial court went beyond its scope of authority; special
condition reversed




State v. Sandefur, ___ N.C. App. ___ (2025), p. 20

* Prior record level: Substantial similarity of out-of-state offenses

V. PRIOR CONVICTION _|

TE: The only misdemeance offanses under Chagter 20
1G-S 20-141.4(421] and. for santencing for felony ofenses
[G.S 20-138.2) First Degree Raps and First Dogree Sexu

ior record eve fo felony sentencing are miscemeancr death by veiicls
mber 1, G5, 20-138.1)

10 Octoter 1, 1994, ave Class B1 comctons

| oemses [ o | POl | vere Sy | e
RECKLESS DRIVING [22CR7 2
DWLR NOT IMP. 22 CR 700679 3
[ OA T 07/0572016 I
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1011132016

772009
7/10/2009 KENTUCKY
UG PARAPHERNALIA P 2ND 07/1022009 KENTUCKY

\\ ANUFACTURING ME ST OFFENSE 07/1022009 KENTLU Y

| UNLAWFUL POSS OF ME H(PRHI'RSUI_‘. 07/10/2009 KENTUCKY
=] l“ANl FACTURING METH 1ST OFFENSE 04/10/2003 KENTUCKY

ofimprsonment. or [ on escape from &
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RECORD
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| [0 The Count s e prior convctins, prce recors pots and the prio tacord
Jevel of the dtendant 1 be a8 shown hesen
has role upon e State’s ewdence
" prior convctcrs rom 8 of DCHCCH
i1 fing 3 prce recond level point U G.S. 1541340 14(B(7, the Court
s rewed o the ury's GetesTunaon of s saue beyond a reasonabie
00t or the delerdant’s aaTison 0 s Sk

© making his Geterminaton, the

6/17/2025
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State v. Sandefur, ___ N.C. App. ___ (2025), p. 20

* “Because the State failed to identify the applicable statutes, and
no comparison of the elements took place at the trial court
during sentencing, the State did not meet its burden to establish
substantial similarity for purposes of determining Defendant’s
prior record level.”

* Remand for resentencing

6/17/2025

State v. Fuller, ___ N.C.App.___ (2025), p. 21

* Prior record level: Substantial similarity of out-of-state offense

| V.PRIOR CONVICTION

NOTE: :

NOTE: The only it o

(G S 20-141 4(a2)) and, for sentencing for felony offenses commilted on or after Decamber 1, 1997, 20-138

1G5 20-1382) Fi October 1, 1994, are Class BY convictions -

4
=y f R e
= Dog Fighting x 9 21CRS 174 |05/06/2022 | ROCKINGHAM H

Cruelty to Animals(F) x 15 (multiple file no.) | 21 CRS 169 ROCKINGHAM H
Cruelty to Animais(M) x 3 (multiple file no.) |21 CRS 171 05/06/2022__| ROCKINGHAM 1
1 ized Practice of Velerinary Med. |21 CRS 167 | 05/06/2022__| ROCKINGHAM 1
Criminal Contempt x 2 22CRS 193 |05/02/2022 | ROCKINGHAM -
Distribute Cocaine (F) VA102015J | 12/08/1998 | ALBEMARLE (VA) 1

sub._sim. —
\dentity Theft: Obtain ID to Avoid Arrest __|VA 002013 J | 08/22/2006 _|ALBEMARLE (VA) |G

24



11. CLASSIFYING PRIOR RECORD/CONVICTION LEVEL
MISDEMEANOR FELONY

NoTE: WotE: Toceie he pr e
1 0 reverse it i coesponcing rorcandctan fvel Totl pons ceramned y Secéon 1 60ve
Points | Level
No.ofprior [ | Dotk
Convictions PRIOR 5 W PRIOR
[ i CONVICTION }l i - I RECORD ’
14 i LEVEL f0- 13| IV LEVEL
5+ " 14-17 v
8 + Vi
[0 The Court has determined the number of prior convictions o be [RThe Courtfinds the prior comvictions, pror record poins and the prior record

and the level 10 be as shown above. :“:’:'.‘:“:'e"“""' b i s Lol
[Jin making this determination, the Court has relied upon the State's of the delenden(s prior convicons from 8 compUtsr o DOLOCH
the s pi 2 et printout of PR
idonceof h defants prio convitons #om  campukeprinoutof | (110 o L ek 1ok 407, o Gt
has relied on Bhe jury's determination of this Issue beyond a reasonable
‘doubt or the defendant’s admission to this issue.

= (==
T e L A e ———

outot-state comection lsted in Section V on the reverse, the Cout finds by a preponderance of the evidence it the offense i substansaly similar to 3 Nort

State v. Fuller, ___ N.C. App.___ (2025), p. 21

* Virginia identify theft from 2006 treated as Class G
— State provided copy of Virginia statute (2023 version)
— State identified proper subse ction
— Trial courtmade finding of substantial similarity
¢ Court of Appeals:
— Virginia offense is not substantially similar
— May be committed using identity of fictitious person; North Carolina
counterpart requires an actual person, living or dead

* Remand for resentencing

State v. Wilson, ___ N.C. App.___(2025), p. 22
* Prior record level: Nontraffic misdemeanors

“For each prior misdemeanor conviction as defined in this subsection,
1 point. For purposes of this subsection, misdemeanoris defined as
any Class A1 and Class 1 nontraffic misdemeanor offense, impaired
driving (G.S. 20-138.1), impaired driving in a commercial vehicle

(G.S. 20-138.2), and misdemeanor death by vehicle (G.S. 20-141.4(a2)),
but notany other misdemeanor traffic offense under Chapter 20 of the
General Statutes.” G.S. 15A-1340.14(b)(5).

6/17/2025
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[ V.PRIOR CONVICTION _|

NOTE: H-CCH (g,

NOTE: The 20 ot are

DWLR IMPAIRED REV (4726)

vobicty
1550941 40 30) ko B i g

6/17/2025

s
DV PROTECTIVE ORDER VIOL (M) (3872)|19CR51631 02/07/2020 WATAUGA

WATAUGA

FAIL COMPLY LIC RESTRICTIONS (5455)|19CR51631

|BREAKING OR ENTERING (M) (2214) 18CR50333 10/02/2018)

WATAUGA

INJURY TO REAL PROPERTY (2920) 18CR50333 10/02/2018

WATAUGA

INTERFERE EMERG COMMUNICATION ({18CR50333 10/02/2018

WATAUGA

ASSAULT ON A FEMALE (1389) 18CR50334 10/02/2018

'WATAUGA

RESISTING PUBLIC OFFICER (5310) 18CR50334 10/02/2018

WATAUGA

FAIL REPORT/TAG BIG GAME (6248) 16CR1148 01/26/2017

WATAUGA

INJURY TO PERSONAL PROPERTY (291216CR51 124 01/08/2017

WATAUGA

FALSE REPORT TO POLICE STATION (53 15CR50172 11/16/2015

[ALEXANDER

|SIMPLE POSSESS SCH VI CS (M) (3540) [15CR50172 11/16/2015

[ALEXANDER

[ASHE

[DWI- LEVEL 5 (5515) [11CRs0678 0411212012

ToraL [,

'ORD/CONVICTION LEVEL ] %
FELONY

NOTE: If a folony, ihe prior record level
total points datermined in Saction 1 above.

ints | Level

PRIOR
; o &

=13 ! LEVEL
7l Vv
B+ Vi

B The Coun finds the prior convictions, pri
Jevel of the defendant to be as shown b
[Jin making this determination, the Court|
of the defandant’s prior convictions from
Jin finding a pricr record leved point unde
has relied o the jury's determination of
Goubt or the defondant's admission (o th

State v. Wilson, ___ N.C. App.___(2025), p. 22

* Remand for resentencing
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Questions?

MUINCT St
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