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Substitution of 
Alternate Jurors

State v. Chambers, ___ N.C. ___ (2025), p. 2
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State v. Chambers, ___ N.C. ___ (2025), p. 2

If an alternate juror 
replaces a juror 
after deliberations 
have begun, the 
court must instruct 
the jury to begin 
deliberations 
anew.

State v. Chambers, ___ N.C. ___ (2025), p. 2

Alternate jurors []  
must be discharged 
in the same 
manner and at the 
same time as the 
original jury.

Sex Crimes
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State v. Spry, ___ N.C. App. ___ (2025), p. 10

• Knowing and voluntary plea in light of post-release 
supervision

State v. Spry, ___ N.C. App. ___ (2025), p. 10

• In 2007, defendant pled guilty to second-degree 
kidnapping related to a robbery at a restaurant

• Initial judgment did not check box indicating “the above 
designated offense(s) is a reportable conviction involving 
a minor”

• Corrected judgment checked the box (victims were 
under 16)

8

State v. Spry, ___ N.C. App. ___ (2025), p. 10

• In 2023, defendant fi led MAR challenging 
whether his plea was knowing and voluntary
– Not informed of sex offender registration 
– Not informed of 5-year post-release supervision
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State v. Spry, ___ N.C. App. ___ (2025), p. 10

G.S. 15A-1022(a). [A] superior court judge may not 
accept a plea of guilty or no contest from the defendant 
without first addressing him personally and:

(6) Informing him of the maximum possible sentence on the 
charge for the class of offense for which the defendant is being 
sentenced, including that possible from consecutive sentences, 
and of the mandatory minimum sentence, if any, on the charge.

Class B1 – E
120% + 12

Class F – I
120% + 9 

Class B1 – E
Sex Crime
120% + 60

All felony sex offenders get 5 years 
of Post-Release Supervision

Under Boykin [v. Alabama], due process, as 
established by the Fourteenth Amendment to 
the United States Constitution, requires that a 
defendant's guilty plea be made voluntarily, 
intelligently and understandingly.” . . . [T]he 
plea . . . must be ‘entered by one fully aware 
of the direct consequences.”
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The five years of post-release supervision to which 
Defendant was subjected, as opposed to the nine 
months to which he agreed, were a “direct 
consequence” of his guilty plea, because those 
additional months had a “definite, immediate and 
largely automatic effect on the range of the 
defendant's punishment.” . . . Without being aware 
of the direct consequences of his guilty plea, 
Defendant cannot be said to have made his plea 
“voluntarily, intelligently and understandingly.”

State v. Spry, ___ N.C. App. ___ (2025), p. 10

• Remand for reconsideration of MAR
• Temporary stay allowed

State v. Bowman, ___ N.C. ___ (2025), p. 1

• Jury unanimity
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State v. Bowman, ___ N.C. ___ (2025), p. 1

• Defendant committed multiple sexual assaults against the 
victim—object insertion into anus, anal sex, oral sex

• Two identical charges of f irst-degree forcible sexual offense, 
neither identifying the specific act

• One jury instruction for both charges 

State v. Bowman, ___ N.C. ___ (2025), p. 1

“For you to find [Mr. Bowman] guilty of  first degree forcible sexual 
offense, the State must prove to you four things beyond a 
reasonable doubt. First, that the defendant engaged in a sexual act 
with the alleged victim. A sexual act means fellatio, which is any 
touching by the lips or tongue of one person and the male sex organ 
of another; anal intercourse, which is any penetration, however 
slight, of the anus of any person by their male or sexual organ; and, 
C, any penetration, however slight, by an object into the genital or 
anal opening of a person's body....”

State v. Bowman, ___ N.C. ___ (2025), p. 1
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State v. Bowman, ___ N.C. ___ (2025), p. 1

• Court of Appeals: New trial 
– Given the trial court’s instruction, not possible to match the jury ’s 

verdict to the specific incidents without  a special verdict sheet
– Jury might not have been unanimous as to any part icular act

• Supreme Court: No plain error

State v. Bowman, ___ N.C. ___ (2025), p. 1

• Permissible disjunctive: 
– When a single crime can be 

establi shed by alternative 
acts

– E.g., sexual offense (“must 
return a verdict of guilty i f 
defendant engaged in oral 
sex or anal sex”)

• Impermissible disjunctive:
– When alternative acts 

constitute separate offenses 
– E.g., trafficking (“knowingly 

possessed or knowingly  
sold”) 

State v. Bowman, ___ N.C. ___ (2025), p. 1

• “This is not to say that Mr. Bowman's trial was flawless.”
– The State's indictment did not specify a sexual act 
– The verdict sheets provided no clarity as to which specific sexual 

act on which the jury unanimously agreed. 

• The “better practice”: 
– Submit separate issues of each unlawful sexual act if more than 

one act exists 
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State v. Belfield, ___ N.C. App. ___ (2025), p. 11

• Satellite-based monitoring (SBM) 
• Findings to override a non-HIGH Static-99

State v. Belfield, ___ N.C. App. ___ (2025), p. 11

• Defendant convicted of indecent liberties with a child
• Trial court conducted SBM hearing

SBM Not to Exceed 50 Years
Offense involving “physical, 
mental, or sexual abuse of a 
minor”        
 

LIFETIME SBM
1.Sexually violent predator
2.Enumerated “reoffenders”
3.Aggravated offenses
4.Rape/Sexual Offense with 

Child by Adult

• Review DAC Risk Assessment (Static-99) and all relevant evidence
• Determine whether defendant requires the “highest possible  

level of supervision and monitoring”
• Determine whether SBM is reasonable under Fourth Amendment
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State v. Belfield, ___ N.C. App. ___ (2025), p. 11

• Static-99 score: 4 (MODERATE-HIGH/ABOVE AVERAGE RISK)
• Additional findings by judge:

– Chief probation officer recommendation for SBM
– Difficulty  locating defendant based on frequent  use of halfway 

houses and lack of stable housing
– Current offense committed while defendant was residing in a 

halfway house
• Court ordered 25 years of SBM

State v. Belfield, ___ N.C. App. ___ (2025), p. 11

• Court of Appeals: Affirmed
– Additional findings were supported by competent ev idence
– Additional findings were not merely duplicative of Static-99
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State v. Belfield, ___ N.C. App. ___ (2025), p. 11
• Impermissible findings:

– Prior sex crime s
– Stra nger victims
– Same-sex victims

• Permissible findings:
– Ve ry young victims
– Lack of sex offender tre atment. State v. Green, 211  N.C. App. 599  (20 11)
– Multip le offenses in  succe ssion 
– Increasing sexual aggressiveness. State v. Smith, 240 N.C. App. 73 (2015 )
– Difficulty locating;  unstable housing

State v. Lingerfelt, ___ N.C. App. ___ (2024), p. 12

• Petition to terminate sex offender registration 
• “Jacob Wetterling finding”: Federal tiers under SORNA

– Tier I: 15-year minimum (reducible to 10 with “clean record”)
– Tier II: 25-year minimum
– Tier III: Lifetime registration required

• Court of Appeals: Sexual activity by a substitute parent is at least 
Tier II; trial court denial of petition is affirmed

• Pending before Supreme Court 

Life Sentences
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State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• 25-year review of life without parole sentences 
• Applies to offenses committed Oct. 1, 1994 to Nov. 30, 1998

“A defendant sentenced to life imprisonment 
without parole is entitled to review of that 
sentence by a resident superior court judge for 
the county in which the defendant was 
convicted after the defendant has served 25 
years of imprisonment.”

25-Year Review of Life Sentences
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“In reviewing the sentence the judge shall consider the 
trial record and may review the defendant’s record from 
the Department of Correction, the position of any 
members of the victim’s immediate family, the health 
condition of the defendant, the degree of risk to society 
posed by the defendant, and any other information that 
the judge, in his or her discretion, deems appropriate.”

25-Year Review of Life Sentences

“After completing the review . . . the judge shall 
recommend to the Governor or to any executive 
agency or board designated by the Governor 
whether or not the sentence of the defendant 
should be altered or commuted. The decision of 
what to recommend is in the judge’s discretion.”

25-Year Review of Life Sentences

The defendant’s sentence shall be reviewed 
again every two years as provided by this 
section, unless the sentence is altered or 
commuted before that time.”

25-Year Review of Life Sentences
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State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• Defendant sentenced to LWOP in 1999 for a Nov. 1998 murder
• Requested 25-year review in 2023
• Superior court judge notified district attorney, gave 60 days to 

prepare, including notification of victim’s family
• DA’s office prepared written input for review
• Judge considered trial record, DAC records, and statements from 

victim’s family

State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• After review, judge recommended no alteration or commutation
• Recommendation mailed to Parole Commission and Governor’s 

Clemency Office
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State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• Court of Appeals: Affirmed
– Statute requires a recommendation, not an order; findings of fact 

and conclusions of law are not  required
– Judge reviewed trial record as required
– Statute does not requi re a hearing

Order from State v. Dawson, 
vacated as insufficient

State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• Jail credit
• Timing of subsequent reviews

– “The defendant’s sentence shal l be reviewed again every two years 
as provided by this section, unless the sentence is altered or  
commuted before that time.”
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State v. Walker, ___ N.C. App. ___ (2025), p. 17 

• Delegation to Parole Commission

State v. Tirado, ___ N.C. ___ (2025), p. 15 

• Life without Parole after Miller v. Alabama
– Mandatory  LWOP for a defendant under 18 is cruel and unusual 

punishment
• Statutory fix allows discretion

– If sole basis is felony murder,  sentence to life with possibility of 
parole (LWP) after 25 years

– If not felony murder,  court  conducts hear ing to consider mitigating 
evidence of youth, choosing between LWOP and LWP

State v. Tirado, ___ N.C. ___ (2025), p. 15 

• 17-year-old defendant initially sentenced to death for two 
murders in 2000

• Resentenced to consecutive LWOP after Roper v. Simmons
• Again resentenced to consecutive LWOP sentences under the 

Miller fix law
– Trial court made a finding that “defendant’s cr imes reflected 

irreparable corruption rather than transient immaturity”
• Court of Appeals: Affirmed
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State v. Tirado, ___ N.C. ___ (2025), p. 15 

• Supreme Court: Affirmed
– Article I, Section 2 7 “cruel or unusual punishme nts” clause in N.C. 

Constitution offers le ss prote ction than the  fede ral Eighth  Amendment, 
not more ; corre ct to interpre t in  “lockstep”

– Consecutive LWOP sentences  did not run afoul of State v. Kellihe r, 381 N.C. 
558  (20 22)
• Kelliher: Consecutive LWP/25 was “de facto life without parole” for a 

defendant the trial court d id  not find to be incorrigible/irredeemable 
– Kelliher inapplicable: 

• Sentence here was LWOP
• Trial court did find defendant’s crimes reflected irreparable corruption

State v. Sims, ___ N.C. ___ (2025), p. 13 

• Life without Parole after Miller v. Alabama
• 17-year-old convicted of first-degree murder, resentenced to 

LWOP under Miller-fix law

State v. Sims, ___ N.C. ___ (2025), p. 13 

• “There is no separate requirement that  a sentencing court  make a 
finding the murderer is permanently incorrigible or irreparably corrupt. 
We know this because the Supreme Court explicit ly stated such [in 
Jones v. Mississippi, 141 S. Ct. 1307 (2021)].”

• “Judges do not engage in predictive analytics or employ redemption 
anticipat ion algorithms to gauge whether a defendant  will  remain 
incorrigible or corrupt into his seventies; nor should we. To the 
contrary, sentencing courts must merely apply  the straightforward 
language of our Miller-fix statute and exercise discretion in handing 
down an appropriate sentence to comply with the Eighth Amendment 
and, by extension, Article I, § 27 of our state constitution.”

Dep art men t Nam e

https:/ /www.nccourts.gov
/commissions/judicial-
standards-
commission#contact-us-
1168

https:/ /www.nccourts.gov
/commissions/judicial-
standards-
commission#contact-us-
1168
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Forfeiture/Waiver of 
Counsel

Three Ways to Lose the Right to Counsel

Waiver Waiver by 
Conduct Forfeiture

State v. McGirt, ___ N.C. App. ___ (2025), p. 4

D indicted

8 April 2019

Attorney 3 
withdraws

3 May 2021

D files motion to 
dismiss    
Attorney 4

19 April 2022

D asks to proceed 
pro se with 
standby  counsel 

16 May 2022

Attorney 4  
withdraws; 
Attorney 5 
appointed

3 June 2022

D asks court to 
remove Attorney 5

18 August 2022

Attorney 5 moves 
to withdraw, says 
D refuses to 
discuss case 

24 April 2023

Hearing on motion 
to withdraw

5 May 2023
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State v. McGirt, ___ N.C. App. ___ (2025), p. 4

52

State v. McGirt, ___ N.C. App. ___ (2025), p. 4

53

Knowing, Voluntary, and Intelligent Waiver

54

What is not enough?
• D repeatedly requests new counsel after 

signing waiver. In re S.L.L., COA ( 2004).

What is enough?
• “I’ll represent myself ” accompanied by  

explanation of difference between standby 
counsel and appointed counsel. S v. 
Bannerman, COA ( 2021)

• Refusal to answer questions posed by trial 
court. S v. Jones, COA ( 2024)

• Execution of multiple waivers and there is 
no evidence that initial waiver was 
insufficient. S v. Harper, COA ( 2022)

• Trial court’s thorough explanation of the 
consequences of convict ion. S. v. Moore, 
COA (2023) 
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Forfeiture

Display of aggressive, profane or 
threatening behavior

Conduct that seriously obstructs 
the proceedings

“[E]ven if a defendant’s  conduct is highly frustrating, forfeiture  is  not constitutional 
whe re  a ny difficultie s or de lays are not so e gre gious  that they frustrated the 
purposes of the  right to counse l itse lf.”  
State v. Atwell, 383 N.C. 437, 449 (2022). 

Confrontation Clause

Smith v. Arizona, 602 U.S. 779 (2024)

• When an expert conveys an absent  analyst’s statements in support of his 
opinion, and those statements provide that support only i f they are t rue, 
then the statements come into evidence for their truth.  
– So they are hearsay. 
– This will generally be the case when an expert relies  on an absent lab analyst’s 

statements as part of offering h is opinion.

• If these hearsay statements are also testimonial,  their  admission violates 
the Confrontation Clause
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State v. Clark, ___ N.C. App. ___ (2024), p. 8

• Testifying expert relied on truth of absent analyst’s statements in 
report. (hearsay)

• Statements in report are testimonial.
• Testifying expert’s “failure to independently test the substance 

and his sole reliance upon [the testing analyst’s] statements 
contained in her report . . . implicated defendant’s rights under 
the Confrontation Clause.”

State v. Lester, ___ N.C. ___ (2025), p. 7

• Machine-generated raw data is not hearsay and is not testimonial 
under the Confrontation Clause. 

• Relevant question is whether a human intervened at the time the 
raw billing data was stated by the machine

• Absent human intervention, print out of data is not testimonial 
hearsay

Dep art men t Nam e

Judicial Authority
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State v. Fearns, ___ N.C. App. ___ (2025), p. 9

6161

Judge A heard & 
orally denied MTD

Judge A retired

Judge B fi led o rd er  
denying MTD, no te that 

issued by Jud ge A

State v. Fearns, ___ N.C. App. ___ (2025), p. 9

Rule 63 of Rules  of Civil 
Procedure

G.S. 1 5A-12 24(b) 
(allowing for 

substitution of judge 
during criminal trial)

State v. Bartlett,         
36 8 N.C. 309 (2015 )

State v. Aspiote, ___ N.C. App. ___ (2025), p. 13

• No evidence in record that the D stated he would not positive
• Testing positive is not conclusive proof that person was under the 

influence
• Failure to timely provide urine sample cannot be basis for direct 

criminal contempt as that occurred outside of the presence of 
the court

63
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Sentencing

State v. Lacure, ___ N.C. App. ___ (2025), p. 18  

• Co-defendants sentenced to LWOP for 2019 murder of 
Desmond Jenkins

State v. Lacure, ___ N.C. App. ___ (2025), p. 18  

• Privileges and restrictions of an incarcerated person are 
determined by the Department of Adult Corrections. 

• Trial court went beyond its scope of authority; special 
condition reversed
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State v. Sandefur, ___ N.C. App. ___ (2025), p. 20 

• Prior record level: Substantial similarity of out-of-state offenses
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State v. Sandefur, ___ N.C. App. ___ (2025), p. 20 

• “Because the State failed to identify the applicable statutes, and 
no comparison of the elements took place at the trial court 
during sentencing, the State did not meet its burden to establish 
substantial similarity for purposes of determining Defendant’s 
prior record level.”

• Remand for resentencing

State v. Fuller, ___ N.C. App. ___ (2025), p. 21 

• Prior record level: Substantial similarity of out-of-state offense
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State v. Fuller, ___ N.C. App. ___ (2025), p. 21 

• Virginia identify theft from 2006 treated as Class G
– State  provided copy of Virginia statute (2023  version)
– State  identified proper subse ction 
– Trial court made  finding of substantial similarity

• Court of Appeals: 
– Virgin ia offense is not substantially s imilar
– May be committed using identity of fictitious person;  North Carolina 

counte rpart re quires  an actual person, living or dead

• Remand for resentencing

State v. Wilson, ___ N.C. App. ___ (2025), p. 22

• Prior record level: Nontraffic misdemeanors

“For each prior misdemeanor conviction as defined in this subsection, 
1 point. For purposes of this subsection, misdemeanor is defined as 
any Class A1 and Class 1 nontraffic misdemeanor offense, impaired 
driving (G.S. 20-138.1), impaired driving in a commercial vehicle 
(G.S. 20-138.2), and misdemeanor death by vehicle (G.S. 20-141.4(a2)), 
but not any other misdemeanor traffic offense under Chapter 20 of the 
General Statutes.” G.S. 15A-1340.14(b)(5).
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State v. Wilson, ___ N.C. App. ___ (2025), p. 22

• Remand for resentencing
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Questions?


