Appendix A

North Carolina Statutes:

§ 8-58.1. Injured party as witness when medical charges at
iIssue.

(@) Whenever an issue of hospital, medical, dental, pharmaceutical, or funeral charges arises in any
civil proceeding, the injured party or his guardian, administrator, or executor is competent to give
evidence regarding the amount paid or required to be paid in full satisfaction of such charges,
provided that records or copies of such charges showing the amount paid or required to be paid in
full satisfaction of such charges accompany such testimony.

(b) The testimony of a person pursuant to subsection (a) of this section establishes a rebuttable
presumption of the reasonableness of the amount paid or required to be paid in full satisfaction of
the charges. However, in the event that the provider of hospital, medical, dental, pharmaceutical, or
funeral services gives sworn testimony that the charge for that provider’s service either was satisfied
by payment of an amount less than the amount charged, or can be satisfied by payment of an amount
less than the amount charged, then with respect to that provider’s charge only, the presumption of
the reasonableness of the amount charged is rebutted and a rebuttable presumption is established
that the lesser satisfaction amount is the reasonable amount of the charges for the testifying
provider’s services. For the purposes of this subsection, the word “provider” shall include the agent or
employee of a provider of hospital, medical, dental, pharmaceutical, or funeral services, or a person
with responsibility to pay a provider of hospital, medical, dental, pharmaceutical, or funeral services
on behalf of an injured party.

(c) The fact that a provider charged for services provided to the injured person establishes a
permissive presumption that the services provided were reasonably necessary but no presumption is

established that the services provided were necessary because of injuries caused by the acts or
omissions of an alleged tortfeasor.

N.C. Gen. Stat. § 8-58.1 (Lexis Advance through Session Laws 2021-162 of the 2021 Regular Session)

§ 90-21.11. Definitions.

The following definitions apply in this Article:

(1) Health care provider. —W ithout limitation, any of the following:

a. A person who pursuant to the provisions of Chapter 90 of the General Statutes is licensed,
or is otherwise registered or certified to engage in the practice of or otherwise performs duties
associated with any of the following: medicine, surgery, dentistry, pharmacy, optometry, midwifery,
osteopathy, podiatry, chiropractic, radiology, nursing, physiotherapy, pathology, anesthesiology,
anesthesia, laboratory analysis, rendering assistance to a physician, dental hygiene, psychiatry, or

psychology.

b. A hospital, a nursing home licensed under Chapter 131E of the General Statutes, or an
adult care home licensed under Chapter 131D of the General Statutes.



c. Any other person who is legally responsible for the negligence of a person described by
sub-subdivision a. of this subdivision, a hospital, a nursing home licensed under Chapter 131E of the
General Statutes, or an adult care home licensed under Chapter 131D of the General Statutes.

d. Any other person acting at the direction or under the supervision of a person described by
sub-subdivision a. of this subdivision, a hospital, a nursing home licensed under Chapter 131E of the
General Statutes, or an adult care home licensed under Chapter 131D of the General Statutes.

e. Any paramedic, as defined in G.S. 131E-155(15a).
(2) Medical malpractice action. —Either of the following:

a. Acivil action for damages for personal injury or death arising out of the
furnishing or failure to furnish professional services in the performance of medical, dental,
or other health care by a health care provider.

b. A civil action against a hospital, a nursing home licensed under Chapter 131E
of the General Statutes, or an adult care home licensed under Chapter 131D of the
General Statutes for damages for personal injury or death, when the civil action

(1) alleges a breach of administrative or corporate duties to the patient,
including, but not limited to, allegations of negligent credentialing or
negligent monitoring and supervision and

(i) arises from the same facts or circumstances as a claim under sub-
subdivision a. of this subdivision.

N.C. Gen. Stat. § 90-21.11 (Lexis Advance through Session Laws 2021-162 ofthe 2021 Regular
Session)

§ 90-21.12. Standard of health care.

[Spacing added for clarity]

(a) Except as provided in subsection (b) of this section, in any medical malpractice action as defined in
G.S.90-21.11@2)@), the defendant health care provider shall not be liable for the payment of damages
unless the trier of fact finds by the greater weight of the evidence that the care of such health care
provider was not in accordance with the standards of practice among members of the same health
care profession with similar training and experience situated in the same or similar communities
under the same or similar circumstances at the time of the alleged act giving rise to the cause of
action; or

in the case of a medical malpractice action as defined in G.S. 90-21.11(2)b), the defendant health
care provider shall not be liable for the payment of damages unless the trier of fact finds by the
greater weight of the evidence that the action or inaction of such health care provider was not in
accordance with the standards of practice among similar health care providers situated in the same or
similar communities under the same or similar circumstances at the time of the alleged act giving rise
to the cause of action.



(b) In any medical malpractice action arising out of the furnishing or the failure to furnish
professional services in the treatment of an emergency medical condition, as the term “emergency
medical condition”is defined in 42 U.S.C. § 1395dd(e)1)A), the claimant must prove a violation of
the standards of practice set forth in subsection (a) of this section by clear and convincing evidence.

N.C. Gen. Stat. § 90-21.12 (Lexis Advance through Session Laws 2021-162 ofthe 2021 Regular
Session)

§ 90-21.13. Informed consent to health care treatment or
procedure.

()

No recovery shall be allowed against any health care provider upon the grounds that the
health care treatment was rendered without the informed consent of the patient or other
person authorized to give consent for the patient where:

(1) The action of the health care provider in obtaining the consent of the patient
or other person authorized to give consent for the patient was in accordance with the
standards of practice among members of the same health care profession with similar
training and experience situated in the same or similar communities; and

(2) Arcasonable person, from the information provided by the health care
provider under the circumstances, would have a general understanding of the procedures
or treatments and of the usual and most frequent risks and hazards inherent in the
proposed procedures or treatments which are recognized and followed by other health
care providers engaged in the same field of practice in the same or similar communities;
or

(3) Areasonable person, under all the surrounding circumstances, would have
undergone such treatment or procedure had he been advised by the health care provider
in accordance with the provisions of subdivisions (1)and (2) of this subsection.

(b) A consent which is evidenced in writing and which meets the foregoing standards, and which

()

is signed by the patient or other authorized person, shall be presumed to be a valid consent.
This presumption, however, may be subject to rebuttal only upon proof that such consent
was obtained by fraud, deception or misrepresentation of a material fact. A consent that
meets the foregoing standards, that is given by a patient, or other authorized person, who
under all the surrounding circumstances has capacity to make and communicate health care
decisions, is a valid consent.

The following persons, in the order indicated, are authorized to consent to medical treatment
on behalf of a patient who is comatose or otherwise lacks capacity to make or communicate
health care decisions:

(1) A guardian of the patient’s person, or a general guardian with powers over the
patient’s person, appointed by a court of competent jurisdiction pursuant to Article 5 of
Chapter 35A of the General Statutes; provided that, if the patient has a health care agent
appointed pursuant to a valid health care power of attorney, the health care agent shall have
the right to exercise the authority to the extent granted in the health care power of attorney
and to the extent provided in G.S. 32A-19(a) unless the Clerk has suspended the authority of
that health care agent in accordance with G.S. 35A-1208(a).
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(2) A health care agent appointed pursuant to a valid health care power of attorney,
to the extent of the authority granted.

(3) An agent, with powers to make health care decisions for the patient, appointed by
the patient, to the extent of the authority granted.

(4) The patient’s spouse.

(5) A majority of the patient’s reasonably available parents and children who are at
least 18 years of age.

(6) A majority of the patient’s reasonably available siblings who are at least 18 years
of age.

(7) An individual who has an established relationship with the patient, who is acting in
good faith on behalf of the patient, and who can reliably convey the patient’s wishes.

(c1) If none of the persons listed under subsection (c) of this section is reasonably available,
then the patient’s attending physician, in the attending physician’s discretion, may provide health care
treatment without the consent of the patient or other person authorized to consent for the patient if
there is confirmation by a physician other than the patient’s attending physician of the patient’s
condition and the necessity for treatment; provided, however, that confirmation of the patient’s
condition and the necessity for treatment are not required if the delay in obtaining the confirmation
would endanger the life or seriously worsen the condition of the patient.

(d) No action may be maintained against any health care provider upon any guarantee,
warranty or assurance as to the result of any medical, surgical or diagnostic procedure or treatment
unless the guarantee, warranty or assurance, or some note or memorandum thereof, shall be in
writing and signed by the provider or by some other person authorized to act for or on behalf of such
provider.

(e) In the event of any conflict between the provisions of this section and those of G.S. 35A-
1245,90-21.17,and 90-322, Articles 1A and 19 of Chapter 90, and Article 3 of Chapter 122C of the
General Statutes, the provisions of those sections and Articles shall control and continue in full force
and effect.

N.C. Gen. Stat. § 90-21.13 (Lexis Advance through Session Laws 2021-162 ofthe 2021 Regular
Session)

§ 90-21.14. First aid or emergency treatment; liability
limitation.

(@) Any person, including a volunteer medical or health care provider at a facility of a local health
department as defined in G.S. 130A-2 or at a nonprofit community health center or a
volunteer member of a rescue squad, who voluntarily and without expectation of
compensation renders first aid or emergency health care treatment to a person who is
unconscious, ill or injured,

(1) When the reasonably apparent circumstances require prompt decisions and actions in
medical or other health care, and



(2) When the necessity of inmediate health care treatment is so reasonably apparent that
any delay in the rendering of the treatment would seriously worsen the physical condition
or endanger the life of the person, shall not be liable for damages for injuries alleged to
have been sustained by the person or for damages for the death of the person alleged to
have occurred by reason of an act or omission in the rendering of the treatment unless it
is established that the injuries were or the death was caused by gross negligence, wanton
conduct or intentional wrongdoing on the part of the person rendering the treatment. The
immunity conferred in this section also applies to any person who uses an automated
external defibrillator (AED) and otherwise meets the requirements of this section.

(al) Recodified as G.S.90-21.16 by Session Laws 2001-230, s. 1(a), effective October 1,2001.

(b) Nothing in this section shall be deemed or construed to relieve any person from liability for
damages for injury or death caused by an act or omission on the part of such person while
rendering health care services in the normal and ordinary course of his business or profession.
Services provided by a volunteer health care provider who receives no compensation for his
services and who renders first aid or emergency treatment to members of athletic teams are
deemed not to be in the normal and ordinary course of the volunteer health care provider’s
business or profession.

(c) In the event of any conflict between the provisions of this section and those of G.S. 20-
166(d), the provisions of G.S. 20-166(d) shall control and continue in full force and effect.

N.C. Gen. Stat. § 90-21.14 (Lexis Advance through Session Laws 2021-162 ofthe 2021 Regular
Session)

§ 90-21.19. Liability imit for noneconomic damages.

(a) Except as otherwise provided in subsection (b) of this section, in any medical malpractice
action in which the plaintiff is entitled to an award of noneconomic damages, the total
amount of noneconomic damages for which judgment is entered against all defendants
shall not exceed five hundred thousand dollars ($500,000). Judgment shall not be entered
against any defendant for noneconomic damages in excess of five hundred thousand
dollars (8500,000) for all claims brought by all parties arising out of the same professional
services. On January 1 of every third year, beginning with January 1,2014, the Office of
State Budget and Management shall reset the limitation on damages for noneconomic
loss set forth in this subsection to be equal to five hundred thousand dollars ($500,000)
times the ratio of the Consumer Price Index for November of the prior year to the
Consumer Price Index for November 2011. The Office of State Budget and Management
shall inform the Revisor of Statutes of the reset limitation. The Revisor of Statutes shall
publish this reset limitation as an editor’s note to this section. In the event that any
verdict or award of noneconomic damages stated pursuant to G.S. 90-21.19B exceeds
these limits, the court shall modify the judgment as necessary to conform to the
requirements of this subsection.



(b) Notwithstanding subsection (a) of this section, there shall be no limit on the amount of
noneconomic damages for which judgment may be entered against a defendant if the
trier of fact finds both of the following:

(1) The plaintiff suffered disfigurement, loss of use of part of the body, permanent
injury or death.

(2) The defendant’s acts or failures, which are the proximate cause of the plaintiff’s
injuries, were committed in reckless disregard of the rights of others, grossly negligent,
fraudulent, intentional or with malice.

(c) The following definitions apply in this section:

(1) Consumer Price Index. —The Consumer Price Index —All Urban
Consumers, for the South urban area, as published by the Bureau of Labor Statistics
of the United States Department of Labor.

(2) Noneconomic damages. —Damages to compensate for pain, suffering,
emotional distress, loss of consortium, inconvenience, and any other nonpecuniary
compensatory damage. “Noneconomic damages” does not include punitive damages
as defined in G.S. 1 D-5.

(3) Same professional services. —The transactions, occurrences, or series of
transactions or occurrences alleged to have caused injury to the health care provider’s
patient.

(d) Any award of damages in a medical malpractice action shall be stated in accordance with
G.S.90-21.19B. If a jury is determining the facts, the court shall not instruct the jury with respect to
the limit of noneconomic damages under subsection (a) of this section, and neither the attorney for
any party nor a witness shall inform the jury or potential members of the jury panel of that limit.

N.C. Gen. Stat. § 90-21.19 (Lexis Advance through Session Laws 2021-162 ofthe 2021 Regular
Session)

§ 90-21.19B. Verdicts and awards of damages in medical
malpractice actions; form.

In any malpractice action, any verdict or award of damages, if supported by the evidence, shall
indicate specifically what amount, if any, is awarded for noneconomic damages. If applicable, the
court shall instruct the jury on the definition of noneconomic damages under G.S. 90-21.19(b).

N.C. Gen. Stat. § 90-21.19B (Lexis Advance through Session Laws 2021-162 of the 2021 Regular
Session)



North Carolina Rules of Civil Procedure

Rule 1A-1-9()

(j) Medical malpractice. — Any complaint alleging medical malpractice by a health care provider
pursuant to G.S. 90-21.11(2)a. in failing to comply with the applicable standard of care under G.S. 90-
21.12 shall be dismissed unless:

(1) The pleading specifically asserts that the medical care and all medical records pertaining to the
alleged negligence that are available to the plaintiff after reasonable inquiry have been reviewed by a
person who is reasonably expected to qualify as an expert witness under Rule 702 of the Rules of
Evidence and who is willing to testify that the medical care did not comply with the applicable
standard of care;

(2) The pleading specifically asserts that the medical care and all medical records pertaining to the
alleged negligence that are available to the plaintiff after reasonable inquiry have been reviewed by a
person that the complainant will seek to have qualified as an expert witness by motion under Rule
702(e)of the Rules of Evidence and who is willing to testify that the medical care did not comply with
the applicable standard of care, and the motion is filed with the complaint; or

(3) The pleading alleges facts establishing negligence under the existing common-law doctrine of res
ipsa loquitur.

Upon motion by the complainant prior to the expiration of the applicable statute of limitations, a
resident judge of the superior court for a judicial district in which venue for the cause of action is
appropriate under G.S. 1-82 or, if no resident judge for that judicial district is physically present in
that judicial district, otherwise available, or able or willing to consider the motion, then any presiding
judge of the superior court for that judicial district may allow a motion to extend the statute of
limitations for a period not to exceed 120 days to file a complaint in a medical malpractice action in
order to comply with this Rule, upon a determination that good cause exists for the granting of the
motion and that the ends of justice would be served by an extension. The plaintiff shall provide, at
the request of the defendant, proof of compliance with this subsection through up to ten written
interrogatories, the answers to which shall be verified by the expert required under this subsection.
These interrogatories do not count against the interrogatory limit under Rule 33.

Rule 1A-1-42. Consolidation; separate trials.

(a) Consolidation. — Except as provided in subdivision (b)(2) of this section, when actions involving a
common question of law or fact are pending in one division of the court, the judge may order a joint
hearing or trial of any or all the matters in issue in the actions; he may order all the actions
consolidated; and he may make such orders concerning proceedings therein as may tend to avoid
unnecessary costs or delay. When actions involving a common question of law or fact are pending in



both the superior and the district court of the same county, a judge of the superior court in which the
action is pending may order all the actions consolidated, and he may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay.

(b) Separate trials. —

(1) The court may in furtherance of convenience or to avoid prejudice and shall for considerations of
venue upon timely motion order a separate trial of any claim, cross-claim, counterclaim, or third-party
claim, or of any separate issue or of any number of claims, cross-claims, counterclaims, third-party
claims, or issues.

(2) Upon motion of any party in an action that includes a claim commenced under Article 1G of
Chapter 90 of the General Statutes involving a managed care entity as defined in G.S. 90-21.50, the
court shall order separate discovery and a separate trial of any claim, cross-claim, counterclaim, or
third-party claim against a physician or other medical provider.

(3) Upon motion of any party in an action in tort wherein the plaintiff seeks damages exceeding one
hundred fifty thousand dollars ($150,000), the court shall order separate trials for the issue of liability
and the issue of damages, unless the court for good cause shown orders a single trial. Evidence
relating solely to compensatory damages shall not be admissible until the trier of fact has determined
that the defendant is liable. The same trier of fact that tries the issues relating to liability shall try the
issues relating to damages.

N.C. Gen. Stat. § 1A-1,R. 42

North Carolina Rules of Evidence

Rule 8C-1-301. Presumptions in general in civil actions and
proceedings.

In all civil actions and proceedings when not otherwise provided for by statute, by judicial decision, or
by these rules, a presumption imposes on the party against whom it is directed the burden of going
forward with evidence to rebut or meet the presumption, but does not shift to such party the burden
of proofin the sense of the risk of nonpersuasion, which remains throughout the trial upon the party
on whom it was originally cast. The burden of going forward is satisfied by the introduction of
evidence sufficient to permit reasonable minds to conclude that the presumed fact does not exist. If
the party against whom a presumption operates fails to meet the burden of producing evidence, the
presumed fact shall be deemed proved, and the court shall instruct the jury accordingly. When the
burden of producing evidence to meet a presumption is satisfied, the court must instruct the jury that
it may, but is not required to, infer the existence of the presumed fact from the proved fact.

Rule 8C-1-409. Payment of medical and other expenses.

Evidence of furnishing or offering or promising to pay medical, hospital, or other expenses occasioned
by an injury is not admissible to prove liability for the injury.



Rule 8C-1-413. Medical actions; statements to ameliorate
or mitigate adverse outcome.

Statements by a health care provider apologizing for an adverse outcome in medical treatment, offers
to undertake corrective or remedial treatment or actions, and gratuitous acts to assist affected
persons shall not be admissible to prove negligence or culpable conduct by the health care provider in
an action brought under Article 1B of Chapter 90 of the General Statutes.

Rule 8C-1-414. Evidence of medical expenses.

Evidence offered to prove past medical expenses shall be limited to evidence of the amounts actually
paid to satisfy the bills that have been satisfied, regardless of the source of payment, and evidence of
the amounts actually necessary to satisfy the bills that have been incurred but not yet satisfied. This
rule does not impose upon any party an affirmative duty to seek a reduction in billed charges to
which the party is not contractually entitled.

Rule 8C-1-702. Testimony by experts.

(a) If scientific, technical or other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form of an opinion, or otherwise, if all of
the following apply:

(1) The testimony is based upon sufficient facts or data.

(2) The testimony is the product of reliable principles and methods.

(3) The witness has applied the principles and methods reliably to the facts of the case.

(b) In a medical malpractice action as defined in G.S. 90-21.11, a person shall not give expert
testimony on the appropriate standard of health care as defined in G.S. 90-21.12 unless the person is
a licensed health care provider in this State or another state and meets the following criteria:

(1) If the party against whom or on whose behalf the testimony is offered is a specialist, the expert
witness must:

a. Specialize in the same specialty as the party against whom or on whose behalf the testimony is
offered; or

b. Specialize in a similar specialty which includes within its specialty the performance of the
procedure that is the subject of the complaint and have prior experience treating similar patients.

(2) During the year immediately preceding the date of the occurrence that is the basis for the action,
the expert witness must have devoted a majority of his or her professional time to either or both of
the following:

a. The active clinical practice of the same health profession in which the party against whom or on
whose behalf the testimony is offered, and if that party is a specialist, the active clinical practice of



the same specialty or a similar specialty which includes within its specialty the performance of the
procedure that is the subject of the complaint and have prior experience treating similar patients; or
b. The instruction of students in an accredited health professional school or accredited residency or
clinical research program in the same health profession in which the party against whom or on whose
behalf the testimony is offered, and if that party is a specialist, an accredited health professional
school or accredited residency or clinical research program in the same specialty.

(c) Notwithstanding subsection (b) of this section, if the party against whom or on whose behalf the
testimony is offered is a general practitioner, the expert witness, during the year immediately
preceding the date of the occurrence that is the basis for the action, must have devoted a majority of
his or her professional time to either or both of the following:

(1) Active clinical practice as a general practitioner; or

(2) Instruction of students in an accredited health professional school or accredited residency
or clinical research program in the general practice of medicine.

(d) Notwithstanding subsection (b) of this section, a physician who qualifies as an expert under
subsection (a) of this Rule and who by reason of active clinical practice or instruction of students has
knowledge of the applicable standard of care for nurses, nurse practitioners, certified registered
nurse anesthetists, certified registered nurse midwives, physician assistants, or other medical support
staff may give expert testimony in a medical malpractice action with respect to the standard of care
of which he is knowledgeable of nurses, nurse practitioners, certified registered nurse anesthetists,
certified registered nurse midwives, physician assistants licensed under Chapter 90 of the General
Statutes, or other medical support staff.

(e) Upon motion by either party, a resident judge of the superior court in the county or judicial
district in which the action is pending may allow expert testimony on the appropriate standard of
health care by a witness who does not meet the requirements of subsection (b) or (¢) of this Rule, but
who is otherwise qualified as an expert witness, upon a showing by the movant of extraordinary
circumstances and a determination by the court that the motion should be allowed to serve the ends
of justice.

(f) In an action alleging medical malpractice, an expert witness shall not testify on a contingency fee
basis.

(g) This section does not limit the power of the trial court to disqualify an expert witness on grounds
other than the qualifications set forth in this section.

(h) Notwithstanding subsection (b) of this section, in a medical malpractice action as defined in G.S.
90-21.11(2)b. against a hospital, or other health care or medical facility, a person shall not give expert
testimony on the appropriate standard of care as to administrative or other nonclinical issues unless
the person has substantial knowledge, by virtue of his or her training and experience, about the
standard of care among hospitals, or health care or medical facilities, of the same type as the hospital,
or health care or medical facility, whose actions or inactions are the subject of the testimony situated
in the same or similar communities at the time of the alleged act giving rise to the cause of action.

N.C. Gen. Stat. § 8C-1,R. 702

United States Code:
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§ 1395dd. Examination and treatment for emergency medical conditions and
women in labor [Effective until January 1, 2023]

(e) Definitions. In this section:
(1) The term “emergency medical condition” means—

(A) a medical condition manifesting itself by acute symptoms of sufficient severity (including
severe pain) such that the absence of immediate medical attention could reasonably be expected to

result in—
(i) placing the health of the individual (or, with respect to a pregnant woman, the

health of the woman or her unborn child) in serious jeopardy,
(ii) serious impairment to bodily functions, or
(iii) serious dysfunction of any bodily organ or part; or

(B) with respect to a pregnant woman who is having contractions—
(i) that there is inadequate time to effect a safe transfer to another hospital before

delivery, or
(ii) that transfer may pose a threat to the health or safety of the woman or the

unborn child.
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