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¡ Before the Batson decision in 1986, trial courts 
followed the thinking that the parties could use 
peremptory strikes to “strike anybody they want 
to.” (Batson, 476 U.S. 79, 83) as long as that 
person wasn’t striking people based on race every 
single time in every single case. 
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¡ One strike based on race is one too many



“[M]ere possession of a CLE handout from a 
State Bar sanctioned CLE class does not raise 
an inference that a peremptory challenge was 
based on race.”

State v. Tucker, 895 S.E.2d 532, 550 (2023) 

“For example, as recently as 1995, 
prosecutorial training sessions conducted by 
the North Carolina Conference of District 
Attorneys included a ‘cheat sheet’ titled 
‘Batson Justifications: Articulating Juror 
Negatives.’

State v. Clegg, 380 N.C. 127, 155 (2022)
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Black/White Prosecutor Removal Ratios for Largest Cities in NC

Winston-Salem (Forsyth)  3.0 
Durham (Durham)   2.6
Charlotte (Mecklenburg)  2.5
Raleigh (Wake)   1.7
Greensboro (Guilford)  1.7
Fayetteville (Cumberland) 1.7



¡ “In stark contrast to these findings, this Court has never 
ruled that the State intentionally discriminated against 
a juror of color in violation of Batson.”

   State v. Robinson, 2020



¡ State v. Clegg (2016): “based on their body language, based 
on their failure to look at me when I was trying to 
communicate with them”

¡ State v. Campbell (2017): “she was a participant, if not an 
organizer, for Black Lives Matter.”

¡ State v. Hood (2018): prosecutor assumed Black male juror 
had been a participant in crime rather than a victim

¡ State v. Alexander (2019): “[T]he gentleman struck me as 
someone who was just not a reasonable citizen basically. ”

¡ State v. Smith (2021): struck the only two Black jurors called 
thus far; “she was giving me a mean look the whole time.”





State v. Clegg, 380 N.C. 127 (2022)
The defendant was tried for armed robbery and possession of firearm by felon in Wake 

County. When the prosecution struck two Black jurors from the panel, defense counsel made 
a Batson challenge. The prosecution argued the strikes were based on the jurors’ body 

language and failure to look at the prosecutor during questioning. The prosecution also 
pointed to one of the juror’s answer of “I suppose” in response to a question on her ability to 

be fair, and to the other juror’s former employment at Dorothea Dix, as additional race-
neutral explanations for the strikes. The trial court initially found that these reasons were not 

pretextual and overruled the Batson challenge. 

At NCSC, Court found: 
- Shifting and mischaracterized reasons were evidence of pre-text
- Demeanor-based explanations were insufficient without findings of fact on the point
- Trial court did not meaningfully apply the “more-likely-than not” burden of proof
- Prosecutor questioned jurors in a disparate manner
- Trial court recited a reason for the strike not offered by the prosecution



vPrima facie case = low bar (we really mean it this time!)
vStrikes by Objecting Party are Irrelevant
vReview of History is Required
vNo smoking gun needed! 
vReasons contradicted by record are weightless 
vShifting reasons are suspicious 
vDemeanor-based reasons valid only if credited by court
vCourt cannot invent own reasons for strikes



¡ Miller-El v. Cockrell (Miller-El I), 537 U.S. 322 (2003)
 Miller-El v. Dretke (Miller-El II), 545 U.S. 231 (2005)

¡ Snyder v. Louisiana, 552 U.S. 472 (2008)  

¡ Foster v. Chatman, 136 S.Ct. 1737 (2016)  

¡ Flowers v. Mississippi, 139 S.Ct. 2228 (2019) 



“More powerful than these bare 
statistics, however, are side-by-side 
comparisons of some black venire 
panelists who were struck and white 
panelists allowed to serve.”

 Miller-El v. Dretke, 545 U.S. 231, 241 (2005).



Miller-El v. Dretke, 545 U.S. 231, 247 n.6 (2005)
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NC Supreme Court

“The trial court declined to adopt 

defendant’s suggested ‘single factor 

approach’ to compare the prospective jurors 

because that approach fails to consider 

each juror’s characteristics ‘as a totality.’ 

Instead, the trial court adopted the 

State’s “whole juror” approach in its 

comparisons.”

State v Hobbs, 884 S.E.2d 639 (2023) (emphasis 
added).

“Similarly situated does not 

mean matching any one of 

several reasons the prosecution 

gave for striking a potential juror 

— it means matching all of 

them.”

Clarence Thomas Dissent

Miller-El v. Dretke (Miller-El II), 545 U.S. 231, 291 
(2005) (Thomas, J., dissenting) (emphasis added)





¡ Skepticism Towards Demeanor Justifications: 
Observing that “demeanor-based explanations . . . are 
particularly susceptible to serving as pretexts for 
discrimination” and are “not immune from scrutiny or 
implicit bias.”

¡ State v. Alexander, 274 N.C. App. 31 (2020) (internal 
quotations omitted) *Batson remand, still ongoing



1. Didn’t think of it at the time
2. Didn’t know the law well enough
3. Didn’t think the judge would grant it
4. Didn’t feel comfortable making 

objection



• Create appellate issue (no need to exhaust 
peremptories) – potential for new trial!

• Potential for a Batson remand
• Get future jurors passed by State in your case
• Strengthen later Batson objections
• Right thing to do/duty to the client

Reasons to object, anyway!



ALWAYS



1. Record jury selection/complete recordation 
(15A-1241)

2. Record juror race (via questionnaire or self 
identify on record) 

3. Motion Seeking Strike and Batson Hearing 
Procedures



 



1. Prima facie case

2. Race neutral justification

3. Purposeful discrimination





“The North Carolina court system has a 
well-documented problem with Black 
citizens being disproportionately excluded 
from the fundamental civil right to serve 
on juries.”



Black/White Prosecutor Removal Ratios for Largest Cities in NC

Winston-Salem (Forsyth)  3.0 
Durham (Durham)   2.6
Charlotte (Mecklenburg)  2.5
Raleigh (Wake)   1.7
Greensboro (Guilford)  1.7
Fayetteville (Cumberland) 1.7



Jury seating charts from past trials in your jurisdiction

Transcripts from jury selection

Questionnaires from case file

Affidavits from seasoned attorneys

Strike rate sheets – file away in your office for future cases













¡ Print out multiple sheets for your trial binder. Designate one 
for Black vs. Non-Black, Latino vs. Non-Latino, and Women 
vs. Non-Women (i.e. Men), and any other scenarios that may 
arise. 
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Step 1: Prima Facie Case

¡ State struck 2 of 8 qualified white jurors and 2 of 2 qualified 
Black jurors. Calculate the strike ratio!

¡ What else to say?



Step 2: Prosecutor’s reasons

¡ Ms. Jeffreys –Black Woman. Worked as nurse aid at 
Dorthea Dix (record shows no other juror asked 
questions about work in mental health field).

¡ Ms. Aubrey – Black Woman - “I suppose so” in response 
to “can you be fair?” (record shows that she said that in 
response to “can you focus?”)

¡ Both: Failure to look at me when I was trying to 
communicate with them 

¡ Both: body language



¡ Mr Smith – white man, passed by the State, has a 
business and it will be difficult to serve, wasn’t asked if 
he could focus

¡ Ms Fleming – white woman, passed by the State, has 
two children and child care issues, wasn’t asked if she 
could focus

¡ Defense attorney did not observe inappropriate body 
language



Step 3: Response? 

¡ Shifting reasons
¡ Reasons not supported by record
¡ Disparate questioning
¡ Non-specific reasons (gave reasons as to body language of both 

jurors collectively)
¡ Reasons based on demeanor and body language inherently 

suspect
¡ Did not observe the demeanor cited by prosecutor
¡ Repeat of the strike data



www.cdpl.org



v WHEN to object?
v Approach the bench pursuant to pre-established strike/hearing 

procedures
v Make objection as soon as possible after objectionable strike, 

then renew

v  WHAT to say? 
v Strike ratio, CJA, historical data, put observations of demeanor 

on the record

v  WHAT remedy to seek?
v When possible, seek seating of wrongly struck juror 



[W]hen you see that [the defendant is] 
going to get stuck being judged by 
middle-aged white women, middle-
aged white men, as a Black man, I 
didn’t feel like that was— it kind of hurt 
me that I didn’t get picked.
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