PRETRIAL ISSUES IN CAPITAL MURDER CASES

N.C. Superior Court Judge W. Robert Bell


Every criminal trial has a common structure in terms of beginning, middle and end.  The beginning or initial phase of a criminal trial includes all matters that are commonly referred to as “pretrial.”  That is, everything that happens between the time the defendant is arrested and the time the district attorney calls the case for trial.  This is true for all criminal cases, capital murder cases included, and for the most part Constitutional and North Carolina law, as it relates to pretrial issues, is the same regardless of whether the defendant is being tried for a class I felony or a Class A felony.


The purpose of this paper is to point out to the trial judge those areas of pretrial practice that are unique to capital murder cases.  


APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS 

[N.C.G.S. 7A-498 et seq] 

(See Appendix A:  Rules of the Commission on Indigent Defense Services Rules for Capital Cases Part & Standards for Capital Cases)

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp. 26-27 (2d ed. 2004)

In August 2000, the North Carolina General Assembly passed the Indigent Defense Services Act of 2000, creating the Office of Indigent Defense Services and charging it with the responsibility of overseeing the provision of legal representation to indigent defendants and others entitled to counsel under North Carolina law.  

The Office of Indigent Defense Services (IDS) has the responsibility for appointing and compensating counsel in all capital offense cases.  A “capital offense” is any first-degree murder charge or charge of murder where the degree is undesignated, except cases in which the defendant was under 18 years of age at the time.  

In most cases where an individual has been charged with a capital offense, IDS will appoint a lead or “first chair” attorney following a defendant’s first appearance.

The IDS Director typically will appoint an assistant or “second chair” attorney following notification by the first lawyer appointed that it is reasonably likely that the case will be prosecuted capitally.

On occasion the situation will arise where a defendant or the defendant’s family has retained private counsel and said counsel becomes unable to continue representing the capital defendant because he/she has not been paid.  That attorney may file a motion to withdraw with the court.  If the court allows the attorney to withdraw, that attorney is not eligible to be appointed to represent the defendant.

N.C.G.S. §7A-450(b1) mandates two attorneys for a defendant being tried capitally.  A defendant who has retained one attorney but cannot afford to hire a second is entitled to appointment of the second attorney at state expense.  In State v. Davis, 168 N.C. App. 321, 608 S.E.2d 74 (2005), the court ruled that the trial judge erred in failing to appoint assistant counsel to the defendant’s retained counsel when the defendant was otherwise indigent and the state was seeking the death penalty.

To be eligible to be appointed as lead counsel in a capital case a lawyer must have: at least six years of criminal or civil litigation experience; or at least four years of concentrated criminal litigation experience as a public defender, prosecutor, or attorney in a capital defense organization; participated as trial counsel in at least ten jury trials to verdict or to hung jury; tried a capital case to verdict or to hung jury as lead defense counsel; or tried two capital cases to verdict or to hung jury as associate defense counsel; or represented to disposition at the trial level defendants in four homicides cases; and substantial familiarity with and experience in the use of expert witnesses and scientific and medical evidence, including mental health, social history, and pathology evidence. 

To be eligible to be appointed assistant counsel in a capital case, an attorney must have: at least three years of criminal or civil litigation experience; participated as trial counsel in at least four jury trials to verdict or to hung jury; or spent two years in practice in a capital defense organization; and substantial familiarity with scientific and medical evidence, including mental health, social history, and pathology evidence. 

RULE 24 CONFERENCE

(See Appendix B, Rule 24 of the General Rules of Practice for the Superior and District Court)

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp. 25-26 (2d ed. 2004)


Rule 24 of the General Rules of Practice for the Superior and District Court requires a pretrial conference in every case in which the defendant stands charged with a crime punishable by death.  This means all first-degree murder cases and all murder cases where the degree of murder is not specified.

The District Attorney must apply to the presiding superior court judge no later than 10 days after the superior court has obtained jurisdiction.  The judge must enter an order requiring the parties to appear within forty-five days for a pretrial conference. 

The primary reason for the conference is to determine whether the State intends to proceed with the matter as a capital case.  If so, the State will typically announce that it believes there are one or more aggravating factors present and it intends to seek the death penalty.

The state has no duty, or the defendant a right, to have the State enunciate with particularity what those aggravating factors are.  While Rule 24 requires the trial court and the parties to consider the existence of evidence of aggravating circumstances, nothing in the rule intimates that the prosecution must enumerate with finality all aggravating circumstances it will pursue at trial, nor can a trial court require the prosecution to declare which aggravating circumstances it will rely upon at the punishment phase.  State v. Chapman, 342 N.C. 330, 464 S.E.2d 661 (1995).  

Note, that as of 2001 and the passage of N.C.G.S. § 15A-2004 a prosecutor has the discretion to try a first-degree murder case without seeking the death penalty, even though aggravating circumstances exist to support a death sentence.  (See Appendix C, N.C.G.S. § 15A-2004.)

Additionally, the Rule 24 hearing is an opportunity for the trial judge to make certain that assistant counsel has been appointed, if the case is going to be tried as a death penalty case and if “second chair” has not been appointed, to set up a scheduling order and to begin to address any known or anticipated problems.

Following the hearing a judge must enter an order reciting at a minimum that the pretrial conference took place and any other actions taken at the conference.  Typically the prosecutor will prepare the order.

In State v. Chapman, 342 N.C. 330, 464 S.E.2d 661 (1995), the Court ruled that the defendant had no right to be present at a Rule 24 conference because capital defendants do not stand to lose or gain at the conference, which is " [need a closed quote here] an administrative divide intended to clarify the charges against the defendant and assist the prosecutor in determining whether any aggravating circumstances exist which justify seeking the death penalty.  Chapman at 335.

Prior to the adoption of N.C.G.S. 15A-2004 and Rule 24 judges presiding over capital trials were encouraged to call a hearing (Watson Hearing) with the consent of the prosecutor to determine whether there was evidence to support one or more aggravating circumstances such that the death penalty would be authorized.  See State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984).  With the enactment N.C.G.S. §15A-2004, giving the prosecutor discretion to try the a first degree murder case non-capitally even if there are aggravating circumstances perhaps the “Watson Hearing” has been relegated to the status of a historical footnote.

BOND 

[N.C.G.S.15A-533(c) & 15A-534]

(
MENTAL RETARDATION HEARING

[N.C.G.S. § 15A-2005]
(See Appendix D N.C.G.S. §15A-2005)

(Also See Robert L. Farb, North Carolina Capital Case Law Handbook p.29 (2d ed. 2004)

Governing Constitutional Law


In Atkins v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002), the United States Supreme Court, held that the execution of criminals who were mentally retarded was excessive and, thus, prohibited by the Eighth Amendment as cruel and unusual punishment.

The Court based its ruling on its finding that a national consensus--with the consistency of the direction of change being more significant than the number of states--had developed against such executions, as evidenced by (a) the large number of states which had enacted prohibitions against such executions, (b) the absence of states reinstating the power to conduct such executions, and (c) the rarity of such executions even in states that allowed them.

Evidence that such executions were opposed by religious and professional organizations and by the world community--and that polling data showed a widespread consensus among Americans against such executions--was not dispositive, but lent further support to the conclusion that there was a consensus among those who had addressed the issue.

The Court further added that in light of some deficiencies of persons who were mentally retarded with respect to information processing, communication, abstract and logical reasoning, impulse control, and understanding of others--which deficiencies diminished such persons' culpability--(a) it was questionable whether the death penalty's retribution and deterrence justifications were applicable to such offenders, and (b) such offenders faced a special risk of wrongful execution, due to their lesser ability to make a persuasive showing of mitigation.

N.C. Statutory Law

North Carolina General Statute 15A-2005 codifies the Atkins rule and allows for the mental retardation issue to be raised at three separate stages of a capital case: pretrial, at trial, and for a limited time, post trial. This paper will focus on the pretrial procedure. 

N.C.G.S. §15A-2005 provides upon motion of the defendant, supported by appropriate affidavits, the court may order a pretrial hearing to determine if the defendant is mentally retarded. The court shall order such a hearing with the consent of the State. 

If the defendant, who has the burden of persuasion, demonstrates by clear and convincing evidence, to the satisfaction of the judge that he/she is mentally retarded the court shall declare the case noncapital and the State may not seek the death penalty.

“Clear and convincing evidence is more evidence than needed to satisfy the “proof by a preponderance of the evidence” standard and less evidence than is need to satisfy the “proof beyond a reasonable doubt." standard. In Re: Inquiry Concerning A Judge, 356 N.C. 389; 584 S.E.2d 260; 2002.

N.C.G.S. §15A-2005(a)(1) defines mentally retarded as “ [need an end quote] significantly subaverage general intellectual functioning, existing concurrently with significant limitations in adaptive functioning, both of which were manifested before the age of 18.

The statute says that an IQ of 70 or below based on an individually administered, standardized IQ test administered by a licensed professional is evidence of significantly subaverage general intellectual functioning.
The statute defines significant limitations in adaptive functioning as being “significant limitations in two or more of the following adaptive skill areas: communication, self-care, home living, social skills, community use, self-direction, health and safety, functional academics, leisure skills and work skills.”

Both the IQ of 70 or below and the significant limitations of adaptive skills must have manifested themselves before the age of 18.


Even if the defendant fails to meet his/her burden pretrial, or does not raise the   issue of mental retardation at that time, he/she may raise the issue during the trial.

N.C.G.S. §15A-2005(e) states “upon the introduction of evidence of the defendant's mental retardation during the sentencing hearing, the court shall submit a special issue to the jury as to whether the defendant is mentally retarded as defined in this section. This special issue shall be considered and answered by the jury prior to the consideration of aggravating or mitigating factors and the determination of sentence. If the jury determines the defendant to be mentally retarded, the court shall declare the case noncapital and the defendant shall be sentenced to life imprisonment.”  

At trial, the burden of persuasion is on the defendant and the burden of proof is by a preponderance of the evidence.

The statute’s provisions governing pretrial and trial proceedings apply to trials docketed to begin on or after October 1, 2002. S.L. 2001-246, enacting G.S. 15A-2005 also enacted G.S. 15A-2006, allowing for the mental retardation issue to be raised on post-conviction proceedings. However, this provision (which essentially covered defendants who did not have the opportunity to utilize the new pretrial and trial procedures) expired October 1, 2002. 

COMPETENCY TO STAND TRIAL 

[N.C.G.G.S. §15A-1001, -1002]

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp.33-34 (2d ed. 2004)

In capital murder cases, the issue of competency to stand trial is oftentimes raised.  Procedurally, the trial judge deals with the issue in a capital murder case the same as he/she would in any other criminal case.

A defendant may not plead guilty, be tried, convicted or sentenced if he/she is incompetent.

A defendant is incompetent or lacks the capacity to proceed to trial: when by reason of mental illness or defect, he/she is unable to (1) understand the nature and object of the proceedings against him or her; (2) comprehend his or her own situation in reference to the proceedings; or (3) assist in his or her defense in a rational or reasonable manner. E.g., State v. Davis, 349 N.C. 1; 506 S.E.2d 455 (1998). 

Failure to meet any one of these tests bars criminal proceedings against defendant.

The issue of capacity may be raised at any time by a judge prosecutor, defendant, or defendant's counsel. N.C.G.S. §15A-1002.  If there is substantial evidence indicating defendant might be mentally incompetent, judge has a constitutional duty to institute a competency hearing sua sponte. E.g., State v. Heptinstall, 309 N.C. 231, 306 S.E.2d 109 (1983).

The defendant has burden of persuasion as to incapacity, to satisfaction of judge. E.g., See State v. Gates, 65 N.C. App. 277, 309 S.E.2d 277 (1983). Placing burden of persuasion on defendant is not unconstitutional.  See Medina v. Calif., 505 U.S. 437, 112 S. Ct. 2572, 120 L. Ed. 2d 353 (1992). However, the burden may not be greater than the preponderance of the evidence.  See Cooper v. Oklahoma, 517 U.S. 348, 16 S. Ct. 1373, 134 L. Ed. 2d 498 (1996). 

PRETRIAL MOTION FOR EXPERT WITNESS(ES)

(See Appendix E, Rules of the Commission on Indigent Services Part 2D)

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp.37-43 (2d ed. 2004)



Indigent defendants, be they charged with larceny or capital murder, are entitled to the assistance of an expert if they can make a showing of a “particularized need” for the services of an expert.  

With the creation of the Office of the Indigent Defense Services in August of 2000, the director of the Office of Indigent Services is now tasked with that decision.

Constitutional Law

The United States Supreme Court ruled in Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087, 84 L.Ed2d 53 (1985) that an indigent defendant has a constitutional due process right to the assistance of a mental health expert when the defendant makes a threshold showing that his or her sanity is likely to be a significant factor in the defendant’s trial or sentencing hearing. Farb at 37.


Ake was charged and convicted of two counts of capital murder. Prior to his trial, Ake's counsel had indicated that his client wanted to raise an insanity defense and requested that the court appoint a psychiatrist or provide funds for one, since his client was indigent and without funds to hire such an expert. The trial court denied that request and the Oklahoma appellate court affirmed. Upon further appeal, the Supreme Court held that the Due Process Clause of the Fourteenth Amendment mandates that the state provide a psychiatrist's assistance to an indigent defendant who "has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial."  Id. at 74.  Ake had made such a showing, since he was found to be incompetent to stand trial shortly after having been arrested, being diagnosed as a paranoid schizophrenic, and was returned to competence as a result of being prescribed an antipsychotic drug. Id  

Statutory Law


N.C.G.S. §7A-450(b) provides that an indigent defendant is entitled to counsel and “other necessary expenses of representation” at state expense.


N.C. Case Law


The N.C. Supreme Court held in State v. Robinson, 327 N.C. 346, 395 S.E.2d 402 (1990), that as a matter of state procedural law, an indigent defendant is entitled to the assistance of state-furnished experts, including medical experts, only upon a showing "[need an end quote] that there is a reasonable likelihood that it will materially assist the defendant in the preparation of his defense or that without such help it is probable that defendant will not receive a fair trial.

Procedure

In capital cases defense counsel makes application directly to the Office of Indigent Defense Services for authorization to retain experts or for “other substantial expenses necessary.”

Defense counsel is required to make at least as specific an application to retain experts as would be required by a fair but exacting trial judge applying G.S. 7A-450(a) and Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087, 84 L.Ed2d 53(1985) and its progeny. N.C.G.S. § 7A-450(b); 7A-454; 7A-498.1(1); 7A-498.3(a), (c), (d); 7A-498.5(c)(6), (f).


The only time a trial judge in a capital murder case should entertain a defense motion for the appointment of an expert witness is when the Office of Indigent Defense Services has denied the request. 


IDS rules provide that defense counsel may apply to a court for appointment of experts or for other expenses following disapproval by the IDS Director, but counsel may not submit an application to a court that includes information not contained in the application made to the IDS Director, unless exceptional or extraordinary circumstances necessitate submitting such new or additional information directly to a court.  


 If defense counsel makes application to a court following the IDS Director’s disapproval, counsel shall submit with its application to the court a complete copy of the IDS Director’s written notice of disapproval and a complete copy of the written application made to the IDS Director. 


The decision to appoint an expert is entirely within the court’s discretion. 


In order to make a threshold showing of specific need for a court appointed expert, the indigent defendant must demonstrate that: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that it will materially assist him in the preparation of his case.  See State v. Speight, 166 N.C. App. 106; 602 S.E.2d 4 (2004).

Ex Parte or Not


In State v. Ballard, 333 N.C. 515, 519; 428 S.E.2d 178 (1993) the N.C. Supreme Court held that “[w]hen the indigent defendant is seeking the assistance of a psychiatric expert, the "strong reasons for conducting the hearing ex parte" are especially applicable. To expose to the state testimony and evidence supporting a defendant's request for an independent psychological evaluation and a psychiatrist's trial assistance lays bare his insanity or related defense strategy.”  

The Court ruled a hearing open to the state “necessarily impinges upon the defendant's right to the assistance of counsel and his privilege against self-incrimination . . . these constitutional rights and privileges, guaranteed by the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, entitle an indigent defendant to an ex parte hearing on his request for a psychiatric expert.” Id

The right to an ex parte hearing is not absolute however.  In State v. Phippes, 331 N.C. 427, 449, 418 S.E.2d 178 (1993), the court noted “the decision to grant an ex parte hearing is within the trial court's discretion. Though such a hearing may in fact be the better practice, it is not always constitutionally required under Ake.”
PRETRIAL PUBLICITY AND CHANGE OF VENUE 

[N.C.G.S. § 15A-957]

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp.29-32 (2d ed. 2004)

Capital murder cases attract attention from all quarters, especially the press, and especially in “high profile” murder cases.

Constitutional Law

The Sixth Amendment guarantees the accused the right to a trial by an impartial jury, and the Fourteenth Amendment secures that right to all criminal defendants in state courts.  The First Amendment protects the media's role as the people's monitor of the government.


A natural tension exists between these three amendments and the pressure cooker of a “high profile” murder case exacerbates it.

North Carolina Law
The grant or refusal of a motion for a change of venue is within the sound discretion of the trial judge and will not be disturbed on appeal unless a manifest abuse of such discretion is shown. State v. Corbet, 307 N.C. 169, 297 S.E.2d 553 (1982).

N.C.G.S. §15A-957 states that if, upon motion of the defendant, the court determines that there exists in the county in which the prosecution is pending so great a prejudice against the defendant that he or she cannot obtain a fair and impartial trial, the court must (emphasis added) either:

1.  Transfer the proceeding to another county in the prosecutorial district as defined in G.S. 7A-60 or to another county in an adjoining prosecutorial district as defined in G.S. 7A-60, or

2.  Order a special venire under the terms of G.S. 15A-958.

Typically, a Motion to Change Venue should be filed pretrial but it is the unusual case where a judge will have the necessary evidence to rule on the motion prior to jury selection.  In most instances a Motion for Change of Venue is premature prior to voir dire of prospective jurors.  

The burden of proof is on the moving party.
The moving party has the burden of showing that due to pretrial publicity, there is a reasonable likelihood that the defendant will not receive a fair trial. “Stated otherwise, a [movant’s] motion for a change of venue should be granted when he establishes that it is reasonably likely that prospective jurors would base their decision in the case upon pretrial information rather than the evidence presented at trial and would be unable to remove from their minds any preconceived impressions they might have formed.”  State v. Jerrett, 309 N.C. 239; 307 S.E.2d 339 (1987).  

In determining whether to grant a change of venue motion the court should consider the following factors:


1.  nature and extent of publicity;

2.  degree to which information is attributable to police or prosecution sources;

3.  community atmosphere,

4.  efforts to insulate the jury against and/or diminish impact of publicity;

5.   probable efficacy of a change of venue; and

6.  length of time between publicity and trial.
The best and most reliable evidence as to whether existing community prejudice will prevent a fair trial can be drawn from prospective juror's responses to questions during the jury selection process.  State v. Madric, 328 N.C. 223, 400 S.E.2d 31 (1991).
The statutory power of the court to change the venue of a trial is limited to transferring the case to an adjoining county in the judicial district or to another county in an adjoining judicial district. Notwithstanding this apparent statutory limitation upon the power of a court to order a change of venue, a court of general jurisdiction, of which the superior court is one, has the inherent authority to order a change of venue in the interests of justice. See State v. Barfield, 298 N.C. 306, 259 S.E.2d 510 (1979).  

DISCOVERY AND RELATED ISSUES

(See Robert L. Farb, North Carolina Capital Case Law Handbook pp.43-55 (2d ed. 2004)
GUILTY PLEAS 

[N.C.G.S. §15A 001 & N.C.G.S. §15A-1022]

(See also, Jessica Smith, Institute of Government, Administration of Justice Bulletin 2005/03, Pleas And Plea Negotiations In North Carolina Superior Courts, (2005)
Constitutional Law

A defendant who enters a guilty plea simultaneously waives several constitutional rights, including the privilege against compulsory self-incrimination Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489, 12 L. Ed. 2d 653 (1964), the right to trial by jury, Duncan v. Louisiana, 391 U.S. 145, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968), and the right to confront his or her accusers. Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065, 13 L. Ed. 2d 923; 1965. 

For this waiver to be valid under the Due Process Clause, it must be an intentional relinquishment or abandonment of a known right or privilege. Boykin v. Alabama, 395 U.S. 238; 89 S. Ct. 1709; 23 L. Ed. 2d 274 (1969)

“A defendant who enters such a plea simultaneously waives several constitutional rights, including his privilege against compulsory self-incrimination, his right to trial by jury, and his right to confront his accusers. For this waiver to be valid under the Due Process Clause, it must be "an intentional relinquishment or abandonment of a known right or privilege.”  McCarthy v. United States, 394 U.S. 459, 465; 89 S. Ct. 1166; 22 L. Ed. 2d 418 (1969).
North Carolina Law

Any person who has been indicted for an offense punishable by death may enter a plea of guilty at any time after indictment.  N.C.G.S. 15A-2001.

Because of the language of G.S. 15A-2001 and the express prohibition of G.S. 15A-642(b), the defendant cannot waive indictment and consent to prosecution upon a bill of information in a capital case.
Under prior law, the only way a defendant could agree to plead guilty to first-degree murder and be sentenced to life imprisonment was if the state had no evidence of aggravating circumstances. 

Under current law, a defendant may plead guilty to first-degree murder and the state may agree to accept a sentence of life imprisonment, even if evidence of an aggravating circumstance exists.  See G.S. 15A-2001(b).
If a defendant pleads guilty and the state has not given notice of the intent to seek the death penalty as provided in N.C.G.S.§15-2004 or the State has agreed to accept a sentence of life imprisonment when it initially gave notice of intent to seek the death penalty, the court shall sentence the defendant to life.  N.C.G.S. §15A-2001(b).

If a defendant enters a plea of guilty after the state has given notice of the intent to seek the death penalty as provided in N.C.G.S.§15-2004 the court, before sentencing, shall impanel a jury for the limited purpose of hearing evidence and determining a sentence recommendation as to the appropriate sentence pursuant to N.C.G.S. §15A-2000. N.C.G.S. §15A-2001(c).

WITHDRAWAL OF GUILTY PLEAS

The following is adapted from: Jessica Smith, Institute of Government, Administration of Justice Bulletin 2005/03, Pleas And Plea Negotiations In North Carolina Superior Courts, (2005).
Sometimes a defendant may decide to withdraw his or her plea of guilty. The standard for allowing withdrawal of a plea differs depending on whether a motion to withdraw is made before or after sentencing. Both standards are discussed in the sections that follow. Regardless of when the motion is made, if it is granted the relief will be the same: the case proceeds as if no plea was in place. This means that the parties are free to try to renegotiate, but are under no obligation to do so.

The N.C. Supreme Court has addressed this issue in State v. Handy, 326 N.C. 532, 391 S.E.2d 159 (1990), and State v. Meyer, 330 N.C. 738, 412 S.E.2d 339(1992). In Handy the defendant pleaded guilty to felony murder on March 31, 1987 after having initially pleading not guilty on January 27, 1987. The trial court accepted and recorded defendant's guilty plea. The court recessed overnight before impaneling the sentencing jury. On April 1, 1987, the defense counsel made a motion to withdraw the plea of guilty. The motion was denied. In reversing, the Supreme Court said that, “While there is no absolute right to withdrawal of a guilty plea withdrawal motions made prior to sentencing, and especially at a very early stage of the proceedings, should be granted with liberality.”  Handy at 532. The Court identified the following factors favoring the allowance of a motion to withdraw a guilty plea:

(a) whether the defendant has asserted legal innocence

(b) the strength of the State's proffer of evidence

(c) the length of time between entry of the guilty plea and the desire to change it, and

(d) whether the accused has had competent counsel at all relevant times.

(e) misunderstanding of the consequences of a guilty plea, hasty entry, confusion, and coercion are also factors for consideration. 

The State may refute the movant's showing by evidence of concrete prejudice to its case by reason of the withdrawal of the plea. Prejudice to the State is a germane factor against granting a motion to withdraw.

State v. Handy has been interpreted to hold that once sentencing has occurred, a plea may be withdrawn only to avoid manifest injustice. State v. Russell, 153 N.C. App. 508, 570 S.E.2d 245 (2002).  Several reasons have been articulated to explain why a stricter standard is applied to post-sentencing motions to withdraw than to similar pre-sentencing motions. First, once the sentence is imposed, the defendant is more likely to view the plea bargain as a tactical mistake and wish to have it set aside.

DEFENDANT’S RIGHT TO SELF-REPRESENTATION 

Constitutional Law

In 1975, the United States Supreme Court recognized a criminal defendant’s constitutional right to defend himself.  In Faretta v. California, 422 U.S. 806, 45 L. Ed. 2d 562, 95 S. Ct. 2525 (1975) the Supreme Court held that the Sixth Amendment protects the criminal defendant's right to conduct his own defense unaided by counsel.

Faretta was charged with grand theft. Several weeks before his state court trial, he asked the court for permission to proceed pro se. He had no formal legal training. After questioning him about such technical matters as the hearsay rule and the procedures governing jury selection, the trial court denied his request and ordered counsel appointed to represent him. Faretta was subsequently convicted. 

The Supreme Court reversed, holding that the Sixth Amendment guarantee of the right to assistance of counsel also protected the accused's right to proceed without counsel.  However, a defendant’s decision to represent himself must be voluntarily and intelligently made, and the demand must be clearly and unequivocally stated. Most jurisdictions agree, however, that the trial court is under no duty to advise a criminal defendant of his constitutional right to self-representation. 

An indigent capital defendant who has been informed of his or her right to be represented by counsel at any in-court-proceeding may, in writing, waive the right to in-court representation by counsel. Any such waiver of counsel shall be effective only if the court finds of record that at the time of waiver the defendant acted with full awareness of his or her rights and of the consequences of the waiver. In making such a finding, the court shall follow the requirements of G.S. 15A-1242 and shall consider, among other things, such matters as the defendant’s age, education, familiarity with the English language, mental condition, and the complexity of the case. 


North Carolina Law  
[G.S. 15A-1242 & N.C.G.S. §7A-457]


The North Carolina Supreme Court has repeatedly held that a defendant in a criminal proceeding has a right to handle his or her own case without interference by, or the assistance of, counsel forced upon him or her against his or her wishes.  State v. Mims, 281 N.C. 658, 190 S.E.2d 164 (1972).
The judge has no obligation under the Sixth Amendment to inform defendant of right to proceed pro se. See State v. Hutchins, 303 N.C. 321, 279 S.E.2d 788 (1981), but to do so is the better practice. See State v. Cole, 293 N.C. 328, 237 S.E.2d 814 (1977).  

The judge must make inquiry of the defendant and be satisfied that he/she has been clearly advised of right to assistance of counsel, including right to assigned counsel if entitled; understands and appreciates consequences of his or her decision; and comprehends nature of charges and proceedings and range of permissible punishments. E.g., State v. Dunlap, 318 N.C. 384, 348 S.E.2d 801 (1986).

In making a finding whether an indigent defendant waives the right to in-court representation by counsel, the judge must consider defendant's age, education, familiarity with English, mental condition, and complexity of crime charged.  G.S. 7A-457(a).

A defendant's right to represent himself or herself does not depend on ability to present an effective defense, but on clear, unequivocal, and knowing waiver of right to counsel.  A defendant may conduct his or her own defense ultimately to his or her own detriment, but that choice must be honored.  A defendant does not need the skill of a lawyer to knowingly waive counsel. Waiver will be upheld if the defendant has been made aware of the benefits of counsel and understands the benefits of counsel and understands the consequences of foregoing those benefits.  See State v. Gerald, 304 N.C. 511, 284 S.E.2d 312 (1981).

An indigent defendant who has been informed of right to be represented by counsel at an in-court proceeding may waive (1) the right to court-appointed counsel, (2) the right to counsel; or (3) both rights.  The record should clearly show exactly what defendant is waiving.  See State v. McCrowre, 312 N.C. 478, 322 S.E.2d 775 (1984)  (non-capital case).
A waiver may be withdrawn,  State v. Watson, 21 N.C. App. 374, cert. denied, 285 N.C. 595 (1974), but withdrawal must be timely. See State v. Blankenship, 337 N.C. 543, 553, 447 S.E.2d 727 (1994); State v. Smith, 27 N.C. App. 379, 219 S.E.2d 277 (1975) (Defendant’s waiting until day trial began to withdraw waiver and seek appointment of counsel was a tactic which, if employed successfully, [would permit] defendants . . . to control the course of litigation and sidetrack the trial") (quoted in Blankenship, 337 N.C. at 553).

Where a defendant has elected to proceed pro se, N.C.G.S. §15A-1243 gives the trial judge the discretionary power to appoint standby counsel.

The role of standby counsel is to assist the defendant when called upon and to bring “to the judge’s attention matters favorable to the defendant upon which the judge should rule upon his own motion.”  State v. Thomas, 331 N.C. 671, 677,417 S.E.2d 473 (1992).

Standby counsel may not represent defendant, even for limited purpose.  State v. Thomas, 346 N.C. 135, 484 S.E.2d 368(1997) (error to allow standby counsel to represent defendant for purpose of litigating defendant's capacity to knowingly and intelligently waive counsel).  Finally, the defendant cannot claim ineffective assistance of standby counsel.  State v. Thomas, 331 N.C. 671, 417 S.E.2d 473 (1992).

In Thomas the court said, that a defendant has only two choices: "'to appear in propria persona or, in the alternative, by counsel. There is no right to appear both in propria persona and by counsel.” Id at 677.

Regardless of whether a trial judge appoints standby counsel, the rules of the Office of Indigent Defense Services require that when a capital defendant has elected to proceed without the assistance of counsel, the trial judge shall immediately notify the IDS Director.  The rule further provides that the Director, in his or her discretion, may appoint standby counsel to assist the defendant.  See Rule 2A.3(b) IDS Rules for Providing legal Counsel in Capital Cases.  Amended November 4, 2005

APPENDIX A

Part 2 Rules for Providing Legal Representation in Capital Cases Amended November 4, 2005
Part 2A Appointment and Compensation of Trial Counsel in Capital Cases 

2A.1 Coverage of this Subpart 

(a) Applies to Capital Trials This subpart applies to all capital offenses and all non-capital criminal charges brought contemporaneously with or subsequently joined with a capital offense. A “capital offense” means any first-degree murder charge or charge of murder where the degree is undesignated, except cases in which the defendant was under 18 years of age at the time of the offense and not potentially punishable by death. The term “capital defendant” means a defendant charged with a capital offense. 

(b) Authority to Implement Other Programs, Plans, and Contracts Nothing in these rules shall prohibit assignment of otherwise qualified counsel to represent indigent defendants in capital trials pursuant to programs, plans, or contracts that may be implemented from time to time to improve quality, efficiency, and economy where such programs, plans, or contracts are approved by the IDS Director. 
2A.2 Appointment of Trial Counsel 

(a) Provisional Appointment of Local Counsel Upon learning that a defendant has been charged with a capital offense, the IDS Director may immediately appoint a lawyer on a provisional basis to conduct a preliminary investigation to determine whether the defendant is indigent and needs appointed counsel. Provisional counsel shall report the results of his or her investigation to the IDS Director. If the defendant has not had a first appearance in court, the IDS Director may authorize provisional counsel to attend the defendant’s first appearance and advise the court whether the case is a capital case as defined by these rules and therefore subject to the appointment procedures in this subpart. Provisional counsel is authorized to take steps to protect the capital defendant’s rights pending appointment of trial counsel by the IDS Director. 

(b) Assignment of IDS Office At the defendant’s first appearance in district court, the court shall determine whether the defendant is indigent pursuant to paragraph 1.4 of the Rules for the Continued Delivery of Services in Non-Capital Criminal and Non-Criminal Cases, and charged with a capital offense as defined in paragraph 2A.1(a) above. If the court so finds, it shall notify the IDS Director of the need to appoint counsel for the capital defendant in accordance with these rules. If the defendant is charged with a capital offense in an indictment and his or her first appearance is in superior court, the court shall determine whether the defendant is indigent and is charged with a capital offense as defined in paragraph 2A.1(a) above. If the court so finds, the court shall ensure that the IDS Director is notified of the need to appoint counsel for the capital defendant, in accordance with these rules, by email, facsimile, or telephone.

(c) Appointment of First Trial Counsel The IDS Director shall appoint at least one lawyer for a capital defendant as early in the process as possible. The IDS Director shall maintain a list of lawyers eligible for appointment as lead or associate counsel. The list shall consist of lawyers who are eligible to be lead or associate counsel pursuant to the procedures in Appendix 2A of these rules, and may include attorneys in private practice, public defenders and assistant public defenders, and attorneys with whom the IDS Office contracts or employs to provide representation in capital cases. If the first lawyer appointed will serve as lead trial counsel, the IDS Director shall appoint that lawyer from the list of lawyers eligible for appointment as lead counsel. If the first lawyer appointed will serve as associate trial counsel, the IDS Director shall appoint that lawyer from the list of lawyers eligible for appointment as lead or associate counsel. Appointment orders, signed by the IDS Director, shall be distributed to the clerk of superior court, the district attorney, the appointed attorney, and the defendant. 

(d) Appointment of Second Trial Counsel The IDS Director may appoint a second lawyer for a capital defendant following notification by the first lawyer appointed that it is reasonably likely that the case will be prosecuted capitally. If a second lawyer has not been appointed prior to a hearing pursuant to Rule 24 of the General Rules of Practice at which a judge determines that the state may prosecute the case capitally, the first lawyer appointed shall immediately notify the IDS Director of the judicial determination and the IDS Director shall immediately appoint a second lawyer. The IDS Director shall maintain a list of lawyers eligible for appointment as lead or associate counsel. The list shall consist of lawyers eligible to be lead or associate counsel pursuant to the procedures in Appendix 2A of these rules, and may include attorneys in private practice, public defenders and assistant public defenders, and attorneys with whom the IDS Office contracts or employs to provide representation in capital cases. If the second lawyer appointed will serve as lead trial counsel, the IDS Director shall appoint that lawyer from the list of lawyers eligible for appointment as lead counsel. If the second lawyer appointed will serve as associate trial counsel, the IDS Director shall appoint that lawyer from the list of lawyers eligible for appointment as lead or associate counsel. The IDS Director shall consult with the first lawyer appointed about the appointment of the second lawyer. Appointment orders, signed by the IDS Director, shall be distributed to the clerk of superior court, the district attorney, the appointed attorney, and the defendant. 

(e) No Subsequent Appointment of Retained Counsel If a retained attorney becomes unable to continue representing a capital defendant because the defendant or any third party can not fulfill the terms of the financial agreement between the attorney and the defendant or any third party, the retained attorney may file with the court a motion to withdraw. If the court permits the retained attorney to withdraw, that attorney is not eligible to be appointed to represent the defendant.

2A.3 Waiver of Counsel 

(a) Standard An indigent capital defendant who has been informed of his or her right to be represented by counsel at any in-court-proceeding may, in writing, waive the right to in-court representation by counsel. Any such waiver of counsel shall be effective only if the court finds of record that at the time of waiver the defendant acted with full awareness of his or her rights and of the consequences of the waiver. In making such a finding, the court shall follow the requirements of G.S. 15A-1242 and shall consider, among other things, such matters as the defendant’s age, education, familiarity with the English language, mental condition, and the complexity of the matter. 

(b) Standby counsel in capital cases If a capital defendant has elected to proceed without the assistance of counsel, the trial judge shall immediately notify the IDS Director, who may appoint, in his or her discretion, standby counsel to assist the defendant when called upon, and to bring to the judge’s attention matters favorable to the defendant upon which the judge should rule on his or her own motion. 


2A.4 Compensation and Recoupment 

(a) Compensation Appointed counsel who represented an indigent capital defendant at trial shall submit to the IDS Director an itemized fee application on a form prescribed by the IDS Director, showing the time counsel spent in trial representation of the defendant. If an attorney seeks compensation for time spent working on multiple cases simultaneously, the attorney’s time shall be prorated among each of the cases involved. Following review of the fee application, the IDS Director shall determine the amount of compensation and forward the award to the Administrative Office of the Courts for payment. If counsel is required pursuant to paragraph 2A.5(a)(iv) below to meet with the IDS Director to review the representation, the fee shall include compensation for time spent in that review. Private counsel appointed to represent an indigent capital defendant may apply for and receive interim payments in the discretion of the IDS Director. For all cases finally disposed at the trial level on or after July 1, 2005, final attorney fee applications must be signed by the appointed attorney and submitted to the IDS Director within no more than one year after the date on which the case was finally disposed at the trial level. For all cases finally disposed at the trial level before July 1, 2005, final attorney fee applications must be signed by the appointed attorney and submitted to the IDS Director by January 1, 2006. Counsel may make a written request for a review of the amount of compensation approved by the IDS Director from a subcommittee of the IDS Commission designated by the IDS Commission to conduct such review. A retained attorney is not eligible to receive state funds to supplement the amount of compensation he or she has received from a capital defendant or any third party. 

(b) Recoupment of Fees Generally To the extent required by law, capital defendants for whom counsel has been appointed under this part shall continue to be responsible for repaying the fees paid to such counsel or, in the case of representation by a public defender office, the value of services rendered by counsel. After the IDS Director sets the fee to be paid or the value of services rendered, the IDS Director shall notify the defendant of the potential liability, and afford the defendant a reasonable opportunity to be heard on the issue. The trial judge shall then determine the amount to be recouped if recoupment is required by law. 

(c) Recoupment for Contract Services For legal representation rendered by attorneys working under contract with the IDS Office, the value of services, and the procedures for entry of any appropriate orders or judgments, shall be determined in accordance with the terms of the contract if recoupment is required by law. 

(d) Outside Compensation Prohibited Once counsel has been appointed to represent a person in a case subject to this part, counsel shall not accept any compensation for representation as appointed counsel other than that awarded by the IDS Director. [New subsection (d) adopted effective November 12, 2004] [Subsection (a) amended effective May 6, 2005] 

2A.5 Conditions of Appointment 

(a) Requirements The IDS Director may set additional conditions of appointment, including requiring attorneys appointed under this subpart to: (i) consult with the IDS Director or his or her designee at regular intervals during the pendency of the representation, as required by the IDS Director;

(ii) attend training and/or continuing legal education in the area of capital trial representation as directed by the IDS Director; (iii) follow the procedures required in Part 2D of these rules concerning appointment and compensation of experts, and other expenses of representation; and (iv) meet with the IDS Director following a verdict in the case and prior to final payment of counsel fees to review the course of the representation. 


(b) Substitution of Counsel For good cause, the IDS Director may request ex parte that a judge of a court of competent jurisdiction replace lead or associate counsel previously appointed with new counsel selected by the IDS Director. 
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Appendix to Part 2 
Appendix 2A 
Standards for Lead and Associate Trial Counsel in Capital Cases 
2A.1 (App.) Trial Qualifications and Experience 
(a) Lead Counsel 
To be eligible to be appointed as lead counsel in a capital case, an attorney must demonstrate that he or she has the required legal knowledge and skill necessary for representation as lead counsel in a capital case and will apply that knowledge and skill with appropriate thoroughness and preparation, and that he or she meets the requirements listed below. However, if an attorney cannot meet one or more of the requirements set forth below, the IDS Director may waive any requirement(s) pursuant to paragraph 2A.1(c) (App.) below. 

A candidate for appointment must demonstrate that he or she: 

(i) has at least six years of criminal or civil litigation experience; or has at least four years of concentrated criminal litigation experience as a public defender, prosecutor, or attorney in a capital defense organization; 

(ii) is familiar with ethics requirements, current criminal practice and procedure in North Carolina, and capital jurisprudence established by the Supreme Court of the United States and Supreme Court of North Carolina; 

(iii) has participated as trial counsel in at least ten jury trials to verdict or to hung jury; 

(iv) has tried a capital case to verdict or to hung jury as lead defense counsel; or has tried two capital cases to verdict or to hung jury as associate defense counsel; or has represented to disposition at the trial level defendants in four homicides cases; and 

(v) has substantial familiarity with and experience in the use of expert witnesses and scientific and medical evidence, including mental health, social history, and pathology evidence. 

(b) Associate Counsel 
To be eligible to be appointed as associate counsel in a capital case, an attorney must demonstrate that he or she has the required legal knowledge and skill necessary for representation as associate counsel in a capital case and will apply that knowledge and skill with appropriate thoroughness and preparation, and that he or she meets the requirements listed below. However, if an attorney cannot meet one or more of the requirements set forth below, the IDS Director may waive any requirement(s) pursuant to paragraph 2A.1(c) (App.) below. 

A candidate for appointment must demonstrate that he or she: 

(i) has at least three years of criminal or civil litigation experience(ii) is familiar with ethics requirements, current criminal practice and procedure in North Carolina, and capital jurisprudence established by the Supreme Court of the United States and Supreme Court of North Carolina; 

(iii) has participated as trial counsel in at least four jury trials to verdict or to hung jury; or has spent two years in practice in a capital defense organization; and 

(iv) has substantial familiarity with scientific and medical evidence, including mental health, social history, and pathology evidence. 

(c) Waiver 

If an attorney cannot meet one or more of the requirements set forth above, the IDS Director, upon determination that the attorney has the required legal knowledge and skill necessary for representation as lead or associate counsel in a capital case, and will apply that knowledge and skill with appropriate thoroughness and preparation, may either waive such requirement(s) or defer any requirement(s) for a reasonable time and in the interim place the attorney on the roster of qualified lead or associate counsel. 

2A.2 (App.) Applications 

(a) Application 

An attorney who seeks to be appointed as lead or associate counsel in a capital case shall submit to the IDS Director an application on a form prescribed by the IDS Director. The application shall require the attorney to demonstrate that he or she has fully satisfied the requirements set forth above. The attorney shall specify for which Judicial Division roster(s) of qualified lead counsel and associate counsel he or she seeks to be considered. The attorney shall also identify any requirement(s) that he or she requests be waived, and shall set forth in detail his or her trial experience or other exceptional qualifications that justify waiver. 

(b) Required Submissions 

In support of an application, an attorney shall submit to the IDS Director: 

(i) a list of all first-degree murder cases in which the attorney has appeared within the past five years, including the name of the case, the county, the trial judge, the prosecuting attorney, any co-counsel, the result or verdict, and any reported appellate decision in the case; 

(ii) at least two examples of substantial written legal work product prepared by the attorney at the trial or appellate level in connection with separate felony cases; 

(iii) a description of specialized criminal defense training programs attended within the past five years, such as those sponsored by the North Carolina Academy of Trial Lawyers, the North Carolina Bar Association, or the Center for Death Penalty Litigation; 

(iv) the names, addresses, and phone numbers of two superior court judges, two prosecutors, and two defense attorneys familiar with the attorney’s work as an advocate; and 

(v) any additional material that may assist the IDS Director in evaluating the applicant’s trial qualifications and experience.
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(c) Waiver or Deferral of Required Submissions 

If an attorney has not provided each of the above items, the IDS Director, upon determination that the attorney has the required legal knowledge and skill necessary for representation as lead or associate counsel in a capital case, and will apply that knowledge and skill with appropriate thoroughness and preparation as either lead or associate counsel, may either waive such submission(s) or defer submission of any item(s) for a reasonable time and in the interim place the attorney on the roster of qualified lead or associate counsel. 

(d) Creation of Capital Trial Roster 

Following review of each application to determine that it is complete, the IDS Director will investigate the contents of the submission, contact references, and determine whether the attorney is qualified for appointment as lead or associate counsel in a capital case. The IDS Director shall thereafter create and maintain a roster of attorneys qualified for and willing to accept appointments as lead and associate counsel in each Judicial Division. 

(e) Appeal to the IDS Commission 

If the IDS Director determines that an attorney is not qualified for appointment as lead or associate counsel in a capital case or otherwise declines to place the attorney’s name on the capital trial roster, the attorney may make a written request for a review of the IDS Director’s decision from a committee of the IDS Commission designated by the IDS Commission to conduct such review. 

2A.3 (App.) Retention and Eligibility 

(a) On-Going Training 

To remain eligible for appointment as lead or associate counsel in a capital case, an attorney must attend capital training sessions as prescribed by the IDS Director, and consult regularly and frequently with the IDS Director with respect to each capital case to which the attorney is appointed. 

(b) Removal from Roster 

The IDS Director may remove from the roster of attorneys qualified for appointment as lead or associate counsel in a capital case any attorney who has ignored requirements for appointment as lead or associate counsel; has failed to continue to demonstrate that he or she has the required legal knowledge and skill necessary for representation as lead or associate counsel; or has failed to continue to demonstrate that he or she is willing to apply that knowledge and skill with appropriate thoroughness and preparation as lead or associate counsel. The IDS Director may also remove an attorney from a roster if, as part of a periodic review of the roster, the IDS Director determines that a smaller roster of attorneys will better serve the goals of ensuring the best possible representation indigent capital defendants and of delivering quality services in the most efficient and cost-effective manner. If the IDS Director removes an attorney from the capital trial roster, the attorney may make a written request for a review of the IDS Director’s decision from a subcommittee of the IDS Commission designated by the IDS Commission to conduct such review.

APPENDIX B

GENERAL RULES OF PRACTICE FOR THE SUPERIOR AND DISTRICT COURTS


N.C. Super. Ct. Rule 24 (2005)


Rule 24. Pretrial conference in capital cases.

   There shall be a pretrial conference in every case in which the defendant stands charged with a crime punishable by death. No later than ten days after the superior court obtains jurisdiction in such a case, the district attorney shall apply to the presiding superior court judge or other superior court judge holding court in the district, who shall enter an order requiring the prosecution and defense counsel to appear before the court within forty-five days thereafter for the pretrial conference. Upon request of either party at the pretrial conference the judge may for good cause shown continue the pretrial conference for a reasonable time.

At the pretrial conference, the court and the parties shall consider:

(1) simplification and formulation of the issues, including, but not limited to, the nature of the charges against the defendant, and the existence of evidence of aggravating circumstances;

(2) timely appointment of assistant counsel for an indigent defendant when the State is seeking the death penalty; and

(3) such other matters as may aid in the disposition of the action.

The judge shall enter an order that recites that the pretrial conference took place, and any other actions taken at the pretrial conference.

This rule does not affect the rights of the defense or the prosecution to request, or the court's authority to grant, any relief authorized by law, including but not limited to appointment of assistant counsel, in advance of the pretrial conference.

Appendix C

§ 15A‑2004.  Prosecutorial discretion.

(a)       The State, in its discretion, may elect to try a defendant capitally or noncapitally for first degree murder, even if evidence of an aggravating circumstance exists. The State may agree to accept a sentence of life imprisonment for a defendant at any point in the prosecution of a capital felony, even if evidence of an aggravating circumstance exists.

(b)       A sentence of death may not be imposed upon a defendant convicted of a capital felony unless the State has given notice of its intent to seek the death penalty. Notice of intent to seek the death penalty shall be given to the defendant and filed with the court on or before the date of the pretrial conference in capital cases required by Rule 24 of the General Rules of Practice for the Superior and District Courts, or the arraignment, whichever is later.

(c)       If the State has not given notice of its intent to seek the death penalty prior to trial, the trial shall be conducted as a noncapital proceeding, and the court, upon adjudication of the defendant's guilt of first degree murder, shall impose a sentence of life imprisonment.

(d)       Notwithstanding any other provision of Article 100 of Chapter 15A of the General Statutes, the State may agree to accept a sentence of life imprisonment for a defendant upon remand from the Supreme Court of North Carolina of a capital case for resentencing or upon an order of resentencing by a court in a State or federal post‑conviction proceeding. If the State exercises its discretion and does agree to accept a sentence of life imprisonment for the defendant, then the court shall impose a sentence of life imprisonment. (2001‑81, s. 3.)
Appendix D

N.C. Gen. Stat. § 15A-2005  (2005)


§ 15A-2005. Mentally retarded defendants; death sentence prohibited 


   (a) (1) The following definitions apply in this section:

      a. Mentally retarded. -- Significantly subaverage general intellectual functioning, existing concurrently with significant limitations in adaptive functioning, both of which were manifested before the age of 18.

      b. Significant limitations in adaptive functioning. -- Significant limitations in two or more of the following adaptive skill areas: communication, self-care, home living, social skills, community use, self-direction, health and safety, functional academics, leisure skills and work skills.

      c. Significantly subaverage general intellectual functioning. -- An intelligence quotient of 70 or below.

   (2) The defendant has the burden of proving significantly subaverage general intellectual functioning, significant limitations in adaptive functioning, and that mental retardation was manifested before the age of 18. An intelligence quotient of 70 or below on an individually administered, scientifically recognized standardized intelligence quotient test administered by a licensed psychiatrist or psychologist is evidence of significantly subaverage general intellectual functioning; however, it is not sufficient, without evidence of significant limitations in adaptive functioning and without evidence of manifestation before the age of 18, to establish that the defendant is mentally retarded.

(b) Notwithstanding any provision of law to the contrary, no defendant who is mentally retarded shall be sentenced to death.

(c) Upon motion of the defendant, supported by appropriate affidavits, the court may order a pretrial hearing to determine if the defendant is mentally retarded. The court shall order such a hearing with the consent of the State. The defendant has the burden of production and persuasion to demonstrate mental retardation by clear and convincing evidence. If the court determines the defendant to be mentally retarded, the court shall declare the case noncapital, and the State may not seek the death penalty against the defendant.

(d) The pretrial determination of the court shall not preclude the defendant from raising any legal defense during the trial.

(e) If the court does not find the defendant to be mentally retarded in the pretrial proceeding, upon the introduction of evidence of the defendant's mental retardation during the sentencing hearing, the court shall submit a special issue to the jury as to whether the defendant is mentally retarded as defined in this section. This special issue shall be considered and answered by the jury prior to the consideration of aggravating or mitigating factors and the determination of sentence. If the jury determines the defendant to be mentally retarded, the court shall declare the case noncapital and the defendant shall be sentenced to life imprisonment.

(f) The defendant has the burden of production and persuasion to demonstrate mental retardation to the jury by a preponderance of the evidence.

(g) If the jury determines that the defendant is not mentally retarded as defined by this section, the jury may consider any evidence of mental retardation presented during the sentencing hearing when determining aggravating or mitigating factors and the defendant's sentence.

(h) The provisions of this section do not preclude the sentencing of a mentally retarded offender to any other sentence authorized by G.S. 14-17 for the crime of murder in the first degree.

Appendix E

Part 2D 
Appointment and Compensation of Experts and Payment of Other Expenses Related to Legal Representation in Capital Cases 
2D.1 Initial Application 
Defense counsel shall make application to the IDS Director for authorization to retain experts or for other substantial expenses necessary to the defense of the capital defendant before applying to a court for such authorization, and before incurring a financial obligation for which defense counsel will apply to the IDS Director for payment by the IDS Office. The application shall be in writing, unless exceptional or extraordinary circumstances necessitate an oral motion. Defense counsel will be required to make at least as specific an application to retain experts as would be required by a fair but exacting trial judge applying G.S. 7A-450(a) and Ake v. Oklahoma and its progeny. The IDS Director may require counsel to make a more particularized application before approving or disapproving the application. 

Authority: G.S. 7A-450(b); 7A-454; 7A-498.1(1); 7A-498.3(a), (c), (d); 7A-498.5(c)(6), (f) 

2D.2 Confidentiality of Application 
The IDS Director will maintain the application in a confidential file open only to the IDS Office and the defense team. 

Authority: G.S. 7A-498.3(a), (c); 7A-498.5(c)(6), (f) 
2D.3 Disapproval of Application 

If the IDS Director disapproves the application, timely written notice of disapproval of the application will be delivered to counsel. The IDS Director will maintain the notice of disapproval in a confidential file open only to the IDS Office and the defense team. 

Authority: G.S. 7A-498.3(a), (c), (d); 7A-498.5(c)(6), (f) 

2D.4 Application to Court 

Defense counsel may apply to a court for appointment of experts or for other expenses following disapproval by the IDS Director, but counsel may not submit an application to a court that includes information not contained in the application made to the IDS Director unless exceptional or extraordinary circumstances necessitate submitting such new or additional information directly to a court. If counsel makes application to a court following the IDS Director’s disapproval, counsel shall submit with its application to the court a complete copy of the IDS Director’s written notice of disapproval and a complete copy of the written application made to the IDS Director. Counsel must immediately forward to the IDS Director a complete copy of any court order approving funds previously disapproved by the IDS Director and a complete copy of the application made to the court. Such court order and application will be maintained in a confidential file open only to the IDS Office and the defense team. 

Authority: G.S. 7A-454; 7A-498.3(a), (c), (d); 7A-498.5(c)(6), (f)

You will never be able to learn or remember all the law you think you will need to successfully try a capital murder case.


You don’t need to.


Get the telephone number of two judges whose opinion you respect, find out what their schedule is during your capital trial and how to get in touch with them during the day.


Call them.








Counsel is appointed by the Office of Indigent Defense Services.


A “capital offense” is any first-degree murder charge or charge of murder where the degree is undesignated, except cases in which the defendant was under 18 years of age at the time.


A defendant who has retained one attorney but cannot afford to hire a second is entitled to appointment of the second attorney at State expense.


Retained counsel may petition court to withdraw because of defendant’s inability to pay but if the court allows the attorney to withdraw, that attorney is not eligible to be appointed to represent the defendant.





Mandatory pretrial conference in all capital cases.


Primary purpose is to determine if the State intends to seek the death penalty.


Opportunity for trial judge to set schedules (e.g. discovery, hearings) and get a feel for potential problems and issues.





Defendant charged with a capital offense, or with murder that is otherwise undesignated as to degree, is not entitled to bond except as the judge, in his/her discretion may set.








Mentally retarded defendant cannot be executed.


1st opportunity of defendant to show he/she is mentally retarded is pre-trial.


Burden is on defendant to show by clear and convincing evidence that: he/she has a significantly sub average general intellectual functioning, existing concurrently with significant limitations in adaptive functioning, both of which were manifested before the age of 18.








Defendant may not plead guilty, be tried, convicted or sentenced if he/she is incompetent.


The issue of capacity may be raised at any time by a judge prosecutor, defendant, or defendant's counsel.


The defendant has burden of persuasion as to incapacity, to satisfaction of the judge.








In capital murder cases, the director of the Office of Indigent Services is responsible for appointing experts initially.


Only if defense counsel’s request is denied does the trial judge get involved.


Defendant must show “particularized need” for a court appointed expert.


Defendant must demonstrate that: (1) he or she will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that it will materially assist him or her in the preparation of his or her case.


Ex parte hearing required under some circumstances, but not all.





Sixth Amendment guarantees the accused the right to a trial by an


impartial jury.


Fourteenth Amendment secures that right to all criminal defendants in state courts.


The First Amendment protects the media's role as the people's monitor of the government.


High profile capital murder cases exacerbate the inherent tension between the rights.


Change of venue should be granted when movant establishes that it is reasonably likely that prospective jurors would base their decision in the case upon pretrial information rather than the evidence presented at trial and would be unable to remove from their minds any preconceived impressions they might have formed.











The defendant who wishes to proceed pro se is the trial judge’s worst case scenario.





Strongly encourage the defendant NOT to represent himself or herself.





Defendant has a constitutional right to represent himself/herself.





If Defendant is proceeding pro se seriously consider stand-by counsel.





Office of IDS must be notified if Defendant decides to preceed pro se.
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