CAPITAL CASE TOOLBOX

1. Farb, Capital Case Handbook (2nd Ed. 2004)
2. Handout for attorneys:  guidelines for jury selection questions

3. Judge’s cheat sheet:  form of questions for death qualification of jurors

4.
Batson Checklist
5.
Judge’s cheat sheet:  procedure for determining Batson issues

6.
Handout for attorneys:  notice of intent to exercise peremptory challenge,
opportunity for Batson objection

7.
Sample Batson order

8. 
Juror Responsibilities Handout, Contact Information
9.
Preliminary jury instructions

10.
Sample order on Motion to Suppress

11.
Sample orders on media coverage (2) 
12.
Checklist for entering any orders restricting public comment

13.
Checklist for ordering physical restraints on Defendant

14.
Sample order for placing restraints on Defendant
15.
Checklist for removing disruptive Defendant from courtroom

16.
Sample order for removal of disruptive Defendant

17.
Handout for attorneys:  guidelines for closing arguments

18.
Selections from North Carolina Rules of Practice 
19.
Selections from the Revised Rules of Professional Responsibility 
20.
Principles of Professionalism for Attorneys and Judges 
NOTICE TO ATTORNEYS CONCERNING JURY SELECTION


Counsel are expected to familiarize themselves prior to trial with the provisions of N.C.G.S. 15A-1214 and related case law pertaining to jury selection.  During the course of jury selection, counsel should anticipate that those provisions will be enforced, including, but not limited to the following:

1. The purpose of the jury selection process is to provide reasonable opportunity for counsel to satisfy themselves and the people they represent that prospective jurors meet the qualifications required by law, can and will serve as fair and impartial jurors throughout the trial of the matter, decide the case based upon the evidence presented in the courtroom and follow the law as instructed by the court.

2. Counsel should not attempt to use the jury selection process for purposes of:

(a) Visiting with or seeking to establish rapport with the jurors;

(b) Indoctrinating the jurors to a particular view;

(c) Arguing the case during questioning; or

(d) Asking what kind of verdict they would render under certain circumstances.

3. General questions should be addressed to the jury panel as a whole and counsel should seek to avoid undue repetition arising from asking the same questions to each individual juror.  Counsel may address jurors individually when asking questions that apply only to that person,  questions prompted by affirmative answers to general questions, or questions relating to unique personal experiences of that juror.  State v. Phillips, 300 N.C. 678, 268 S.E.2d 452 (1980).

4. Examples of improper questions from counsel during jury selection that will not be permitted include:

(a) Hypothetical questions tending to “stake out” the juror or elicit in advance what a juror’s decision will be, given certain facts.  State v. Vinson, 287 N.C. 326, 215 S.E.2d 60 (1975); State v. Hunt, 37 N.C. App. 315, 246 S.E.2d 159 (1978).  Examples of improper hypotheticals include:

i. Asking a juror how he or she would weight a particular mitigating or aggravating circumstance.  State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995);

ii. “If you were to find that the defendant had previously been convicted of a murder, could you still follow the judge’s instructions…” State v. Robinson, 339 N.C. 263, 451 S.E.2d 196 (1994);

iii. "If I choose not to put on a defense, would you hold that against me…”  State v. Blankenship, 337 N.C. 543, 447 S.E. 727 (1994) as distinguished from “If the defendant chooses not to testify…”
(b) Questions that include an incorrect statement of law. State v. Hedgepeth, 66 N.C. App. 390, 310 S.E.2d 920 (1984)

(c) Questions of law posed to a juror (the jurors are not expected to know the law until receiving instructions from the court).

(d) Questions about parole eligibility.  State v. Payne, 337 N.C. 505, 448 S.E.2d 93 (1994); State v. Smith, 347 N.C. App. 453, 496 S.E.2d 841 (1995)

(e) Questions about capital punishment as a deterrent to crime or other legislative policy issues.  State v. Ali, 329 N.C. 394, 407 S.E.2d 183 (1991)

(f) Questions concerning juror perceptions of the meaning of life imprisonment.  

5. Counsel are properly permitted to ask questions reasonably directed toward determining that the juror has formed no opinion as to the guilt or innocence of the defendant, can fairly and impartially discharge the duties of a juror and can follow the law as instructed by the court.  Such questions include, for example:

(a) Asking jurors if they can follow the law as provided by the court regarding particular trial issues.  State v. Hedgepeth, 66 N.C. App. 390, 310 S.E.2d 920 (1984);

(b) “Death qualifying” questions, asking whether a juror’s views about the death penalty would “prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath.”  Wainwright v. Witt, 469 U.S. 412 (1985); State v. Brown, 327 N.C. 1, 394 S.E.2d 434 (1990);
(c) "Non-death qualifying" questions, asking prospective jurors as to whether they would automatically vote for the death penalty following conviction of first degree murder, without regard to the existence of mitigating circumstances.  Morgan v. Illinois, 504 U.S. 719 (1992); State v. Fletcher, 348 N.C. 292, 500 S.E.2d 668 (1998)
6.
The Court shall determine, in the exercise of discretion, whether to require that voir dire be conducted solely by one of defendant's two co-counsel, or to permit alternation of questions between counsel at appropriate intervals.  State v. Fullwood, 343 N.C. 725, 472 S.E.2d 883 (1996).  
DEATH QUALIFICATION OF JURORS

PROPER QUESTIONS IN JURY SELECTION

Witherspoon v. Illinois

1. Do you have any moral or religious scruples or beliefs against capital punishment?

2. On account of these moral or religious scruples, would it be impossible, under any circumstances, and in any event for you to return a sentence of death even though the State proves the things required of it beyond a reasonable doubt?

3. Would you automatically vote against a sentence of death without regard to any evidence that might develop at trial?

4. You would not vote in favor of a sentence of death under any facts or circumstances no matter how aggravated the case and no matter what the facts were?

Wainwright v. Witt


1. Would your views on capital punishment prevent or substantially impair your ability to give fair consideration to each of the possible punishments provided by our law for the offense of first-degree murder?

2. After you have heard the evidence and the arguments…and…you were convinced beyond a reasonable doubt that the appropriate punishment under the evidence and law was a sentence of death, could you return a verdict that would require the Court to impose that sentence?

3. You could not return a recommendation that the death penalty be imposed, no matter what the evidence or the facts were, is that correct?

4. Is your view of the death penalty such that it would prevent or substantially impair your performing your sworn duties as a juror?

Morgan v. Illinois

1.
If the Defendant is found not guilty of the offense of first-degree murder, would you automatically vote to impose a punishment of death for that offense?

State v. Conner

1. Is your support for the death penalty such that you would find it difficult to consider voting for life imprisonment for a person convicted of first-degree murder?

2. Would your belief in the death penalty make it difficult for you to follow the law and consider life imprisonment for first-degree murder?

3. If the State convinced you beyond a reasonable doubt that the defendant was guilty of premeditated murder and you had returned a verdict of guilty, do you think then that you would feel that the death penalty was the only appropriate punishment?

4. If you had sat on the jury and had returned a verdict of guilty of first-degree murder, would you presume that the penalty should be death?

5. If at the first stage of the trial you voted guilty for first-degree murder, then do you think that you could at that time consider a life sentence, or would your feelings about the death penalty be so strong that you couldn’t consider a life sentence?
BATSON CHECKLIST

PROCEDURE FOR DETERMINING BATSON OBJECTIONS
See State v. Hoffman, 348 N.C. 548, 500 SE2d 718 (1998) 

Determination of a Batson issue is a three step process:


1.
Defendant must establish a prima facie case that the peremptory challenge was exercised on the basis of race or gender.


2.
The burden shifts to the prosecutor to offer a racially neutral explanation to rebut defendant’s prima facie case.


3.
The Defendant must be given an opportunity for surrebutal of any reasons given by the State by showing that the rebuttal was inadequate or was a pretext for discrimination.  The trial court must then determine whether the defendant has proven purposeful discrimination.        

FACTORS IN DETERMINING IF THERE IS A PRIMA FACIE SHOWING

· Defendant’s race

· victim’s race

· race of the key witnesses

· questions and statements of the prosecutor tending to support or refute an inference of discrimination

· repeated use of peremptory challenges against blacks that tends to establish a pattern of strikes against blacks in the venire

· the use of a disproportionate number of peremptory challenges to strike black jurors in a single case

· the state’s acceptance rate of potential black jurors

Note: The prima facie showing is not intended to be a high hurdle for defendants to cross

ANALYSIS OF RACIALLY NEUTRAL REASONS

· Make finding of fact as to whether or not prosecutor intended to discriminate against 
members of a certain race in the jury selection process

· Determine credibility of the prosecutor

Note: The statement of racially neutral reasons, likewise, is not a heavy burden; a statement of reasons for a peremptory challenge will be deemed race-neutral unless discriminatory intent in inherent in it.

Reasons which are sufficiently racially neutral:

· Juror had long, unkempt hair, mustache and beard.  Purkett v, Elem

· Juror expressed reservations about the death penalty.  State v. Rouse
INFORMATION NEEDED TO MAKE A BATSON DETERMINATION

Note:  Before the objection is raised, communicate to the lawyers a procedure for raising the objection outside the hearing of the jurors and before the juror is excused from the box.

· Take note of the apparent race and sex of each juror as each juror is called into the jury box.

· Take note of the apparent race and sex of each attorney in the case, the defendant, the judge and as many of the potential witnesses as possible.

· Keep track of each peremptory challenge exercised by each side, noting apparent race and sex of the jurors excused.

· Keep track of each challenge for cause allowed, noting the apparent race and sex of the jurors excused.

· Keep track of the apparent race and sex of the jurors for which no challenge has been exercised.

· Pay attention to the answers given by potential jurors to questions asked by the attorneys so as to form an impression as to the legitimacy of any racially neutral reasons for exercising peremptory challenges.

· Take note of any questions posed by the attorneys tending to indicate any pattern of racial motivation for exercise of peremptory challenges.

· Taking into consideration each of the factors listed above, look for any pattern that might point toward discriminatory exercise of peremptory challenges

· During any Batson hearing, make note of the reasons given by Prosecutor (or Defense Attorney) for the exercise of a peremptory challenge.

PROCEDURE FOR DETERMINING BATSON OBJECTION

1. Prima facie showing:

Ask objecting party to state the basis for Batson objection

Allow opposing counsel to respond to the objection

Initial ruling must determine:

i. Whether objecting party has established a Batson issue (is there sufficient evidence of a “protected class”?  Do not take judicial notice of race of individuals in question, do not rely on court reporter to note race of individuals).

ii. Whether objecting party has established a prima facie case that the peremptory challenge was exercised on the basis of race or gender.

2. If there is a prima facie showing, allow opposing counsel an opportunity to provide racially neutral reasons for the exercise of the peremptory challenge.

YOU WILL NOT SWEAR WITNESSES OR RECEIVE EVIDENCE ON THESE POINTS, BUT YOU WILL MAKE DETERMINATIONS OF CREDIBILITY OF COUNSEL AS THEY MAKE THEIR STATEMENTS.

3. Allow an opportunity for rebuttal by objecting party.

4. Make your determination, using the attached Sample Batson order.

SAMPLE BATSON ORDER

NORTH CAROLINA



IN THE GENERAL COURT OF JUSTICE

____________ COUNTY


SUPERIOR COURT DIVISION







FILE NO. ____ CRS ________

STATE OF NORTH CAROLINA


VS.

_____________________,




Defendant


This matter was heard in open Court upon the State’s attempt to exercise a peremptory challenge as to potential juror number ___, Mr./Ms. __________________, and an objection made thereto by the Defendant pursuant to the decision of Batson v. Kentucky and related cases.  The hearing was conducted in open court and at all times the Defendant was present and represented by counsel.


Upon indication by counsel of the Batson issue, all further proceedings on this issue were conducted in open court but outside the presence of all jurors.  


Under the procedure followed, the Defendant first was allowed to articulate the reasons for the Batson objection for purposes of determining whether or not a prima facie showing of racial discrimination had been made.  The State then was given an opportunity to express any racially neutral reasons for its exercise of the peremptory challenge.  The Defendant then was given an opportunity rebut any or all of the reasons enunciated by the State for the exercise of the challenge.


Based upon the presentations of counsel as described above, the Court makes the following FINDINGS OF FACT:


1.
The Court has observed the manner and appearance of counsel and jurors during voir dire and has made all relevant determinations of credibility for purposes of this Order.


2.
In making these Findings of Fact, the undersigned has made determinations as to the race of various individuals.  As to jurors, any findings of race are based upon statements provided by the jurors themselves in questionnaires.  As to the parties, lawyers and witnesses, findings of race are based upon statements of counsel, stipulations of counsel and the lack of objections to observations of the undersigned noted at the time of announcement of this Order.


3.
The Defendant in this case is (black/white)____________; the alleged victim in this case is/was (black/white)______________; the key witnesses in this case are (black/white)________________.


4.
As of the time that the State attempted to exercise this peremptory challenge, _______ jurors had been accepted by the State, of which ____ are white and ____ are black.


5.
As of the time that the State attempted to exercise this peremptory challenge, the State has exercised ____ prior peremptory challenges, of which ____ were of persons of the African American race.


6.
Statements and questions of the State which tend to support an inference of discrimination in the jury selection process are:

_______________________________________________________________________________________________________________________________________________________________________________________________________________


7.
Statements and questions of the State which tend to refute an inference of discrimination in the jury selection process are:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


8.
The State has/has not repeatedly used peremptory challenges against blacks so as to tend to establish a pattern of strikes against blacks in the venire.


9.
The State has/has not used a disproportionate number of peremptory challenges to strike black jurors in this case.


10.
The State’s acceptance rate of potential black jurors does/does not indicate the likelihood of discrimination in the jury selection process.


11.
The Defendant has/has not made a prima facie showing of discrimination in the jury selection process.


12.
Because the Defendant has not made a prima facie showing of discrimination, no further findings are necessary.

OR


12.
Upon the establishment of a prima facie showing of discrimination, the Court proceeded with consideration of the racially neutral reasons offered by the State for the attempt to exercise a peremptory challenge.  The reasons offered by the State were as follows:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

OR


12.
In the exercise of discretion, the Court proceeds with consideration of racially neutral reasons for exercise of the peremptory challenge without first determining whether or not a prima facie case of discrimination has been shown.  The reasons offered by the State were as follows:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


13.
The Defendant then was offered an opportunity to rebut the reasons offered by the State and, in such rebuttal, stated:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


14.
This Court finds/does not find the prosecutor to be credible in stating racially neutral reasons for the exercise of the peremptory challenge.


15.
In response to such reasons stated by the prosecutor, Defense counsel has/has not shown that the prosecutor’s explanations are pretextual.


16.
Based upon consideration of presentations made by both sides and taking into account the various arguments presented, the Defendant has/has not proven purposeful discrimination in the  jury selection process in this case.


Based upon the foregoing findings of fact, the Court concludes as Matters of Law:


1.
No determination has been made as to the presence or absence of sufficient racially neutral reasons for the State’s exercise of a peremptory challenge as to this juror, as the Defendant has failed to make out a prima facie showing of discrimination in the jury selection process.

OR

1.
Notwithstanding the fact that the Defendant has failed to make out a prima facie showing of racial discrimination in the jury selection process, the Court has, in the exercise of discretion, elected to proceed with consideration of racially neutral reasons provided by the State in connection with its attempt to exercise of this peremptory challenge.

OR


1.
Because the Defendant has made out a prima facie showing of racial discrimination in this jury selection process, the Court next proceeds with consideration of the racially neutral reasons offered by the State for the exercise of this peremptory challenge.


2.
The racially neutral reasons stated by the prosecutor for the exercise of this peremptory challenge are:

_______________________________________________________________________________________________________________________________________________________________________________________________________________


3.
The above stated reasons, taken in their totality and in connection with all of the Findings of Fact hereinbefore stated, do/do not constitute a sufficient racially neutral basis for the exercise of a peremptory challenge as to this juror.


IT IS THEREFORE ORDERED that the Defendant’s objection to the State’s exercise of a peremptory challenge as to potential juror number ___, Mr./Ms._____________, is overruled/sustained and the peremptory challenge is allowed/denied. 

This Order is entered in open court, this the ____ day of ___________, 199_.







_____________________________________







Superior Court Judge

STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE

COUNTY OF MECKLENBURG

SUPERIOR COURT DIVISION







FILE NUMBER   95 CRS 12056, 12057

STATE OF NORTH CAROLINA

VS

ORDER CONCERNING EXERCISE 







OF PEREMPTORY CHALLENGES

JAMES THOMAS JORDAN

************************************************************************


This Order is entered upon the Court’s own Motion and in connection with a pre-trial Motion filed by the Defendant.


It appearing to the undersigned that this matter is scheduled for trial beginning June 24, 1996, in Mecklenburg County and that the case is one in which race may be a particularly sensitive issue, in that:


1.
The Defendant is a black man charged with the murder of a white woman.


2.
It is important in securing a fair trial to both the State and the Defendant that no class of person be excluded from the jury for racial or other improper reason.


IT IS THEREFORE ORDERED:


1.
Each counsel shall follow the procedures set forth herein in the exercise of peremptory challenges.


2.
Each potential juror shall be furnished with a questionnaire or juror information sheet which shall provide a space for the juror to indicate his or her race.  Each such questionnaire or juror information sheet shall become an exhibit of the Court so as to make record entry of the race of each potential juror as indicated by that juror.


3.
Prior to announcement of any peremptory challenge, the counsel seeking to exercise such peremptory challenge shall note in writing the name and juror number being challenged and furnish such information to opposing counsel and to the Judge without announcing such peremptory challenge in open Court.


4.
If opposing counsel has any objection to the exercise of such peremptory challenge, such objection shall be indicated to the presiding judge, at which time all jurors shall be excused from the courtroom and a hearing on such objection shall be conducted pursuant to Batson v. Kentucky, in which the burden of proof and procedure shall be in accordance with North Carolina cases applying the Batson standard.


5.
No mention shall be made in the presence of any juror by counsel, judge or anyone else as to the Batson objection or the nature of the hearing being conducted unless the Court determines that it is necessary to do so.


This the _____ date of June, 1996.







       




   
____________________________________







Superior Court Judge

NOTICE OF EXERCISE OF PEREMPTORY CHALLENGES

(Counsel should initial each line that applies)

1.
The State seeks to exercise peremptory challenges as to the following jurors:



a.
Juror number ___, Mr./Mrs./Ms._________________________



b.
Juror number ___, Mr./Mrs./Ms._________________________



c.
Juror number ___, Mr./Mrs./Ms._________________________



d.
Juror number ___, Mr./Mrs./Ms._________________________



e.
Juror number ___, Mr./Mrs./Ms._________________________



f.
Juror number ___, Mr./Mrs./Ms._________________________



g.
Juror number ___, Mr./Mrs./Ms._________________________



h.
Juror number ___, Mr./Mrs./Ms._________________________



i.
Juror number ___, Mr./Mrs./Ms._________________________



j.
Juror number ___, Mr./Mrs./Ms._________________________



k.
Juror number ___, Mr./Mrs./Ms._________________________



l.
Juror number ___, Mr./Mrs./Ms._________________________



m.
Juror number ___, Mr./Mrs./Ms._________________________



n.
Juror number ___, Mr./Mrs./Ms._________________________



o.
Juror number ___, Mr./Mrs./Ms._________________________



p.
Juror number ___, Mr./Mrs./Ms._________________________

2.
The Defendant objects, pursuant to Batson v. Kentucky, to the State’s attempt to exercise a peremptory challenge as to the following jurors:


Jurors nos. ____, ____, ____, ____, ____, ____, ____, ____, ____, ____, ____, ____.

3.
The Defendant seeks to exercise peremptory challenges as to the following jurors:



a.
Juror number ___, Mr./Mrs./Ms._________________________



b.
Juror number ___, Mr./Mrs./Ms._________________________



c.
Juror number ___, Mr./Mrs./Ms._________________________



d.
Juror number ___, Mr./Mrs./Ms._________________________



e.
Juror number ___, Mr./Mrs./Ms._________________________



f.
Juror number ___, Mr./Mrs./Ms._________________________



g.
Juror number ___, Mr./Mrs./Ms._________________________



h.
Juror number ___, Mr./Mrs./Ms._________________________



i.
Juror number ___, Mr./Mrs./Ms._________________________



j.
Juror number ___, Mr./Mrs./Ms._________________________



k.
Juror number ___, Mr./Mrs./Ms._________________________



l.
Juror number ___, Mr./Mrs./Ms._________________________



m.
Juror number ___, Mr./Mrs./Ms._________________________



n.
Juror number ___, Mr./Mrs./Ms._________________________



o.
Juror number ___, Mr./Mrs./Ms._________________________



p.
Juror number ___, Mr./Mrs./Ms._________________________

4.
The State objects, pursuant to Batson v. Kentucky, to the State’s attempt to exercise a peremptory challenge as to the following jurors:


Jurors nos. ____, ____, ____, ____, ____, ____, ____, ____, ____, ____, ____, ____.

SAMPLE BATSON ORDER

NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE

____________ COUNTY

SUPERIOR COURT DIVISION






FILE NO. ____ CRS ________

STATE OF NORTH CAROLINA


VS.

_____________________,




Defendant


This matter was heard in open Court upon the State’s attempt to exercise a peremptory challenge as to potential juror number ___, Mr./Ms. __________________, and an objection made thereto by the Defendant pursuant to the decision of Batson v. Kentucky and related cases.  The hearing was conducted in open court and at all times the Defendant was present and represented by counsel.


Upon indication by counsel of the Batson issue, all further proceedings on this issue were conducted in open court but outside the presence of all jurors.  


Under the procedure followed, the Defendant first was allowed to articulate the reasons for the Batson objection for purposes of determining whether or not a prima facie showing of racial discrimination had been made.  The State then was given an opportunity to express any racially neutral reasons for its exercise of the peremptory challenge.  The Defendant then was given an opportunity rebut any or all of the reasons enunciated by the State for the exercise of the challenge.


Based upon the presentations of counsel as described above, the Court makes the following FINDINGS OF FACT:


1.
The Court has observed the manner and appearance of counsel and jurors during voir dire and has made all relevant determinations of credibility for purposes of this Order.


2.
In making these Findings of Fact, the undersigned has made determinations as to the race of various individuals.  As to jurors, any findings of race are based upon statements provided by the jurors themselves in questionnaires.  As to the parties, lawyers and witnesses, findings of race are based upon statements of counsel, stipulations of counsel and the lack of objections to observations of the undersigned noted at the time of announcement of this Order.


3.
The Defendant in this case is (black/white)____________; the alleged victim in this case is/was (black/white)______________; the key witnesses in this case are (black/white)________________.


4.
As of the time that the State attempted to exercise this peremptory challenge, _______ jurors had been accepted by the State, of which ____ are white and ____ are black.


5.
As of the time that the State attempted to exercise this peremptory challenge, the State has exercised ____ prior peremptory challenges, of which ____ were of persons of the African American race.


6.
Statements and questions of the State which tend to support an inference of discrimination in the jury selection process are:

_______________________________________________________________________________________________________________________________________________________________________________________________________________


7.
Statements and questions of the State which tend to refute an inference of discrimination in the jury selection process are:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


8.
The State has/has not repeatedly used peremptory challenges against blacks so as to tend to establish a pattern of strikes against blacks in the venire.


9.
The State has/has not used a disproportionate number of peremptory challenges to strike black jurors in this case.


10.
The State’s acceptance rate of potential black jurors does/does not indicate the likelihood of discrimination in the jury selection process.


11.
The Defendant has/has not made a prima facie showing of discrimination in the jury selection process.


12.
Because the Defendant has not made a prima facie showing of discrimination, no further findings are necessary.

OR


12.
Upon the establishment of a prima facie showing of discrimination, the Court proceeded with consideration of the racially neutral reasons offered by the State for the attempt to exercise a peremptory challenge.  The reasons offered by the State were as follows:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

OR


12.
In the exercise of discretion, the Court proceeds with consideration of racially neutral reasons for exercise of the peremptory challenge without first determining whether or not a prima facie case of discrimination has been shown.  The reasons offered by the State were as follows:

________________________________________________________________________________________________________________________________________________________________________________________________________________________


13.
The Defendant then was offered an opportunity to rebut the reasons offered by the State and, in such rebuttal, stated:

________________________________________________________________________________________________________________________________________________
14.
This Court finds/does not find the prosecutor to be credible in stating racially neutral reasons for the exercise of the peremptory challenge.


15.
In response to such reasons stated by the prosecutor, Defense counsel has/has not shown that the prosecutor’s explanations are pretextual.


16.
Based upon consideration of presentations made by both sides and taking into account the various arguments presented, the Defendant has/has not proven purposeful discrimination in the jury selection process in this case.


Based upon the foregoing findings of fact, the Court concludes as Matters of Law:


1.
No determination has been made as to the presence or absence of sufficient racially neutral reasons for the State’s exercise of a peremptory challenge as to this juror, as the Defendant has failed to make out a prima facie showing of discrimination in the jury selection process.

OR

1.
Notwithstanding the fact that the Defendant has failed to make out a prima facie showing of racial discrimination in the jury selection process, the Court has, in the exercise of discretion, elected to proceed with consideration of racially neutral reasons provided by the State in connection with its attempt to exercise of this peremptory challenge.

OR


1.
Because the Defendant has made out a prima facie showing of racial discrimination in this jury selection process, the Court next proceeds with consideration of the racially neutral reasons offered by the State for the exercise of this peremptory challenge.


2.
The racially neutral reasons stated by the prosecutor for the exercise of this peremptory challenge are:

_______________________________________________________________________________________________________________________________________________________________________________________________________________


3.
The above stated reasons, taken in their totality and in connection with all of the Findings of Fact hereinbefore stated, do/do not constitute a sufficient racially neutral basis for the exercise of a peremptory challenge as to this juror.


IT IS THEREFORE ORDERED that the Defendant’s objection to the State’s exercise of a peremptory challenge as to potential juror number ___, Mr./Ms._____________, is overruled/sustained and the peremptory challenge is allowed/denied. 

This Order is entered in open court, this the ____ day of ___________, 20__.







_________________________________







Superior Court Judge

STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE

COUNTY OF CATAWBA



SUPERIOR COURT DIVISION








FILE NUMBER 00 CR  10369

STATE OF NORTH CAROLINA



VS




JUROR RESPONSIBILITIES
KOVA DUAN WRIGHT




As a juror selected in the above captioned case, I understand that I have these duties and responsibilities:


1.  I will serve for the duration of the case.  During the trial of this case, I will pay attention to the evidence and I will base my verdict on the evidence as presented in court and on the law as instructed by the presiding judge.


2.  I will not talk with any fellow juror about the case until instructed by the judge.  I understand that the only place this case may be talked about is in the jury room, and then only after the jury has begun deliberations, after hearing all of the evidence, closing arguments by the attorneys and instructions on the law from the Judge.


3.  I will not talk about this case with anyone else, or allow anyone else to talk with me or say anything in my presence about this case, until the case has concluded.  If anyone communicates or attempts to communicate with me or in my presence about this case, I will notify the presiding Judge of that fact immediately.


4.  I will not form an opinion about the case, nor will I express to anyone any opinion about the case, until the presiding Judge has instructed the jury to begin its deliberations.


5.  I will not read, watch, or listen to any media accounts of the jury selection or the trial.


6.  I will not go to the scene where the events of this trial are alleged to have taken place, nor will I attempt to personally investigate any aspect of the case.


In the event anyone seeks to talk to me about the case or if I have a personal emergency, I will bring that matter to the attention of the courtroom bailiff as soon as possible.  The bailiff will bring it to the attention of the judge.

Juror’s signature: ______________________________________________________

Printed name of juror: __________________________________________________

Telephone:  Home: _______________________ Office: _______________________

CAPITAL CASE PRELIMINARY INSTRUCTIONS


Ladies and Gentlemen of the Jury, the State of North Carolina has called for trial a case entitled the State of North Carolina vs. Justin Clay Beaver.  Mr. Beaver is the Defendant in this case and is seated at the table to my right, your left.  He is being represented in this case by Mr. Richard Beyer and Ms. Lisa Dubs, who are seated with him, there at counsel table.  The State is represented in this case by Mr. Gary Dellinger and Mr. Eric Bellas, each of them being an assistant District Attorney in this district.


Now Mr. Beaver is charged, that is, accused of having committed the crimes of First Degree Murder, and five counts of Robbery with a Dangerous Weapon.  The alleged homicide victims were Herbert Jackson Clay and Joan Whisnant Clay; the alleged robbery victim was Herbert Jackson Clay; the alleged date of occurrence is March 13, 2001; and it is alleged that these events took place at 146 Clay Street, Morganton.


To each of these charges the Defendant has entered a plea of “Not Guilty.”  The fact that he has been charged with any crime is no evidence of guilt; under our system of justice, a Defendant who pleads “not guilty” is not required to prove his innocence but  is presumed to be innocent.  This presumption remains with the Defendant throughout the trial until such time, if it ever occurs, that the State has proven beyond a reasonable doubt each and every element of the offense.  I say again, the burden of proof is on the State to prove its case beyond a reasonable doubt.  There is no burden whatsoever upon the Defendant to prove anything.

PLACE 12 JURORS IN THE BOX


As I have already stated, the Defendant is charged with first degree murder.  The penalty for one who is found guilty of first degree murder is death or life imprisonment without parole.  The law provides that a jury first hears the evidence in the case and determines whether or not the Defendant is guilty of first degree murder.  If the jury finds the Defendant guilty of first degree murder, then there will be a second phase, or punishment phase, of the trial where the State and the Defendant will have an opportunity to present evidence with regard to punishment.  This proceeding may be conducted [before you or before another jury.  It will be conducted,] if necessary, as soon as practical after any verdict of guilty of first degree murder is returned.  In a punishment phase, the jury will hear arguments from the attorneys from both sides for or against a sentence of death.  After these arguments from the attorneys, I will give instructions to the jury as to the law that applies regarding punishment.  The recommendation of the jury will be binding upon me in entering sentence.  If the jury unanimously recommends that the Defendant be sentenced to death, I will be required by law to impose a sentence of death. If the jury unanimously recommends a sentence of life imprisonment, I will be required to impose a sentence of imprisonment in the State’s prison for life.


The second phase, or penalty phase of the trial will be reached if and only if the Defendant is found guilty of first degree murder.  If the penalty phase is reached, the jury will be required to decide four things:


1.
Whether the State has proved beyond a reasonable doubt the existence of any one or more aggravating circumstances.

The aggravating circumstances which you may consider have been specified by the legislature, but this term generally means a fact or group of facts which tend to make a specific murder particularly deserving of the death penalty rather than life imprisonment.


2.
Whether the Defendant has shown the existence of any one or more mitigating circumstances. A mitigating circumstance is a fact or group of facts, which do not constitute a justification or excuse for a killing, or reduce it to a lesser degree of crime than first degree murder, but which may be considered as extenuating or reducing the moral culpability of the killing or making it less deserving of extreme punishment than other first degree murders.  The legislature has identified a list of specific factors which may be considered by you as mitigating circumstances, but you may consider not only these specifically listed factors, but also any other factor which you may find to have mitigating value. 


3.
Whether the State has proven beyond a reasonable doubt that any mitigating circumstances the jury have found are insufficient to outweigh any aggravating circumstance the jury have found.


4.
Whether the State has proved beyond a reasonable doubt that any aggravating circumstances you have found unanimously is or are sufficiently substantial to call for the imposition of the death penalty when considered with any mitigating circumstances you have found.


I repeat, the jury only considers punishment if it has first unanimously found the Defendant guilty of first degree murder.  I further repeat that if we reach the punishment phase of the trial that the jury’s recommendation of punishment is binding upon the Court.


You have taken an oath as jurors that you will try all matters that come before you and render true verdicts according to the evidence.  If the jury finds the Defendant guilty of first degree murder, then the jury’s duty would be to follow conscientiously the instructions that I give regarding the sentencing and to consider fairly and impartially both the penalties provided by law.  The death penalty or life imprisonment.  The law would require that you give consideration to both penalties notwithstanding your personal views regarding capital punishment, just as it is a juror’s duty to apply the law as I explain it to you, not as you think it is or think it should be.


Questions will be put to you by the attorneys concerning the death penalty; I want you to understand that, in answering all of these questions from the attorneys, there is no such thing as a right or wrong answer; you should simply answer these questions honestly, frankly and without reservation. 

Now, Ladies and Gentlemen, the first step in the process is to be certain that you are qualified to serve as jurors during this session.  In order to serve you must meet four basic qualifications.  I am going to go over these qualifications with you at this time and I would ask you to raise your hand if you feel you do not meet any one of these qualifications.  The four qualifications are:

1.
You must be a citizen and a resident of this county.

2.
You must be eighteen years of age or older.

3.
You must not have served on a jury anywhere in North Carolina within the last two years.

4. 
You must not have been convicted of a felony or have been declared mentally incompetent without having had your citizenship and/or your competence restored by law.

If any one of you feels that you do not meet all of these four basic qualifications please let me know by raising your hand.


I am now going to ask you some general questions as to your ability to serve as a juror on this particular case.


1.
Have you been a party, witness, grand juror, trial juror, or have you otherwise participated in any civil or criminal proceedings involving any transaction which relates to the present charges against the Defendant?


2.
Have you ever been a party adverse to the Defendant in any civil action; or have you ever complained against or been accused by the Defendant in any criminal proceeding?


3.
Are you related to the Defendant or the alleged victim by blood or by marriage?


4.
Have you heard or read anything at all about this matter before I began talking with you just a few minutes ago?


5.
If so, have you formed or expressed any opinion on the guilt or innocence of the Defendant; can you be fair and impartial and base your verdict on the evidence presented at trial and the law as I instruct you?
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____________________________________)


This matter was heard before the undersigned Judge of the Superior Court on June 25, 2001, upon the Defendant’s Motion to Suppress certain statements to police officers in connection with his arrest on the charge of First Degree Murder.  Defendant was personally present in open court and represented by counsel, Fred A. Flowers, of the Cleveland County Bar.  This evidentiary hearing was held in the absence of the jury.  This Court has had an opportunity to see and observe each witness and to determine what weight and credibility to give to each witness's testimony. From the credible evidence, the Court finds the following facts by at least a preponderance of the evidence:

1. Defendant was arrested during the early morning hours on May 6, 2000, charged with the murder of Monica Stevenson, which allegedly occurred during the evening of May 5, 2000.

2. Defendant was transported to the Shelby Police Department during the late hours of May 5, 2000, by Officer K.M. Simpson, a Domestic Violence Investigator employed by the Shelby Police Department and working with the District Attorney’s office.  Officer Simpson spent approximately 2 hours in the Defendant’s presence on the day in question.

3. After approximately 2 hours, Detective Vic Haynes arrived at the Shelby Police Department, at which time he took over for Officer Simpson, who returned to a call he had received prior to being diverted to the scene of this alleged crime.

4. During the 2 hours he was with the Defendant, Officer Simpson did not attempt to or obtain any statement from the Defendant, but the Defendant questioned Officer Simpson several times as to “how is she [the victim] doing?”

5. Detective Vic Haynes, of the Shelby Police Department, met with the Defendant in the library of the Shelby Police Department at approximately 1:00 a.m. on May 6, 2000.  Detective Haynes spent approximately one hour with the Defendant in obtaining his statement.

6. Prior to meeting with the Defendant, Detective Haynes interviewed a number of witnesses and obtained some statements concerning the alleged murder.

7. Upon meeting with the Defendant, Detective Haynes asked whether or not he needed anything.  Defendant told Detective Haynes that he was hungry, so Detective Haynes purchased a Pepsi, some crackers and a Honey Bun for the Defendant.  When Detective Haynes returned, the Defendant ate the crackers and drank the Pepsi.

8. After Mr. Logan finished eating, Detective Haynes advised him of his rights at 12:50 a.m. on May 6, 2000, by reading to him from a rights form, received into evidence as State’s Voir Dire Exhibit One, which reads as follows:

Before Det. V.M. Haynes asked me any questions about the offense(s) he made it clear to me that I have the following rights:

1. I do not have to answer any questions or say anything.  [“Okay I understand that”]

2. Anything I say can be used as evidence against me in a criminal trial. [“I understand”]

3. I have the right to talk to a lawyer before or after questioning or have a lawyer present with me during questioning.  If I cannot afford a lawyer and want one, arrangements will be made to obtain a lawyer for me. [“Yeah I understand”]

4. If I am now willing to discuss the offense(s) under investigation, with or without a lawyer present, I have the right to stop answering questions at any time or speak with a lawyer before answering further, even if I sign the waiver form below. [“Yeah”]

WAIVER

I  have read this statement of my rights and I understand what my rights are.  I am now willing to make a statement and to answer questions.  I do not want a lawyer at this time.  I understand and know what I am doing.  No promises or threats have been made to me and no pressure or coercion of any kind has been used against me by anyone.  [“Yeah”]

Signature of suspect/accused /s/ Craig Logan

Signature of officer  /s/ Det. V.M. Haynes

Witness ______________________________

After each right was given, the Defendant indicated that he understood his right and indicated his understanding by signing his initials beside each right and by writing the words indicated in brackets above.  The Defendant also indicated that he wished to waive his rights and make a statement to the officer.

1. Defendant then proceeded to answer certain questions and otherwise make statements to Detective Haynes, indicating that, during an argument with the victim, he had gone to a closet and retrieved a handgun.  While continuing to argue with the victim, the Defendant said, he pointed the gun up against the left side of Monica Stevenson and pulled the trigger, thereby shooting her.

2. As the Defendant gave his statement, Detective Haynes recorded the statement by writing down what was said by the Defendant.  Once he had written out the Defendant’s statement, Detective Haynes asked the Defendant to review the statement and to initial it if correct.  After obtaining a statement from the Defendant, Detective returned to the crime scene to retrieve the weapon used in the incident.

3. Upon his return to the Police Department, Detective Haynes was informed that the Defendant wanted to speak further with him.  Detective Haynes again reminded Defendant of his Miranda rights and asked if he remembered what his rights were.  He then began taking another statement from the Defendant, which was completed at 3:43 a.m.

4. In the second statement, the Defendant described essentially the same events as he had described in his first statement, except that in his second statement Defendant said that he had pointed the gun “kinda sideways towards her head.  I pulled the trigger as we was fussing.”

5. From the time that Detective Haynes completed taking the first statement until he returned and was advised that Defendant wished to make another statement, there was a time lapse of approximately an hour, from approximately 2:14 a.m. until approximately sometime before 3:00 a.m.

6. According to testimony of the Defendant, he was advised of his rights by Detective Haynes, but he was not really thinking about his rights at that time, being more concerned with wanting to tell the officer what had happened in the shooting.

7. After the Defendant gave his statements to the officer, the statements were read back to the Defendant by Detective Haynes.  

8. According to the Defendant, the second statement as recorded by Detective Haynes was accurate as to what he said but did not say what he had meant to say to Detective Haynes.  He had meant to tell Detective Haynes that he did not know where the gun was pointed and that he did not know his finger was on the trigger.

9. The Defendant testified that he did not have a problem with making the statements to Detective Haynes.

10. The Defendant had drunk several beers earlier in the day on the day of these events, but was not intoxicated at the time of his statements to the officer.

11. The Defendant was 27 years of age at the time of his statement, had graduated from high school and had obtained a license as a Nursing Assistant.  He also holds a Med Tech certification.

12. No promises, offers of reward, or inducement were made by law enforcement officers to the Defendant to make a statement.

13. There were no threats, or suggested violence, or show of violence made by law enforcement officers to persuade or induce defendant to make a statement.

14. There is no indication that the Defendant was in a confused mental state at the time of his interview by Detective Haynes or that he did not understand any aspect of his constitutional rights.

15. There is no indication that the Defendant was in any sort of physical distress at the time of his interview by Detective Haynes.

16. The answers and information given by Defendant to Detective Haynes were reasonable and responsive to the questions asked.

17. At no time did the Defendant indicate that he wished to stop answering questions or assert his right to legal counsel.

18. Even in his testimony in the voir dire hearing, the Defendant indicated that he was not concerned with the Miranda warnings, but that he simply had wanted to tell the officer what had happened in the shooting.

19. The Defendant was informed of each of the rights contained on Exhibit One and understood each of the rights described therein.

Upon the foregoing findings, all found by at least a preponderance of the evidence, the Court concludes as matters of law that:

1.  
None of the defendant's constitutional rights, either Federal or State, was violated by his interrogation or statement;

2.  
No promises, offers of reward, or inducements for defendant to make a statement were made;

3. 
No threat or suggested violence or show of violence to persuade defendant to make a statement were made; 

4.  
The statement made by defendant to Detective Haynes on May 6, 2000, was made freely, voluntarily, and understandingly;

5.  
The defendant fully understood his constitutional right to remain silent, his constitutional right to counsel and all other rights; 

6.  
The defendant freely, knowingly, intelligently, and voluntarily waived each of those rights and thereupon made the statement to the above-mentioned officers.

It is now therefore ordered that the defendant's objection to the admission of the statement is overruled and defendant's motion to suppress is denied.



This the 26th day of June, 2001.







__________________________________







Superior Court Judge
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ORDER RELATING TO








    PRESS COVERAGE OF TRIAL

DORNA WALKER

------------------------------------------------------------------------------------------------------------


IT APPEARS TO THE COURT that there is significant publicity in this case and that it is necessary to adopt regulations to insure the right of the news media to adequately cover the trial proceedings while also insuring the orderly dispatch of the business of the Court.


IT IS THEREFORE ORDERED, in the Court’s discretion, that the following rules regulating press coverage of the trial shall be in effect until the trial’s conclusion:


1.
The trial area of the courtroom is reserved exclusively for participants in the trial proceedings.  No media representatives or spectators will be allowed in the trial or bar area at anytime including recesses of court.


2.
Electronic media coverage of courtroom proceedings shall be permitted only as follows:


(a)
No photographic or sound recordings of jurors shall be made at any time or place.


(b)
No television or video cameras or audio recording equipment shall be permitted in the courtroom.  One video camera may be placed in the enclosed media room at the rear of the courtroom and may be used to survey the courtroom at the opening of court each day; however such cameras shall not be operated while the court is in session.  


(c)
Still photographers will be permitted in the enclosed media room at the rear of the courtroom, and may take still photographs at any time during the trial after the jury has been empanelled.  No artificial lighting device or flashes may be used, and the camera must not produce any clicking sound or other noises audible in the courtroom.


(d)
The rules for electronic media coverage adopted by the North Carolina Supreme Court must be followed at all times.


(e)
Any pooling arrangements among the media shall be the sole responsibility of the media.  In the absence of agreement, no cameras, still or otherwise, shall be permitted.


(f)
No photographs or videotape shall be taken in any corridor, lobby, hallway, or other space within the courthouse of any lawyer, party, witness, or court personnel involved in this case, except as set forth above.


(3)
The Sheriff is authorized and directed to enforce this Order.  A copy shall be posted on the door to the enclosed media room at the rear of the courtroom and the Clerk and deputy sheriffs providing courtroom security for this case shall make a copy available to any member of the media making inquiry about such matters.


This ______ day of April, 2002.








____________________________








Superior Court Judge

(Order courtesy of Honorable Catherine C. Eagles, Resident Superior Court Judge, 

District 18B, Greensboro, North Carolina)
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    PRESS COVERAGE OF TRIAL

JOHN DOE, 



Defendant

------------------------------------------------------------------------------------------------------------


IT APPEARS TO THE COURT that there is significant publicity in this case and that it is necessary to adopt regulations to insure the right of the news media to adequately cover the trial proceedings while also insuring the orderly dispatch of the business of the Court.


IT IS THEREFORE ORDERED, in the Court’s discretion, that the following rules regulating press coverage of the trial shall be in effect until the trial’s conclusion:


1.
The trial area of the courtroom is reserved exclusively for participants in the trial proceedings.  No media representatives or spectators will be allowed in the trial or bar area at any time, including recesses of court.


2.
Electronic media coverage of courtroom proceedings shall be permitted only as follows:

(a) No photographic, video or sound recordings of jurors shall be made at any time or place.

(b) No photographic, video or sound recordings shall be made during the jury selection portion of the trial.

(c)
No more than one television or video camera shall be permitted in the courtroom.  The camera must be positioned in a location specifically approved in advance by the presiding judge and may not be moved into or removed from that position except at a time prior to the commencement of court in the mornings, during the luncheon recess, or after recess of court for the day.  No artificial lighting device or flashes may be used, and the camera must not produce any clicking sound or other noises audible in the courtroom.



(d)
One still photographer will be permitted in the courtroom at a 
location specifically approved in advance by the presiding judge.  The still photographer may use no more than one camera with no more than two lenses.  The still camera may not be moved into or removed from the designated position in the courtroom except at a time prior to the commencement of court in the mornings, during the luncheon recess, or after recess of court for the day. No artificial lighting device or flashes may be used, and the camera must not produce any clicking sound or other noises audible in the courtroom.


(e)
The rules for electronic media coverage adopted by the North 


Carolina Supreme Court must be followed at all times.
(f) 
Any pooling arrangements among the media shall be the sole 
responsibility of the media.  In the absence of agreement, all contesting media representatives shall be excluded from the courtroom.

(g) 
No audio or video recording shall take place of any conferences between attorney and client, any conference between counsel (co-counsel or adverse counsel), or any conference occurring at the bench.

(h) 
No photographs or videotape shall be taken in any corridor, lobby, 
hallway, or other space within the courthouse of any lawyer, party, witness, or court personnel involved in this case, except as set forth above.

(i) 
It shall be the responsibility of those persons operating any 
equipment for electronic media coverage to insure that the use can be made without disruption of the proceedings and without distraction to the jurors and other participants and that passage to and from the courtroom will not be obstructed.  


3. 
This Order is entered in the exercise of discretion of this Court and in an effort to balance the rights of the Defendant and the public to an open trial with the rights of the Defendant and the alleged victims to a fair trial.  In maintaining that balance, the Court will exercise continuing discretion in the matters addressed by this Order throughout the trial, including any appropriate modification or termination of electronic media coverage within the courthouse.


4. 
The Sheriff is authorized and directed to enforce this Order.  A copy shall be posted on the door at the rear of the courtroom and the Clerk and deputy sheriffs providing courtroom security for this case shall make a copy available to any member of the media making inquiry about such matters.


This ______ day of April, 2006.








____________________________








Superior Court Judge

CHECKLIST FOR ISSUING ANY ORDER RESTRICTING PUBLIC COMMENT 

Extreme caution should be exercised in issuing any order that operates as a prior restraint on speech.  Remember that a heavy burden is imposed in showing that an order of prior restraint is justified.  Nebraska Press Association v. Stuart, 427 U.S. 539 (1976).  

If such an order is entered, it should include specific findings of:

1. Possible alternatives to the prior restraint that were considered;

2. The specific harm sought to be addressed by the prior restraint;

3. A description of any factors that create a compelling interest in avoiding the specific harm;

4. Specific findings of reasons that possible alternatives to prior restraint are insufficient to avoid the potential harm;

5. Specific restrictions carefully tailored to avoid the specific harm in question, rather than a general or blanket order.

6. Analysis of the order with respect to N.C.G.S. 7A-276.1 so as to ensure that your order does not prevent the publication of any matter within the public domain.

In seeking to curb comments by the attorneys, follow the guidance found in the Revised Rules of Professional Conduct.  Particular examples of prohibited comments would include comments as to:

· the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;

· in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;

· the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;

· any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;

· information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or

· the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.
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) RESTRICTIVE AND PROTECTIVE ORDER
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________________________,
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Defendant
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____________________________________)

This Order is entered upon [the Motion of the (State)(Defendant)[ [the Court’s own Motion]in order to insure a fair trial in this proceeding, maintain order in the courtroom and provide for the safety and security of participants in the trial.  In entering this Order, the Court has taken into consideration the following:

1.   The publicity generated by the pendency of these proceedings, including but not limited to:  

      ___________________________________________

      ___________________________________________

      ___________________________________________

2. Matters that have occurred to date that may tend to jeopardize the impartiality of proceedings before a jury, including but not limited to:..

______________________________________________

______________________________________________

______________________________________________

3. The specific harm sought to be addressed by this Order, namely:  ____________________________________________.

4. The possible alternatives to the entry of this Order, which include:  ______________________________________________

______________________________________________

______________________________________________

5. That those alternatives have been found insufficient to prevent the specific harm described above, in that:

______________________________________________

______________________________________________

______________________________________________

6. That the limitations imposed by this Order have been considered and specifically drafted to address particular concerns as to the potential harm described by limiting the provisions of this Order to specific times, persons and subject matters.

WHEREUPON the Court does find that it is necessary to enter this Restrictive Order to protect and provide for a fair and impartial trial in this cause of action.

Under the Constitution and laws of this State and of the United States, each defendant and the State are entitled to the due process of law and a fair and impartial trial by jury.  As within its constitutional powers and jurisdiction to make certain that the defendant and the State receive a fair and impartial trial, these Restrictive Orders are reasonable and necessary, and further that less restrictive measures have been considered by the Court but are found to be ineffective in affording a fair and impartial trial in this case.

Further, the Court finds that this trial, once the jury is selected, is anticipated to last ____ to _____ weeks and that such restrictive order shall restrict conduct for a limited time period, which is necessary to afford the State and defendant a fair and impartial trial in this case.

IT IS, THEREFORE, ORDERED as follows:

When the term “this case, matter, action, cause, proceeding or trial” is referred to in this Order, it shall expressly apply to the case currently on trial before the Court and all cases currently pending against the defendant.

1.
The courtroom and auxiliary courtroom, jury room, and all that area delineated as a security area on Exhibit “A” attached hereto (map of area) and incorporated herein by reference, are designated as security areas and shall be referred to as the “security area.”

2.
The possession or use of dangerous weapons, typewriters, binoculars, cameras, recording equipment, or any type of electronic equipment, except as specifically authorized by this Court is strictly prohibited in the security areas, UNLESS AUTHORIZED BY A COURT ORDER ALLOWING CAMERAS IN THE COURTROOM, AND THEN ONLY IN COMPLIANCE WITH THAT SPECIFIC ORDER.

3.
The broadcasting or “showing” of any type of film, video tape or picture, or broadcasting of any recording or pictures of these proceedings made in violation of the foregoing restrictions is prohibited.

4.
No interviews shall be conducted inside the Security area at any time.

5.
No unauthorized persons shall be permitted in front of the railing in the Courtroom while the trial is being conducted.

6.
All persons in the security areas shall conduct themselves in an orderly and quiet manner.

7.
At all recesses and adjournments, and any other time the jury is retiring from the courtroom, spectators shall remain seated in the courtroom until the jury and the defendant have had ample time to withdraw and the spectators have been given permission to disperse.

8.
No one except attorneys of record, court personnel, witnesses, and jurors may examine or handle exhibits, except by order of the Court.

9.
Entrance ways and corridors of the Courthouse are to be kept clear at all times.

10. No party to this action, nor any attorney connected with this case as defense counsel or prosecutor, nor any other attorney, nor any judicial officer or employee, nor any public official, including but not limited to any chief of police or sheriff, nor any agent, deputy or employee of such persons nor any grand juror, nor any witness having appeared before the Grand Jury or summoned by request or subpoena to testify in this trial, shall release or authorize the release for public dissemination of any matters relating to:

a. the character, credibility, reputation or criminal record of a party, suspect or witness, or the identity of a witness, or the expected testimony of a party or witness;

b. the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;
c. the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented; 
d. any opinion as to the guilt or innocence of the defendant;
e. information that the person knows or reasonably should know is likely to be inadmissible as evidence in this trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial;
f. any opinion or comment for public dissemination as to the weight, value, or effect of any evidence as tending to establish guilt or innocence;

g. any statements outside of court as to the nature, substance or effect of any testimony that has been given.

THIS ORDER does not prohibit any of the following:

1.
the legal claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

2.
the information contained in a public record;

3.
the fact that an investigation of a matter is in progress;

4.
the scheduling or result of any step in the trial process;

5.
a request for assistance in obtaining evidence and information necessary for the trial;

6.
a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; 

7.
the identity, residence, occupation and family status of the accused;

8.
information necessary to aid in apprehension of any person sought as a possible suspect or witness in the case;

9.
the fact, time and place of defendant’s arrest; and

10.
the identity of investigating and arresting officers or agencies and the length of the investigation. 

IT IS ORDERED that a copy of this Restrictive Order be served on the Sheriff of _______________ County, District Attorney of __________ Judicial District, Defense Counsel, _______________________, and served with any subpoenas issued in this case or if the witness has already been served with subpoena or will not be subpoenaed, then counsel calling that witness must hand deliver a copy of this Restrictive Order to all such witnesses.  IT IS FURTHER ORDERED that a copy of this Restrictive Order be hand delivered to counsel in this cause of action by the bailiff of this Court.

The courtroom clerk shall provide a copy of these Orders and the Court’s Guidelines for Cameras in the Courtroom shall be provided to such media requesting information in this case.

These Orders are subject to revision and amendment by the trial judge at such times as deemed proper for the due and proper administration of justice in this case.

The Court hereby ORDERS the Sheriff of __________ County and such law enforcement assisting Sheriff __________________ in this case, the District Attorney and his/her office and staff, the Defense Counsel team and his/her office and staff, and such other persons designated by the trial court to comply with these restrictive and protective orders.

IT IS ORDERED that any observed violation of these orders is to be immediately reported to the Court.  It is Ordered that any violation of these orders shall be deemed sufficient cause for excluding the violator from any of the security areas and such action may include contempt of court charges which carry with them a fine of up to Five Hundred Dollars ($500.00) and confinement in the _________ County Jail not to exceed thirty (30) days.
IT IS ORDERED that this Restrictive Order shall remain in full force and effect until this case has been disposed of or until further Order of the Court.

SIGNED AND ORDERED THIS THE ______ DAY OF ____________, 200___, at ______ __,m.

__________________________________________

Superior Court Judge Presiding

WE ACKNOWLEDGE THAT WE HAVE RECEIVED A COPY OF THE ABOVE AND FOREGOING ORDER AND HAVE READ AND UNDERSTAND SAID ORDER.

_______________________________   ____________________________________

District Attorney


 Assistant District Attorney

_______________________________   ____________________________________

Counsel for Defendant

 Counsel for Defendant

_______________________________   ____________________________________

Sheriff of ________ County

 Information and Media Representative

CHECKLIST

USE OF PHYSICAL RESTRAINTS

Compelling a defendant to stand trial while shackled is inherently prejudicial so as to be justified only by showing of necessity.  State v. Tolley, 290 N.C. 349 (1976).  

N.C.G.S. 15A-1031:   A trial judge may order physical restraints upon a defendant or witness when the judge finds the restraint to be reasonably necessary to (1) maintain order, (2) prevent the defendant’s escape or (3) provide for the safety of persons.  As a prerequisite to any order for the restraint of a defendant or witness, the judge must:

1. Make an entry in the record of the reasons for the action.  This must be done outside the presence of the jury and in the presence of the person (and his counsel, if any) subjected to the restraint.

2. Provide an opportunity to object; and

3. Instruct the jurors that the restraint is not to be considered in weighing evidence or determining guilt, unless there is objection to the instruction.  

If the stated reasons for restraint are controverted, the judge must conduct a hearing and make findings of fact.  The factors to be considered in making such a decision include:

1. 
The seriousness of the charge(s) against defendant; 
2. 
Defendant's temperament, character, age, physical attributes, past record; 
3. 
Past escapes or attempted escapes, evidence of present plan to escape; 
4. 
Threats to harm others or create a disturbance; 
5.
Self-destructive tendencies; 
5. 
The risk of mob violence or attempted revenge by others; 

7. 
The possibility of rescue by other offenders still at large; 
8. 
The size and mood of the audience; 
9. 
The nature and physical security of the courtroom; and 
10.
The adequacy and availability of other remedies.
SAMPLE ORDER PLACING RESTRAINTS ON A DEFENDANT

NORTH CAROLINA


IN THE GENERAL COURT OF JUSTICE

______________ COUNTY

SUPERIOR COURT DIVISION






___  CRS _________

STATE OF NORTH CAROLINA

VS. 





Order on Physical Restraints

____________________________,




Defendant


This Order is being entered upon request of _______________________ (the Courtroom Bailiff, the Sheriff of the County, or the State) for the placing of physical restraints on the defendant during the trial of this matter pursuant to the provisions of G.S. 15A-1031.  The Defendant is present in court with his counsel at the time of entry of this order, which is being entered outside the presence of the jury.


In making this determination, the Court has taken into consideration the following information: [include a summary of the information on which the action is based, including the source of such information].  This information is/is not controverted by the Defendant.


Based upon the information presented, the Court finds and concludes that the imposition of physical restraint upon the Defendant is [reasonably necessary to maintain order/prevent the defendant’s escape/provide for the safety of persons].


The reasons for the entry of this order are:

____________________________________________________________________

____________________________________________________________________


The Defendant has been given an opportunity to object to the imposition of restraints and the Defendant has/has not objected.


IT IS, THEREFORE, ORDERED in the exercise of the Court’s discretion that, pending further orders of this Court, the Defendant shall be subject to the following restraints during the balance of these proceedings:

____________________________________________________________________

____________________________________________________________________


IT IS FURTHER ORDERED that, in order to avoid the likelihood of such restraints being made apparent to the jury, the Defendant shall be escorted by bailiffs into the courtroom prior to the jury’s entry into the courtroom and shall remain seated at counsel table until the jury is excused from the room at each sitting and that the bailiffs shall take all necessary precautions to avoid any visible contact between the Defendant and jurors as he is being transported to and from the courtroom during this trial.


This the ____ day of ____________, 20__.







_______________________________

Superior Court Judge

REQUISITES FOR ENTERING AN ORDER REMOVING A DEFENDANT FROM THE COURTROOM.
Under N.C.G.S. 15A-1032, a judge may order defendant removed from trial if defendant continues to act so disruptively that trial cannot proceed in an orderly manner.  State v. Callahan, 93 N.C. App. 579 (1989. 
1.  
Judge must first warn defendant.
2.  
Warning and order for removal must be issued out of the presence of the jury when practicable.
3.  
If removal is ordered, judge must
a.  enter reasons for action in record, and 
b.  instruct jurors that the removal is not to be considered in weighing evidence regarding guilt or innocence.  
4.  
A defendant removed from the courtroom must be given 

a.  the opportunity of learning of the trial proceedings through counsel at reasonable intervals as directed by the court and 

b.  the opportunity to return to the courtroom during the trial upon assurance of his good behavior. 

PRACTICE POINTER:  If you conclude it is necessary to remove a capital defendant, understand that you have committed error; the only way you can be affirmed on appeal is if the Attorney General can convince the appellate court that your error was “harmless.”
SAMPLE ORDER REMOVING 
DISRUPTIVE DEFENDANT FROM COURTROOM

NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE

______________ COUNTY

SUPERIOR COURT DIVISION






___  CRS _________

STATE OF NORTH CAROLINA

VS. 





Order Removing Defendant 







        From Trial

____________________________,




Defendant


This Order is being entered pursuant to the provisions of G.S. 15A-1032.  This order is entered outside the presence of the jury, but is entered in open court and in the presence of the Defendant and his counsel.  Prior to the entry of this order, the Defendant has engaged in disruptive conduct consisting of the following:

_____________________________________________________________________

_____________________________________________________________________


Upon the occurrence of the conduct described above, the Court excused the jury from the courtroom and directly addressed the Defendant outside the presence of the jury, warning him specifically of the conduct that had taken place, explaining that said conduct was disrupting the ability of the court to proceed with the trial in an orderly manner and warning that further incidents could result in sanctions against the Defendant, including the possibility that he could be removed from the courtroom during the trial.  Thereafter, the Defendant repeated conduct that was found to be disruptive to an orderly proceeding of the trial, specifically:  the Defendant _________

__________________________________________________________________________________________________________________________________________.


Based upon the conduct of the Defendant described above and, in particular, the Defendant’s persistence in disruptive conduct after being warned that his conduct was disruptive and that he could be removed upon further disruptions, this Court finds that the Defendant’s repeated episodes of misbehavior as described above has been so disruptive that the trial of this matter cannot proceed in an orderly manner.  

The Court finds that Defendant’s conduct has been so disruptive so as to amount to a weapon for the purpose of obstructing and delaying his trial, thereby making his removal from this trial necessary for the maintenance of order in this proceeding. 

In entering this Order, the Court has considered the possibility of lesser sanctions and finds that the entry of this extreme measure is necessary for the preservation of order, all lesser sanctions having failed to solve the problem.

The Court also has advised the Defendant that he will be given the opportunity of learning of the trial proceedings through his counsel at reasonable intervals during the remainder of this trial and that he will be allowed to return to the courtroom at any later time in this trial when he is able to provide assurance of his good behavior.

The Court has instructed the jury, after removal of the Defendant, that his removal is not to be considered in weighing the evidence or determining the issue of guilt.

IT IS, THEREFORE, ORDERED:

1. That the Defendant shall be immediately removed from the courtroom and that the trial of this matter may proceed in the Defendant’s absence until such time as the Defendant provides his assurance of good behavior.

2. That during such time as the trial of this matter continues in the Defendant’s absence, the Court shall provide opportunities at reasonable intervals for the Defendant to learn of the trial proceedings through counsel.

This the ______ day of __________, 200__.





___________________________________





Superior Court Judge

NOTICE TO ATTORNEYS CONCERNING CLOSING ARGUMENTS

Counsel are reminded of the provisions of G.S. 15A-1230 setting parameters for closing arguments, as well as the cases cited below.  Jury arguments that violate these parameters will not be permitted in the trial of this case, with or without objection from opposing counsel.  In the event of any doubt as to the propriety of a planned argument, counsel should address those concerns during the charge conference.

In closing arguments to the jury, an attorney shall not: 

(1) become abusive, 

(2) express his personal belief as to the truth or falsity of the evidence, 

(3) express his personal belief as to which party should prevail, or 

(4) make arguments premised on matters outside the record.  

The trial court will monitor vigilantly the course of such arguments, intervene as warranted, entertain objections, and impose remedies pertaining to those objections. Such remedies include, but are not necessarily limited to, requiring counsel to retract portions of an argument deemed improper or issuing instructions to the jury to disregard such arguments. State v. Jones, 355 N.C. 117, 558 S.E.2d 97 (1998).

EXAMPLES OF IMPROPER ARGUMENTS:

1.  Reference to notorious crimes; personally degrading remarks.  A prosecutor’s reference to the “Columbine [school] shootings” and the “Oklahoma City bombing” as examples of national tragedies; degrading remarks against the defendant, saying "You got this quitter, this loser, this worthless piece of -- who's mean. . . . He's as mean as they come. He's lower than the dirt on a snake's belly…"  An argument containing these remarks was improper for three reasons: (1) it referred to events and circumstances outside the record; (2) by implication, it urged jurors to compare defendant's acts with the infamous acts of others; and (3) it attempted to lead jurors away from the evidence by appealing instead to their sense of passion and prejudice.  State v. Jones, 355 N.C. 117, 558 S.E.2d 97 (1998).

2.  Expressing an opinion that a witness is lying. “He can argue to the jury that they should not believe a witness, but he should not call him a liar.” State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000).
3.  Reference to Defendant’s failure to testify.  The prosecutor may comment on a defendant's failure to produce witnesses or exculpatory evidence to contradict or refute evidence presented by the State, but it is error for the prosecutor to comment directly on a defendant's right not to testify by stating, "'The defendant has not taken the stand in this case.” State v. Barden, 356 N.C. 316, 572 S.E.2d 108 (2002).

4.  Urging jury to make an example of this defendant.  It is error for counsel for the state, in argument to the jury, to comment on the frequent occurrence of murder in the community and the formation of vigilance committees and mobs, and to state that the same are caused by laxity in the administration of the law, and that they should make an example of the defendant. State v. Phifer, 197 N.C. 729, 150 S.E. 353 (1929).

5.  Urging the jury to follow community sentiment.  It is proper to tell the jury that they are the voice and conscience of the community, but it is improper to demand punishment because of community sentiment, asking the jury to lend an ear to the community rather than a voice.  State v. Scott, 314 N.C. 309, 333 S.E.2d 296 (1985).

6.  Argument conveying a perceived accountability of jurors to the victim, the witnesses, the community, or society in general.  State v. Boyd, 311 N.C. 408, 319 S.E.2d 189 (1984).   

EXAMPLES OF PROPER ARGUMENTS:

1.  Urging jury to disbelieve certain testimony.  Counsel are entitled to comment during closing argument on any contradictory evidence as the basis for the jury's disbelief of a witness’ story. Where the record includes evidence contradicting the witness’ statement, counsel may comment on the untruthfulness of that statement.  State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000).
2.  Reminding jury of their duty to make a decision.  It is permissible for a prosecutor to argue that “the buck stops here” or that jurors had become “judges” or had become the “they” as in “they ought to do something”.  These statements correctly inform the jury that for purposes of the trial they have become representatives of the community and it is proper for them to act as the voice and conscience of the community, so as to temper the harshness of the law with the common sense judgment of the community. State v. Scott, 314 N.C. 309, 333 S.E.2d 296 (1985).

GENERAL RULES OF PRACTICE FOR THE SUPERIOR AND DISTRICT COURTS


Rule 12. Courtroom decorum.

Except for some unusual reason connected with the business of the court, attorneys will not be sent for when their cases are called in their regular order.

Counsel are at all times to conduct themselves with dignity and propriety. All statements and communications to the court other than objections and exceptions shall be clearly and audibly made from a standing position behind the counsel table. Counsel shall not approach the bench except upon the permission or request of the court.

The examination of witnesses and jurors shall be conducted from a sitting position behind the counsel table except as otherwise permitted by the court  Counsel shall not approach the witness except for the purpose of presenting, inquiring about, or examining the witness with respect to an exhibit, document, or diagram.

Any directions or instructions to the court reporter are to be made in open court by the presiding judge only, and not by an attorney.

Business attire shall be appropriate dress for counsel while in the courtroom.

All personalities between counsel should be avoided. The personal history or peculiarities of counsel on the opposing side should not be alluded to. Colloquies between counsel should be avoided.

Adverse witnesses and suitors should be treated with fairness and due consideration. Abusive language or offensive personal references are prohibited.

The conduct of the lawyers before the court and with other lawyers should be characterized by candor and fairness. Counsel shall not knowingly misinterpret the contents of a paper, the testimony of a witness, the language or argument of opposite counsel or the language of a decision or other authority; nor shall he offer evidence which he knows to be inadmissible. In an argument addressed to the court, remarks or statements should not be interjected to influence the jury or spectators. 

Suggestions of counsel looking to the comfort or convenience of jurors should be made to the court out of the jury's hearing. Before, and during trial, a lawyer should attempt to avoid communicating with jurors, even as to matters foreign to the cause.

Counsel should yield gracefully to rulings of the court and avoid detrimental remarks both in court and out. He should at all times promote respect for the court.

GENERAL RULES OF PRACTICE FOR THE SUPERIOR AND DISTRICT COURTS

Rule 15. Electronic media and still photography coverage of public judicial proceedings.
(a) Definition.

The terms "electronic media coverage" and "electronic coverage" are used in the generic sense to include coverage by television, motion picture and still photography cameras, broadcast microphones and recorders.

(b) Coverage allowed.

Electronic media and still photography coverage of public judicial proceedings shall be allowed in the appellate and trial courts of this state, subject to the conditions below.

(1) The presiding justice or judge shall at all times have authority to prohibit or terminate electronic media and still photography coverage of public judicial proceedings, in the courtroom or the corridors immediately adjacent thereto.

(2) Coverage of the following types of judicial proceedings is expressly prohibited: adoption proceedings, juvenile proceedings, proceedings held before clerks of court, proceedings held before magistrates, probable cause proceedings, child custody proceedings, divorce proceedings, temporary and permanent alimony proceedings, proceedings for the hearing of motions to suppress evidence, proceedings involving trade secrets, and in camera proceedings.

(3) Coverage of the following categories of witnesses is expressly prohibited: police informants, minors, undercover agents, relocated witnesses, and victims and families of victims of sex crimes.

(4) Coverage of jurors is prohibited expressly at any stage of a judicial proceeding, including that portion of a proceeding during which a jury is selected. The trial judge shall inform all potential jurors at the beginning of the jury selection process of the restrictions of this particular provision which is designated (b) (4).

(c) Location of equipment and personnel.

(1) The location of equipment and personnel necessary for electronic media and still photographic coverage of trial proceedings shall be at a place either inside or outside the courtroom in such a manner that equipment and personnel are completely obscured from view from within the courtroom and not heard by anyone inside the courtroom.

(i) If located within the courtroom, this area must be set apart by a booth or other partitioning device constructed therein at the expense of the media. Such construction must be in harmony with the general architectural style and decor of the courtroom and must meet the approval of the Senior Resident Superior Court Judge and the governing body of the county or municipality that owns the facility.

(ii) If located outside the courtroom, any booth or other partitioning device must be built so that passage to and from the courtroom will not be obstructed. This arrangement must meet the approval of the Senior Resident Superior Court Judge and the governing body of the county or municipality that owns the facility.

(2) Appropriate openings to allow photographic coverage of the proceedings under these rules may be made in the booth or partitioning device, provided that no one in the courtroom will see or hear any photographic or audio equipment or the personnel operating such equipment. Those in the courtroom are not to know when or if any such equipment is in operation.

(3) The presiding judge may, however, exercise his or her discretion to permit the use of electronic media and still photography coverage without booths or other restrictions set out in Rule 15(c) (1) and (c) (2) if the use can be made without disruption of the proceedings and without distraction to the jurors and other participants. Such permission may be withdrawn at any time.

(4) Video tape recording equipment which is not a component part of a television camera shall be located in an area remote from the courtroom.

(5) Media personnel shall not exit or enter the booth area or courtroom once the proceedings are in session except during a court recess or adjournment.

(6) Electronic media equipment and still photography equipment shall not be taken into the courtroom or removed from the designated media area except at the following times:

(i) prior to the convening of proceedings;

(ii) during the luncheon recess;

(iii) during any court recess with the permission of the presiding justice or judge; and

(iv) after adjournment for the day of the proceedings.

(7) The Chief Justice of the Supreme Court, and the Chief Judge of the Court of Appeals, may waive the requirements of Rule 15(c) (1) and (2) with respect to judicial proceedings in the Supreme Court and in the Court of Appeals, respectively.


(d) Official representatives of the media.

(1) This Court hereby designates the North Carolina Association of Broadcasters, the Radio and Television News Directors Association of the Carolinas, and the North Carolina Press Association, as the official representatives of the news media. The governing boards of these associations shall designate one person to represent the television media, one person to represent the radio broadcasters, and one person to represent still photographers in each county in which electronic media and still photographic coverage is desired. The names of the persons so designated shall be forwarded to the Senior Resident Superior Court Judge, the Director of the Administrative Office of the Courts, and the county manager or other official responsible for administrative matters in the county or municipality in which coverage is desired. Thereafter these persons shall conduct all negotiations with the appropriate officials concerning the construction of the booths or partitioning devices referred to above. Such persons shall also be the only persons authorized to speak for the media to the presiding judge concerning the coverage of any judicial proceedings.

(2) It is the express intent and purpose of this rule to preclude judges and other officials from having to "negotiate" with various representatives of the news media. Since these rules require pooling of equipment and personnel, cooperation by the media is of the essence and the designation of three media representatives is expressly intended to prevent presiding judges from having to engage in discussion with others from the media.

(e) Equipment and personnel.

(1) Not more than two television cameras shall be permitted in any trial or appellate court proceedings.

(2) Not more than one still photographer, utilizing not more than two still cameras with not more than two lenses for each camera and related equipment for print purposes, shall be permitted in any proceeding in a trial or appellate court.

(3) Not more than one wired audio system for radio broadcast purposes shall be permitted in any proceeding in a trial or appellate court. Audio pickup for all media purposes shall be accomplished with existing audio systems present in the court facility. If no technically suitable audio system exists in the court facility, microphones and related wiring essential for media purposes may be installed and maintained at media expense. The microphones and wiring must be unobtrusive and shall be located in places designated in advance of any proceeding by the Senior Resident Superior Court Judge of the judicial district in which the court facility is located. Such modifications or additions must be approved by the governing body of the county or municipality which owns the facility. Provided, however, hand-held audio tape recorders may be used upon prior notification to, and with the approval of, the presiding judge; such approval may be withdrawn at any time.


(4) Any "pooling" arrangements among the media required by these limitations on equipment and personnel shall be the sole responsibility of the media without calling upon the presiding judge to mediate any dispute as to the appropriate media representative or equipment authorized to cover a particular proceeding. In the absence of advance media agreement on disputed equipment or personnel issues, the presiding judge shall exclude all contesting media personnel from a proceeding.

(5) In no event shall the number of personnel in the designated area exceed the number necessary to operate the designated equipment or which can comfortably be secluded in the restricted area.

(f) Sound and light criteria.

(1) Only television photographic and audio equipment which does not produce distracting sound or light shall be employed to cover judicial proceedings. No artificial lighting device of any kind shall be employed in connection with the television camera.

(2) Only still camera equipment which does not produce distracting sound or light shall be employed to cover judicial proceedings. No artificial lighting device of any kind shall be employed in connection with a still camera.

(g) Courtroom light sources.

With the concurrence of the Senior Resident Superior Court Judge of the judicial district in which a court facility is situated, modifications and additions may be made in light sources existing in the facility, provided such modifications or additions are installed and maintained without public expense and provided such modifications or additions are approved by the governing body of the county or municipality which owns the facility.

(h) Conferences of counsel.

To protect the attorney-client privilege and the right to counsel, there shall be no audio pickup or broadcast of conferences which occur in a court facility between attorneys and their clients, between co-counsel of a client, between adverse counsel, or between counsel and the presiding judge held at the bench.

(i) Impermissible use of media material.

None of the film, video tape, still photographs or audio reproductions developed during or by virtue of coverage of a judicial proceeding shall be admissible as evidence in the proceeding out of which it arose, any proceeding subsequent and collateral thereto, or upon any retrial or appeal of such proceedings.

HISTORY: Amended June 13, 1990.

Revised Rules of Professional Conduct (2003)

Rule 3.6 Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

(2) the information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

  (A) the identity, residence, occupation and family status of the accused;

  (B) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

  (C) the fact, time and place of arrest; and

   (D) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is reasonably necessary to mitigate the recent adverse publicity.


(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).


(e) The foregoing provisions of Rule 3.6 do not preclude a lawyer from replying to charges of misconduct publicly made against the lawyer or from participating in the proceedings of legislative, administrative, or other investigative bodies.


Comment

[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits, the result would be the practical nullification of the protective effect of the rules of forensic decorum and the exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination of information about events having legal consequences and about legal proceedings themselves. The public has a right to know about threats to its safety and measures aimed at assuring its security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation over questions of public policy.

[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental disability proceedings, and perhaps other types of litigation. Rule 3.4(c) requires compliance with such rules.

[3] The Rule sets forth a basic general prohibition against a lawyer's making statements that the lawyer knows or should know will have a substantial likelihood of materially prejudicing an adjudicative proceeding. Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is not involved in the proceeding is small, the rule applies only to lawyers who are, or who have been involved in the investigation or litigation of a case, and their associates.

[4] Paragraph (b) identifies specific matters about which a lawyer's statements would not ordinarily be considered to present a substantial likelihood of material prejudice, and should not in any event be considered prohibited by the general prohibition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a statement, but statements on other matters may be subject to paragraph (a).

[5] There are, on the other hand, certain subjects that are more likely than not to have a material prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other proceeding that could result in incarceration. These subjects relate to:


(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;

(3) the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.

[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments in these cases, but the likelihood of prejudice may be different depending on the type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible when they are made in response to statements made publicly by another party, another party's lawyer, or third persons, where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the lawyer's client. When prejudicial statements have been publicly made by others, responsive statements may have the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive statements should be limited to contain only such information as is necessary to mitigate undue prejudice created by the statements made by others.

[8] See  Rule 3.8(f) for additional duties of prosecutors in connection with extrajudicial statements about criminal proceedings.

History Note:  Statutory Authority G. 84-23
Adopted July 24, 1997; Amended March 1, 2003.

Rule 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:
*  *  *  *  *


  (f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

Comment

                                                                   *  *  *  *  *
[6] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing public condemnation of the accused. Although the announcement of an indictment, for example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the statements that a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).
                                                                    *  *  *  *  *


History Note:  Statutory Authority G. 84-23

Adopted July 24, 1997; Amended March 1, 2003.

PRINCIPLES OF PROFESSIONALISM 

FOR ATTORNEYS AND JUDGES

PREAMBLE

The following guidelines are hereby adopted for attorneys practicing within the 27B Judicial District or appearing in Court before the undersigned Judge.  These standards are not intended to supplant other rules; all attorneys are bound by the Code of Professional Responsibility and the Rules of Court.   Through the Chief Justice’s initiative on professionalism, attorneys are encouraged to aspire to a higher standard than is required by existing rules.  Consequently, attorneys who fail to comply with these guidelines may expect a gentle reminder from the presiding judge.  The gentleness of the reminder may be inversely proportional to the degree by which the attorney’s conduct falls short of these expectations.

I.   CIVILITY

Professionalism requires civility by attorneys toward one another in the courtroom and in every other professional encounter.  No matter how high the stakes or how hotly contested a matter might be, attorneys should be able to shake hands with opposing counsel at the beginning and end of each court appearance or other transaction.  Lawyers should seek to maintain a relationship of courtesy, cordiality and respect with opposing counsel, reserving the right to disagree without being disagreeable.

II.   COLLEGIALITY

Attorneys should remember at all times to treat their profession as a calling.  It is important that each attorney take pride in the profession and conduct himself or herself at all times in a manner that will enhance the profession in the eyes of the community.  Remember that your opposing counsel is an adversary, not an enemy.

III.  DILIGENCE

Professionalism requires an attorney to attend to his or her business in a diligent manner.  Files and clients should not go neglected and telephone calls should be returned in a timely manner.

IV.  CANDOR

Professionalism not only demands honesty on the part of an attorney but also requires candor in all communications with the Court, opposing counsel, and the client.  The protection of client confidence often will prevent disclosure of certain information but will never justify misrepresentation of facts or misleading comments.

V.  SEEK A MENTOR/ BE A MENTOR

Because the law is a seamless web, mastering the nuances of practice is usually a daunting task.  Experienced lawyers can be of great help to less seasoned practitioners, but all of us can benefit from consultation with others from time to time.

VI.  RESPECT

Professionalism means that each attorney will hold and show the utmost respect for the American court system, the presiding judge, opposing counsel, the client, court personnel and self.  Each time that you appear in court you should remember that you are not only addressing “Your Honor” but you are also addressing a matter of your honor.   As long as you remind yourself of this point, you will not be tempted to engage in personal attacks on opposing counsel, engage in talking objections, openly criticize rulings of the Court, or otherwise engage in conduct that would tend to bring the profession into disrepute.  Some examples of the manner in which this respect should be demonstrated include:

1. A lawyer should speak and write courteously and respectfully in all communications with the Court and opposing counsel.

2. Before scheduling depositions, hearing or motions, a lawyer should endeavor to contact opposing counsel and seek mutually acceptable settings.  Upon learning that a cancellation may become necessary or requested, opposing counsel should be promptly notified.

3. If a lawyer knows that the client is going to submit to a voluntary dismissal of a matter, the lawyer should promptly notify opposing counsel so as to avoid unnecessary trial preparation and expense.

4. A lawyer should make a diligent effort to identify clearly for opposing counsel or parties all changes made in documents circulated for review.

5. In the courtroom, counsel should:

a. Avoid interruption of opposing counsel except when necessary to voice an objection.

b. Always offer an exhibit or provide a copy in advance to opposing counsel before presenting the exhibit to a witness.

c. Make reasonable efforts to resolve discovery disputes prior to seeking intervention by the Court.

d. Act and speak respectfully to all court personnel.

e. Avoid visual or verbal displays of temper toward the Court, particularly upon an adverse ruling from the bench.

6. In the courtroom, a judge should:

a. Avoid visual or verbal displays of temper toward counsel.

b. Accommodate reasonable personal requests by lawyers.

c. Treat lawyers and litigants with courtesy, and, while maintaining control of proceedings, attempt to do so in a manner intended to avoid personal humiliation.

d. Conduct themselves at all times, in and outside court, in a way that recognizes and avoids the perceptions of favoritism that may arise from actions that are not clearly enunciated. 
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