PRACTICAL ASPECTS OF PRESIDING OVER A CAPITAL CASE

Presiding over a capital case presents the trial judge with unique challenges and opportunities.  No case is more difficult, yet none offers more opportunity for the judge to exercise the skills of the trade or carry out the sworn obligations of a judge’s oath.  The capital case, perhaps more than any other case, magnifies the significance of decisions made by the judge during the trial.  Probably more than any of us realize, the judicial decisions that we make every day matter greatly, to the litigants and others.  In a capital case, those decisions really matter.  

The capital case differs from other trials not only in its magnitude; the capital case is different by nature. 

 “The penalty of death differs from all other forms of criminal punishment, not in degree but in kind.  It is unique in its total irrevocability.  It is unique in its rejection of rehabilitation of the convict as a basic purpose of criminal justice, and it is unique, finally, in its absolute renunciation of all that is embodied in our concept of humanity.”  Justice Stewart, Furman v. Georgia, 408 U.S. 238, 306 (1972).

THE CONTEXT OF A CAPITAL TRIAL

In preparation for a capital trial, the trial judge first must understand and appreciate the context in which the trial will take place.  A number of points can be assumed:

· Everyone will be nervous.  Because so much is at stake, each of the lawyers will be on edge, worried about making mistakes.  With four lawyers, two on each side, at least will likely be trying a capital case for the first time.  Everyone expects you not only to know the rules but also to set the tone for the proceedings.  You must remain calm and keep everyone else on track.

· Appeals and MARs are inevitable.  If there is a conviction, there will be an appeal.  If the sentence is death, there will be interminable appeals.  Understand that your every word is subject to review and go forward with that in mind.  Be extremely conscious of the importance of making a record.  Bench conferences should be kept to a minimum and must be reconstructed on the record with the assent of counsel to each reconstruction.

· The trial will be long and tiring.  One of the challenges for the trial judge is to keep the trial on schedule and progressing at a steady pace without sacrificing the quality of work produced by the lawyers, parties and jurors.  During a lengthy trial, you should anticipate scheduling problems, family concerns and various conflicts that will arise.  While it is important to be prompt and maintain a consistent schedule, you should also recognize the importance of being sensitive to the personal needs of your jurors, the parties and their attorneys.  You may have to choose between canceling a day or half day of court or losing a juror due to such a conflict.  It may also become necessary to recess early or take extended breaks occasionally, simply to avoid undue fatigue.  Recognize that stress will take its toll on everyone during the course of a long hard trial.

· Remember that due process must be woven into the very fabric of the trial.   All of us know the importance of procedural due process, that is, the right to notice and a fair hearing.  Due process also involves another aspect, called procedural justice.  Unlike distributive justice, which is concerned with the outcome of a case, procedural justice refers to a process in which the litigant perceives that he had a chance to tell his side of the story and that someone listened to him.  Studies on this issue have led to a conclusion that “Citizens who view legal authority as legitimate are generally more likely to comply with the law.”  See, e.g., Tyler, Why People Obey the Law (New Haven:  Yale University Press, 1990); Jonathan D. Casper, Tom Tyler and Bonnie Fisher, “Procedural Justice in Felony Cases,” 22 Law and Society Review 483 (1988).  Under this theory, a case will be easier to manage if a defendant perceives that he or she is getting a fair shake.

· As noted above, the lawyers, parties and witnesses are looking to you to set the tone of the trial.  Part of your job is to put everyone at ease to an appropriate degree.  The task before us is difficult, to be sure, but does not need to be an overwhelming one.  It is important to the State and to the Defendant that the judge in these cases are made by fair minded and conscientious people.  Once the jurors are selected, the parties have accepted them and expressed confidence that they satisfy these criteria.  Your words and actions in the presence of the jury need to reflect this confidence.

SETTING THE TONE

One of the best ways to set the tone for a major trial is by setting parameters for the lawyers in advance of the trial.  Lawyers know that each judge has particular nuances and certain “hot buttons.”  They want to know your expectations and generally welcome any information that makes the trial more predictable.  You can save yourself (and the lawyers) much anguish by communicating in advance any special rules that you expect to be followed or any pet peeves that lawyers should avoid.

For example, your “toolbox” for a capital case might include handouts for the lawyers on any stage of the trial that you anticipate likely to present problems, such as jury selection or closing arguments.  Even if the lawyers disagree with your rulings, it would be a foolish lawyer indeed that would continue to violate policies that have been furnished in writing in advance of the trial. 
FILLING YOUR TOOLBOX FOR A CAPITAL TRIAL

As you prepare for a capital case, it is useful to create management checklists for recurring issues likely to arise during the trial.  A capital case likely will involve some unique yet some fairly predictable issues.  For example, it is far more likely that a capital trial will pose particular problems during jury selection, especially with the death qualification of jurors and potential Batson challenges, as well as potential abuses during closing arguments.  Your preparation for a capital case should include creation and compilation of checklists, notes and form orders for dealing with these and other areas.  By taking time to create these checklists, you will force yourself to become familiar with the principles necessary to rule on many of the points that will arise during the trial.  Anticipating likely problems will enable you to minimize the potential for error and articulate early in the process to the lawyers what your expectations are for their conduct.  A word of caution, however, with respect to the use of checklists and form orders:  Do not fall into any set pattern in ruling on objections or motions during the trial or pre-trial proceedings.  Many decisions must be made “subject to the continuing discretion of the court.”  See, e.g., State v. Brogden, 334 N.C. 39, 430 S.E.2d 905 (1993)  (a blanket denial of Defendant’s request for opportunity to rehabilitate jurors on death qualification point was an abuse of discretion; judge is required to exercise discretion in determining whether or not to allow rehabilitation).  

A sample toolbox is attached to this manuscript and includes the following:
1. Farb, Capital Case Handbook

2. Handout for attorneys:  guidelines for jury selection questions

3. Judge’s cheat sheet:  form of questions for death qualification of jurors

4. Judge’s cheat sheet:  procedure for determining Batson issues

5. Handout for attorneys:  notice of intent to exercise peremptory challenge, opportunity for Batson objection

6. Sample Batson order

7. Juror Responsibilities Handout, Contact Info

8. Preliminary jury instructions

9. Sample order on Motion to Suppress

10. Sample order on media coverage (2)

11. Checklist for entering any orders restricting public comment

12. Checklist for ordering physical restraints on Defendant

13. Checklist for removing disruptive Defendant from courtroom

14. Sample order for removal of disruptive Defendant
15. Sample order for placing restraints on Defendant

16. Handout for attorneys:  guidelines for closing arguments

17. Selections from North Carolina Rules of Practice

18. Selections from the Revised Rules of Professional Responsibility

19. Principles of Professionalism for Attorneys and Judges

Samples of each of these forms are provided with this manuscript, but do not underestimate the importance of creating your own forms.  By doing so, you will gain a much better appreciation for particular nuances involved in each stage of the trial.  You will also factor your particular management style into the creation of your forms.

SPECIAL ISSUES COMMON IN THE CAPITAL TRIAL

MEDIA COVERAGE OF THE CAPITAL CASE

In dealing with media coverage, there are certain fundamental points that must be remembered.  The United States and North Carolina Constitutions guarantee that criminal trials shall be open to the public.  

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, . . .” U.S. Constitution, amend. VI.

“All courts shall be open; every person for an injury done him in his lands, goods, person, or reputation shall have remedy by due course of law; and right and justice shall be administered without favor, denial, or delay.”  N. C. Constitution, Art.I, sec. 18.

The constitutional right to an open trial may be asserted by the criminal defendant, a member of the general public, or the news media. In Richmond Newspapers v. Virginia, 448 U.S. 555 (1980), the Supreme Court firmly established for the first time that the press and general public have a constitutional right of access to criminal trials. In a third re-trial for murder, the Defendant asked the judge to clear the courtroom during the trial, to which the State consented.  The judge entered an order closing the trial to the public and the press, an order that the U.S. Supreme Court held to be in violation of the First and Fourteenth Amendments.

 “[A]lthough the Sixth Amendment guarantees the accused a right to a public trial, it does not give a right to a private trial. Despite the fact that this was the fourth trial of the accused, the trial judge made no findings to support closure; no inquiry was made as to whether alternative solutions would have met the need to ensure fairness; there was no recognition of any right under the Constitution for the public or press to attend the trial… There was no suggestion that any problems with witnesses could not have been dealt with by their exclusion from the courtroom or their sequestration during the trial…  Nor is there anything to indicate that sequestration of the jurors would not have guarded against their being subjected to any improper information… All of the alternatives admittedly present difficulties for trial courts, but none of the factors relied on here was beyond the realm of the manageable… Absent an overriding interest articulated in findings, the trial of a criminal case must be open to the public.” 448 U.S. at 580-81 (emphasis added).

Any restriction of the right of access to court proceedings must be narrowly tailored to serve a compelling interest.  In Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982), a newspaper challenged the application of a Massachusetts statute requiring mandatory exclusion of the public from rape trials involving minor victims.  The Supreme Court held that the statute, as applied in this case, violated the First Amendment, ruling that (a) The right of access to criminal trials in particular is properly afforded protection by the First Amendment and (b) The right of access to criminal trials is not absolute, but the circumstances under which the press and public can be barred are limited. The State must show that denial of such right is necessitated by a compelling governmental interest and is narrowly tailored to serve that interest.  Because the Massachusetts statute was not narrowly tailored, it was found in violation of the First Amendment.  The Court indicated that these determinations should be left to the judge to rule on a case by case basis.  

N.C.G.S. 15A-166 provides that a trial judge may exclude “bystanders” from the courtroom during the testimony of the prosecuting witness in the trial of cases of rape, sex offense or attempts thereof.  Before closing court pursuant to this statute, the trial court must determine that the party seeking closure has advanced an overriding interest that is likely to be prejudiced, order closure no broader than necessary to protect that interest, consider reasonable alternatives to closing the courtroom, and make findings adequate to support the closure.  State v. Jenkins, 115 N.C. App. 520, 445 S.E.2d 622 (1994).

A trial judge has authority to impose reasonable restrictions on public access in order to establish order in the courtroom, to maintain dignity, order, and decorum, and insure a fair trial.  The North Carolina Supreme Court has approved the action of a trial judge in allowing a notice to be placed on the courtroom door reading "do not enter courtroom unless you have business in here. All persons entering or opening courtroom doors will be searched for weapons."  State v. Lemons, 348 N.C. 335 (1998).  The court stated:

“[A] trial judge may in the interest of the fair administration of justice, impose reasonable limitations on access to a trial… The right to a public trial has always been recognized as subject to the inherent power of trial courts to administer the activities of the courtroom; suitably within the trial court's discretion is the power to monitor admittance to the courtroom, as the circumstances require, in order to prevent overcrowding, to accommodate limited seating capacity, to maintain sanitary or health conditions, and generally to preserve order and decorum in the courtroom…  348 N.C. at 350.

The constitutional rights to an open trial prohibit the exclusion of the public from a suppression hearing, but not from an in camera hearing under the Rape Shield Statute.

Waller v. Georgia, 467 U.S. 39 (1984); State v. McNeil, 99 N.C. App. 235, 393 S.E.2d 123 (1990).  Note that Rule 412 requires an in camera hearing to determine the relevancy of evidence of sexual behavior of a complaining witness and that the record of this hearing is open to inspection only by parties, the complainant, their attorneys and the court and its agents, and shall be used only as necessary for appellate review.

Applying these principles, a judge must exercise extreme caution in placing any restriction upon the openness of any proceedings in the capital case.  If you determine that restrictions are necessary, they should be entered only upon detailed findings that articulate the compelling interest that calls for the restrictions, weigh the possible alternatives to the restrictions, and determine the necessity of the restrictions chosen in order to accomplish a purpose properly within the authority of the trial judge.

CAMERAS IN THE COURTROOM

In 1990, the North Carolina Supreme Court articulated a new public policy in this state with the adoption of Rule 15 of the General Rules of Practice, providing that “[e]lectronic media and still photography coverage of public judicial proceedings shall be allowed in the appellate and trial courts of this state…”  Pursuant to Rule 15, the trial judge retains authority to prohibit or terminate use of cameras in the courtroom and corridors immediately adjacent thereto, a power left to the discretion of the presiding judge.  If the judge decides to allow cameras in the courtroom, there are a number of restrictions imposed:

· Coverage of certain types of proceedings, including suppression hearings, is expressly prohibited.   

· Coverage of certain categories of witnesses is expressly prohibited:  police informants, minors, undercover agents, relocated witnesses, and victims and families of victims of sex crimes.  

· Coverage of jurors at any stage of the proceeding, including jury selection, is expressly prohibited.  

· The rule requires the trial judge to inform all potential jurors at the beginning of jury selection of the prohibition against coverage of jurors.  

While the rule sets forth several requirements that may be relaxed by an order of the presiding judge or with the concurrence of the Senior Resident where the facility is located, there are a number of requirements that seem to be absolute:

· Any booth or partitioning device for the cameras must be built so that passage to and from the courtroom will not be obstructed.

· Cameras may be permitted without booths or other partitioning device only if the use can be made without disruption of the proceedings and without distraction to the jurors and other participants.

· Cameras and other media equipment cannot be brought into or removed from the courtroom while the proceedings are in progress.

· No more than two TV cameras shall be permitted in any trial; no more than one still photographer with no more than two cameras with no more than two lenses per camera shall be permitted; no more than one wired audio system for radio broadcast shall be permitted, subject to the authority of the presiding judge to allow hand-held audio tape recorders.

· Pooling arrangements, if necessary are the responsibility of the media; if they cannot agree, the presiding judge must exclude all contesting media personnel from the proceeding.

· No artificial lighting device of any kind shall be employed in connection with the use of a television or still camera.  Only equipment which does not produce distracting sound or light may be used.

· There shall be no audio pickup or broadcast of any conferences between attorney and client, any conference between counsel (co-counsel or adverse counsel), or any conference occurring at the bench.

· None of the video, audio or still photographs taken during a trial shall be admissible as evidence in the case, any subsequent collateral proceeding, or upon any retrial or appeal of the case.  

If you decide to allow cameras in the courtroom during a trial, make sure that your order makes sufficient findings to address each of the considerations listed above.  I suggest also that your order specifically provide that, pursuant to the authority granted by Rule 15, you may choose to terminate the coverage at any time in the exercise of discretion.  Attached to his manuscript are two suggested orders concerning media coverage, one order allowing only still photography during the trial, and a second order allowing both video and still photography.  

COURT TV

On rare occasions, your trial may attract such national attention so as to merit coverage by Court TV.  Unlike virtually all other media coverage, Court TV provides “gavel to gavel” coverage of a trial, which means that the broadcast will every word that is uttered during the trial.  This situation simply emphasizes a rule that is good advice for every capital trial:  BE CAREFUL IN WHAT YOU SAY!  Regardless of public interest or media attention, you are not on stage; a serious trial is no time to seek the limelight.  Conduct the trial in the same manner as if there were no media coverage.  If you are tempted to comment on any aspect of the case, consider (a) how your comments will be viewed by the appellate court and (b) that your words may place you before the Judicial Standards Commission:

(a)
The trial judge may not comment upon the verdict of a jury in open court in the presence or hearing of any member of the jury panel.  N.C. Gen. Stat. 15A-1239.  

(b) 
A judge should abstain from public comment about the merits of a pending proceeding in any state or federal court dealing with a case or controversy arising in North Carolina or addressing North Carolina law and should encourage similar abstention on the part of court personnel subject to his direction and control.  Canon 3, Code of Judicial Conduct.

“GAG” AND OTHER ORDERS SEEKING TO RESTRICT PUBLICITY

The United States Supreme Court has held that issuance of a “gag” order as a prior restraint upon publication of accounts of confessions or admissions made by an accused in a widely reported murder case was an unlawful encroachment upon freedom of the press in a case in which there was no finding that alternatives to the prior restraint would not sufficiently serve the intended purpose, noting that a heavy burden is imposed as a condition to obtaining a prior restraint.  Nebraska Press Association v. Stuart, 427 U.S. 539 (1976).  

Statutory law in North Carolina law also prohibits issuance of gag orders.  N.C. Gen. Stat. 7A-276.1 provides:

“No court shall make or issue any rule or order banning, prohibiting, or restricting the publication or broadcast of any report concerning any of the following: any evidence, testimony, argument, ruling, verdict, decision, judgment, or other matter occurring in open court in any hearing, trial, or other proceeding, civil or criminal; and no court shall issue any rule or order sealing, prohibiting, restricting the publication or broadcast of the contents of any public record as defined by any statute of this State, which is required to be open to public inspection under any valid statute, regulation, or rule of common law. If any rule or order is made or issued by any court in violation of the provisions of this statute, it shall be null and void and of no effect, and no person shall be punished for contempt for the violation of any such void rule or order.”  

Notwithstanding this provision, a trial court may shield portions of court proceedings and records from public view, subject to statutory and constitutional limitations.  Virmani v.Presbyterian Health Services Corp., 127 N.C. App. 629, 493 S.E.2d 310 (1997).

A judge may impose sanctions of criminal contempt for the willful publication of a report of court proceedings that is grossly inaccurate and that presents a clear and present danger of imminent and serious threat to the administration of justice, made with knowledge that it was false or with reckless disregard of whether it was false. However, no person may be punished for publishing a truthful report of court proceedings. N.C. G.S. 5A-11(a) (5).

Although unable to issue gag orders, a judge does have authority to regulate public comment of the attorneys involved in the case, consistent with the Rules of Professional Responsibility.  See, e.g., RPR 3.6 and 3.8, copies of which are included with this manuscript.  In general, attorneys are prohibited from making any public comment that will have a substantial likelihood of materially prejudicing the proceeding.  According to the Comment, examples of prohibited comments would include comments as to:

(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;
(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;
(3) the performance or results of any examination or test or the refusal 
or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;
(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or
6) the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.
DEALING WITH DISRUPTIVE DEFENDANTS
Dealing with a disruptive defendant presents a peculiar dilemma for the judge presiding in a capital case.  The most severe measures include use of physical restraints or removal of the defendant from the courtroom during the trial, both of which pose significant due process concerns.  In choosing either of these options, the trial judge must operate within the context of a capital defendant’s non-waivable right to be present at every stage of his trial as well as the possibility of prejudicial effect arising from use of visible restraints on the defendant in the presence of the jury.  Either of these measures should be avoided if at all possible. Of course, the judge also must be mindful of the safety of the jurors, witnesses and court personnel during the trial.  

USE OF PHYSICAL RESTRAINTS

 Generally, absent extraordinary circumstances, a criminal defendant is entitled to appear at trial free from all visible bonds and shackles.  Compelling a defendant to stand trial while shackled is inherently prejudicial so as to be justified only by showing of necessity.  State v. Tolley, 290 N.C. 349, 226 S.E.2d 353 (1976).  

Under N.C.G.S. 15A-1031, a trial judge may order physical restraints upon a defendant or witness when the judge finds the restraint to be reasonably necessary to 

(1) maintain order, (2) prevent the defendant’s escape, or (3) provide for the safety of persons.  As a prerequisite to any order for the restraint of a defendant or witness, the judge must:

1. Make an entry in the record of the reasons for the action.  This must be done outside the presence of the jury and in the presence of the person (and his counsel, if any) subjected to the restraint.

2. Provide an opportunity to object; and

3. Instruct the jurors that the restraint is not to be considered in weighing evidence or determining guilt, unless there is objection to the instruction.  

If the stated reasons for restraint are controverted, the judge must conduct a hearing and make findings of fact.  The factors to be considered in making such a decision include: 
1.
the seriousness of the charge(s) against defendant;
2.
defendant's temperament, character, age, physical attributes, past record; 
3.
past escapes or attempted escapes, evidence of present plan to escape; 
4.
threats to harm others or create a disturbance; 
5.
self-destructive tendencies;
6.
the risk of mob violence or attempted revenge by others;
7.
the possibility of rescue by other offenders still at large; 
8.
the size and mood of the audience;
9.
the nature and physical security of the courtroom; and 
10.
the adequacy and availability of other remedies.
QUERY:  What if the restraints are not apparent to the jury?  Do these requirements still apply?  See State v. Simpson, 153 N.C. App. 807, 571 S.E.2d 274 (2002).

PRACTICE POINTER:
Consider the range of options available:  leg shackles, leg locks (under clothing); impose the least restrictive option necessary to address the area of concern.  Factors that the court may consider in determining whether the need for physical restraints exists include the defendant's temperament and character, his or her age and physical attributes, his or her past record, his or her past escapes or attempted escapes, evidence of a present plan to escape, and threats to harm others or to cause a disturbance. Sheriffs' departments usually have unobtrusive physical restraints such as ankle weights or knee-locking mechanisms available for use on appropriate defendants, so as to impede flight without being visible to the jury. State v. Atkins, 349 N.C. 62 (1998) (approving trial court's decision to have a cloth draped over defendant's counsel table to completely conceal the defendant's leg restraints from view by the jurors, and to have defendant enter the courtroom before the jurors and leave the courtroom after the jurors so they would not view his leg irons).
Consider alternatives to physical restraint, e.g., (a) in absence of jury, revoke defendant's bond and take him or her into custody (condition of pretrial release that defendant "at all time render himself [of herself] amenable to the orders" of the court); (b) out of jury's presence, inform defendant of conduct expected of him or her; (c) order short recess for cooling off; (d) if violent disruption seems threatened, search spectators and increase number of deputies; (e) cite defendant for direct criminal contempt.  

Use an appropriate tone and manner in addressing the defendant.  At all times, treat the defendant with respect while speaking in a firm and matter of fact manner.  Lectures will rarely be helpful; the value of warnings or other recitations may be for record purposes rather than trying to influence conduct. 

REMOVAL OF DISRUPTIVE DEFENDANT

Article I, section 23 of the North Carolina Constitution guarantees an accused the right to be present in person at every stage of his or her trial.  State v. Payne, 320 N.C. 138, 357 S.E.2d 612 (1987).  For a non-capital defendant, the right is personal and waivable expressly or by the defendant's failure to assert it. State v. Braswell, 312 N.C. 553, 324 S.E.2d 241 (1985).   Because a defendant's constitutional right to be present at every stage of his capital trial is non-waivable, it is the judge's duty to insure defendant's presence. State v. Huff, 325 N.C. 1, 381 S.E.2d 635 (1989).  Hence, in capital trials, a literal reading of these provisions would point to restraint as the only practical alternative. 
The standard of review in cases of removal of a capital defendant from the courtroom requires reversal except upon a finding of harmless error, as articulated in State v. Huff, 325 N.C. 1, 33, 381 S.E.2d 635, 653 (1989): as “the rigorous standard prescribed for review of violations of defendant's right to be present at trial under the federal Constitution… We will order a new trial unless the State proves, and we find, that the error was harmless beyond a reasonable doubt.  An error is harmless if ‘beyond a reasonable doubt . . . [it] did not contribute to the verdict obtained.’ (quoting Chapman v. California, 386 U.S. 18 (1967)).   

PRACTICE POINTER:  
If you conclude it is necessary to remove a capital defendant, understand that you have committed error; the only way you can be affirmed on appeal is if the Attorney General can convince the appellate court that your error was “harmless.”

Notwithstanding this principle, there are reported cases in North Carolina in which a defendant was excluded from his or her capital trial without reversal.   State v. Cunningham, 344 N.C. 341; 474 S.E.2d 772 (1996); State v. Huff, 325 N.C. 1, 32, 381 S.E.2d 635, 653 (1989).  Query whether it is possible for a defendant to forfeit the non-waivable right to be present throughout the proceeding through repeated acts of disruptive behavior?    The distinction between waiver and forfeiture was recited by the North Carolina Court of Appeals in State v. Montgomery, 138 N.C. App. 521, 530 S.E.2d 66 (2000), a case in which a defendant forfeited his right to counsel through repeated acts of delay and disruption:
"[A]n accused may lose his constitutional right to be represented by counsel of his choice when he perverts that right to a weapon for the purpose of obstructing and delaying his trial."  Although the loss of counsel due to defendant's own actions is often referred to as a waiver of the right to counsel, a better term to describe this situation is forfeiture. "Unlike waiver, which requires a knowing and intentional relinquishment of a known right, forfeiture results in the loss of a right regardless of the defendant's knowledge thereof and irrespective of whether the defendant intended to relinquish the right." United States v. Goldberg, 67 F.3d 1092, 1100 (3d. Cir. 1995).  A forfeiture results when "the state's interest in maintaining an orderly trial schedule and the defendant's negligence, indifference, or possibly purposeful delaying tactic, combine[] to justify a forfeiture of defendant's right to counsel. . ." La Fave, Israel, & King  Criminal Procedure, § 11.3(c) at 548 (1999). "[A] defendant who misbehaves in the courtroom may forfeit his constitutional right to be present at trial," and "a defendant who is abusive toward his attorney may forfeit his right to counsel."  United States v. McLeod, 53 F.3d 322, 325 (11th Cir. 1995)  

If, as a last resort, the trial judge determines that removal of a disruptive defendant must be ordered in a capital case, there are specific requirements that must be followed strictly.

REQUISITES FOR ENTERING AN ORDER REMOVING A DEFENDANT FROM THE COURTROOM.  

Under G.S. 15A-1032, a judge may order defendant removed from trial if defendant continues to act so disruptively that trial cannot proceed in an orderly manner.  State v. Callahan, 93 N.C. App. 579 (1989).
1.  
Judge must first warn defendant.
2.  
Warning and order for removal must be issued out of the presence of the jury when practicable.
3.  
If removal is ordered, judge must

a.
enter reasons for action in record, and 

b.
instruct jurors that the removal is not to be considered in weighing evidence regarding guilt or innocence.  
4. A defendant removed from the courtroom must be given 

a. the opportunity of learning of the trial proceedings through counsel at reasonable intervals as directed by the court and 

b. the opportunity to return to the courtroom during the trial upon assurance of his good behavior. 

Remember the dilemma posed by the capital trial.  The defendant’s right to be physically present at all stages of the trial is described as a non-waivable constitutional right, yet public policy indicates that removal is preferable to gagging or shackling the disruptive defendant. See ABA Standards Relating to the Function of the Trial Judge section 6-3.8, Official Commentary to G.S. 15A-1032. See also Illinois v. Allen, 397 U.S. 337 (1970) ("Not only is it possible that the sight of shackles and gags might have a significant effect on the jury's feelings about the defendant, but the use of this technique is itself something of an affront to the very dignity and decorum of judicial proceedings that the judge is seeking to uphold.").

Attached to this manuscript are excerpts from some of the North Carolina appellate cases involving removal of capital defendants from the courtroom.  These cases should be read in detail before considering this measure in a capital trial. 

DEFENDANT’S RIGHT TO SELF REPRESENTATION.
See CCL, Chapter 3 and  North Carolina Trial Judges' Bench Book for Superior Court (Third Ed. 1999) Chapter 6.

A defendant has a constitutional right to represent himself or herself at trial upon a knowing and intelligent waiver of the right to counsel.  Faretta v. California, 422 U.S. 806 (1975).  This issue often is encountered after a defendant has expressed dissatisfaction with appointed counsel.  It is important, therefore, that the trial judge address the issue with the same formality as an original counsel determination, following strictly the provisions of G.S. 15A-1242, but being mindful also of G.S.15A-603, which sets out the requirements for determining a waiver of counsel. 

A defendant has the right to represent himself or herself only if he clearly and unequivocally states a desire to do so.  State v. Williams, 334 N.C. 440, 434 S.E.2d 588 (1993).  In making this determination, the judge must insure that the defendant is "made aware of the dangers and disadvantages of self-representation" so that the record will establish that "he knows what he is doing and his choice is made with eyes open." Faretta v. California, 422 U.S. 806 (1975).  Although it is not required, the “better practice” is to warn the pro se defendant of the privilege against self incrimination.  State v. Poindexter, 69 N.C. App. 691, 318 S.E.2d 329 (1984). 

When ruling upon a defendant’s request for discharge of counsel, a judge is not required to inform the defendant of his right to self-representation, though to do so is the “better practice.”  State v. Hutchins, 303 N.C. 321, 279 S.E.2d 788 (1981). 

An indigent defendant has only two choices:  (1) to be represented by counsel 
or (2) to represent himself or herself, pursuant to a valid waiver of the right to counsel.  
There is no right to act as "lead counsel,” assist in the representation, or represent himself 
or herself and at the same time accept the services of court appointed counsel.  State v. Thomas, 331 N.C. 671, 417 S.E.2d 473 (1992); State v. Brown, 67 N.C. App. 223, 313 S.E.2d 183 (1984).  
JUDGE'S INQUIRY FOR SELF REPRESENTATION

Upon a defendant’s assertion of the right to self representation, the judge's inquiry and findings of record must be thorough enough to satisfy the judge that the defendant: 

(1) has been clearly advised of right to the assistance of counsel; 

(2) understands and appreciates the consequences of this decision; and 
(3) comprehends the nature of the charges and proceedings and range of permissible punishments. G.S. 15A-1242; State v. Thomas, 331 N.C. 671, 417 S.E.2d 473 (1992). 
PRACTICE POINTER:
Factors to consider in making a record:  The judge shall consider the defendant's age, education, familiarity with the English language, mental condition, and complexity of the crime charged. G.S. 7A-457(a).  If the defendant's responses support a decision to represent himself or herself, the record should, at a minimum, reflect a colloquy. State v. Callahan, 83 N.C. App. 323 (1986).  It is recommended that you make findings of fact and conclusions of law concerning the defendant’s competence to decide to represent himself or herself and the voluntariness and intelligence of that decision.  See attached form, “Inquiry of a Defendant Seeking to Assert the Right to Self Representation.” 

Personal questioning is required. A judge must question the defendant personally in compliance with G.S. 15A-1242 rather than rely on the defendant's reading of a written waiver of counsel form. State v. Wells, 78 N.C. App. 769, 338 S.E.2d 573 (1986).
FORFEITURE OF THE RIGHT TO COUNSEL AND FORFEITURE OF THE RIGHT TO SELF REPRESENTATION.  
See North Carolina Trial Judges' Bench Book for Superior Court (Third Ed. 1999) Chapter 21, Maintaining Order in the Courtroom 
An accused may lose his or her constitutional right to be represented by counsel when he or she perverts that right to a weapon for the purpose of obstructing and delaying his trial.   State v. Montgomery, 138 N.C. App. 521, 530 S.E.2d 66 (2000).  A forfeiture of the right to counsel may occur when a defendant engages in misconduct amounting to negligent or purposeful delay, or is abusive toward his attorney.  138 N.C. App at 524-25.  Note that the conduct displayed in Montgomery resulted in a forfeiture of the defendant’s right to counsel as distinguished from a waiver of that right:  "[u]nlike waiver, which requires a knowing and intentional relinquishment of a known right, forfeiture results in the loss of a right regardless of the defendant's knowledge thereof and irrespective of whether the defendant intended to relinquish the right." United States v. Goldberg, 67 F.3d 1092, 1100 (3d Cir. 1995).  

In a similar vein, the right of self-representation is not a license to abuse the dignity of the courtroom." California v. Faretta, 422 U.S. 806 (1975). "[T]he trial judge may terminate self-representation by a defendant who deliberately engages in serious and obstructionist misconduct. Illinois v. Allen, 397 U.S. 337 (1970).  

The trial court may, even over objection by the accused, appoint standby counsel to aid the accused or to represent the accused if termination of the defendant's self-representation is necessary. United States v. Dougherty, 473 F.2d 1113 (D.C. Cir. 1972).  ABA Standards for Criminal Justice, "Special Functions of the Trial Judge" section 6-3.9 suggests that the judge, after appropriate warnings, should revoke permission for defendant to proceed pro se and require representation by counsel, or at least appoint standby counsel. 

CONCLUSION

Presiding over a capital case often presents a daunting challenge, but certainly is an important duty.  The stress and tedium associated with this duty will be lessened considerably by the creation and use of guidelines, checklists and form orders.  It is important for the judge to set an appropriate tone for the proceedings and manage the trial in a proactive manner.  Adequate preparation, and articulation of expectations to the lawyers in advance are key to successful management of the trial.  

TEN COMMANDMENTS FOR

DEALING WITH DISRUPTIVE DEFENDANTS

1. Treat the defendant with dignity at all times.
2. Remain calm:  your mood will set the tone for the proceedings

3. Use reason rather than lecture in addressing the defendant.

4. Demonstrate that your concern is fairness, not outcome.

5. Exert your authority gently but firmly—everyone knows that you are in charge; you do not need to prove it.
6. Remember that everyone involved in the trial is a human being, including yourself.

7. Make no comment during the trial that you would not like to see published in the newspaper or advance sheets, broadcast on TV, or reviewed by the Judicial Standards Commission.

8. Be patient.

9. Be patient.

10. Be patient.
CASE SUMMARIES 

DISRUPTIVE DEFENDANTS

State v. Cunningham, 344 N.C. 341; 474 S.E.2d 772 (1996):
Further, because the defendant was disrupting the proceedings, the trial court properly warned him to behave appropriately,  or he would have to leave. When the defendant continued to disrupt the proceedings, the court properly excused him from the room. In fact, at one point, the defendant himself requested that he be allowed to leave the courtroom during the proceedings. The trial court's warnings were appropriate and not prejudicial. We further note that most of the trial court's warnings took place outside of the presence of the jury.
 

The defendant further argues that by failing to grant his request and by excusing him from the courtroom, the trial court denied him his right to confront witnesses.  The privilege of personally confronting witnesses may be lost by consent or misconduct. Snyder v. Massachusetts, 291 U.S. 97, 106 (1934).  The defendant waived his right by refusing to call witnesses and by repeatedly disrupting the court proceedings with unfounded complaints of illness.
 

We also conclude that the trial court did not treat the defendant in a disparaging manner. The court merely instructed the defendant that his motions to continue were denied and asked him to resume with the trial. When the defendant continued to argue with the court, the court removed the jury, heard the defendant, and instructed him that the court had ruled on his motion and that the defendant must follow ordinary court procedure and etiquette, or he would be removed from the room. The trial court did not remove the defendant until, after repeated warnings, he insisted on disrupting the proceedings.
This assignment of error is overruled.
 

In his next assignment of error, the defendant contends his constitutional right to be present at every stage of the trial was violated when the trial was conducted during his absence, even though the absence was because of his disruptive behavior and on one occasion was voluntary. We held in State v. Huff, 325 N.C. 1, 32, 381 S.E.2d 635, 653 (1989) sentence vacated on other grounds, 497 U.S. 1021 (1990) that when a defendant in a capital case is removed from the courtroom for disruptive behavior, his constitutional right to be present at every stage of the trial is violated if the trial is continued in his absence. We held that in such a case, a harmless error analysis must be made. The error must be harmless beyond a reasonable doubt to avoid a new trial.
 

In this case, the defendant was absent for short periods of time. During his absences, he was in his cell and was able to observe all the court proceedings through an audio-video hookup. When he returned, he was allowed to object to anything that occurred during his absence. His exclusion from the courtroom was harmless beyond a reasonable doubt.


State v. Huff, 325 N.C. 1, 32, 381 S.E.2d 635, 653 (1989):

Accordingly, we hold that the proper standard of reversal in reviewing violations under article I, section 23, of defendant's right to be present at all stages of his capital trial is the rigorous standard prescribed for review of violations of defendant's right to be present at trial under the federal Constitution. See N.C. G. S. 15A-1443(b) (1988).  We will order a new trial unless the State proves, and we find, that the error was harmless beyond a reasonable doubt.  An error is harmless if "beyond a reasonable doubt . . . [it] did not  contribute to the verdict obtained." Chapman v. California, 386 U.S. 18 (1967). 

For a good example of a case in which the trial judge  followed the requirements of the statute for removal of a disruptive defendant, see State v. Callahan, 93 N.C. App. 579; 378 S.E.2d 812 (1989) (trial court did not err in removing disruptive defendant from courtroom where defendant was warned out of jury's presence that he would be removed if he continued his disruptive behavior, and was informed that he could return to the courtroom upon his assurance of good behavior and that if he chose not to return he would have an opportunity to confer with counsel.  
For another case on shackling and removal, see State v. Thomas, 350 N.C. 315, 514 S.E.2d 486 (1999)

� For an excellent review of the legal and practical issues involved in dealing with media publicity in a high profile case, please refer to “Media and the Courts; Trial of the High Profile Case; The Capital Case in America,” by the Honorable Cynthia Stevens Kent. Forthcoming in Capital Cases Handbook, NJC.
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