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I. North Carolina Appellate Cases

(1)
Court Clarifies How It Will Review Trial Judge’s Decision Not To Submit Mitigating Circumstance G.S. 15A-2000(f)(1) (No Significant History of Prior Criminal Activity) and Upholds Judge’s Decision Not to Submit Circumstance

(2)
Court Rules That Trial Judge Did Not Err in Not Submitting Mitigating Circumstances G.S. 15A-2000(f)(7) (Defendant’s Age When Murder Committed)
State v. Hurst, ___ N.C. ___, ___ S.E.2d ___ (27 January 2006). The defendant was convicted of first-degree murder and sentenced to death. (1) The trial judge declined to submit mitigating circumstance G.S. 15A-2000(f)(1) (no significant history of prior criminal activity). The defendant had asked the trial judge not to submit the circumstance, but then argued on appeal that the judge erred in not submitting it. The court reaffirmed prior rulings that the judge has a duty to submit mitigating circumstance (f)(1) when evidence supports its submission, regardless of the defendant’s position on whether or not to submit it. The court discussed some of its prior case law on (f)(1). The court noted that some of its cases had resulted in a distortion of capital sentencing as trial judges have focused too closely on the existence, nature, and extent of a defendant’s record and have correspondingly failed to consider the aspect of the court’s rulings that allows the court to determine whether a reasonable jury would find the defendant’s criminal activity to be significant. The court stated when a judge decides not to submit the circumstance, that determination is entitled to deference. Whenever a defendant contends the trial judge erred in not submitting (f)(1), the court will review the whole record in evaluating whether the judge acted correctly, considering the court’s admonition that any reasonable doubt concerning the submission of a statutory or requested mitigating circumstance should be resolved in the defendant’s favor. Although the doctrine of invited error is inapplicable, “a whole record review will necessarily include consideration of the parties’ positions as to whether the instruction should be given.” The court then examined the evidence in this case and upheld the trial judge’s decision not to submit (f)(1): A few months before the murder, the defendant broke and entered a residence in West Virginia and stole a firearm. In 1998, the defendant had been convicted of several breaking and entering offenses in North Carolina. He abused marijuana, crack cocaine, and Oxycontin. He had a pending DUI in West Virginia. The court overruled State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994) to the extent it implied that if evidence concerning a defendant’s criminal history is offered in a context other than to determine whether the (f)(1) instruction should be given, the defendant might not be entitled to the instruction. (2) The court ruled that the trial judge did not err in not submitting mitigating circumstances G.S. 15A- 2000(f)(7) (defendant’s age when murder committed). The defendant had argued that he was 23 years old at the time of the murder and emotionally immature. The court concluded that the evidence demonstrated that the defendant’s maturity was consistent with his chronological age.
(1)
Trial Judge Did Not Err in Not Giving Peremptory Instructions on Statutory Mitigating Circumstances G.S. 15A-2000(f)(2) and -2000(f)(6)
(2)
No Double Jeopardy Violation in Submitting Aggravating Circumstance in Capital Resentencing Hearing That Had Not Been Submitted in First Capital Sentencing Hearing in Which Defendant Had Received Death Sentence
(3)
Court Comments on Jury Instructions and Form on Issue Three in Capital Sentencing Hearing

State v. Duke, ___ N.C. ___, ___ S.E.2d ___ (16 December 2005). The defendant was convicted of two counts of first-degree murder and sentenced to death. (1) The court ruled that the defendant was not entitled to a peremptory instruction on mitigating circumstances G.S. 15A-2000(f)(2) (defendant under influence of mental or emotional disturbance) and -2000(f)(6) (defendant’s impaired capacity to appreciate criminality of conduct or to conform conduct to requirements of law). Concerning (f)(2), the defense mental health expert admitted on cross-examination that two clinicians could reach different conclusions about the defendant’s mental condition. In addition, the expert testified that other mental health professionals had previously given inconsistent diagnoses of the defendant’s condition. Concerning (f)(6), the state offered evidence that the jury could reasonably have found that the defendant knew and appreciated the criminality of his actions. (2) The court ruled, relying on State v. Sanderson, 346 N.C. 669, 488 S.E.2d 133 (1997), and distinguishing Ring v. Arizona, 536 U.S. 584 (2002), that there is no double jeopardy violation in submitting an aggravating circumstance in a capital resentencing hearing that had not been submitted in the first capital sentencing hearing in which the defendant had received a death sentence. (3) The court commented that North Carolina’s death penalty structure differs from the statute the Kansas Supreme Court recently struck down and is pending for a decision in the United States Supreme Court. State v. Marsh, 278 Kan. 520 (2004), cert. granted, 125 S. Ct. 2517 (2005). The  court stated that in North Carolina, should the jury answer Issue Three in the affirmative, the jury is required to make one last decision of guided discretion: whether the aggravating circumstances are sufficiently substantial to call for the imposition of the death penalty. Unlike the Kansas statute, a North Carolina jury’s decision does not rest completely on the weighing of the mitigating circumstances against the aggravating circumstances. Assuming arguendo a constitutional violation occurs under the Kansas statute, North Carolina’s statutory scheme offers an additional layer of protection against the arbitrary imposition of the death penalty.

Defense Counsel’s Apparent Admission at Capital Sentencing Hearing, Without Defendant’s Consent, That Defendant Had Committed Prior Crimes Did Not Constitute Ineffective Assistance of Counsel

State v. Al-Bayyinah, 359 N.C. 741, 616 S.E.2d 500 (19 August 2005). The defendant was convicted of first-degree murder and sentenced to death. Defense counsel during jury argument at the capital sentencing hearing appeared to admit, without the defendant’s consent, that the defendant had committed the crimes for which he had been previously convicted. The defendant was willing to allow defense counsel to admit that the defendant had been convicted, but not to admit he had committed the crimes. The court ruled that the defendant failed to show that the jury argument prejudiced his defense, and thus the defendant was not provided with ineffective assistance of counsel. The court stated that the state had the necessary proof of these convictions to support the aggravating circumstance of prior violent felony convictions. The court noted that the United States Supreme Court in Florida v. Nixon, 125 S. Ct. 551, 160 L. Ed. 2d 565 (2004), ruled that whether or not a defendant expressly consented to counsel’s argument was not dispositive in finding ineffective assistance of counsel. In addition, the court noted, citing State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), that the ruling in State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985) (counsel’s admission of defendant’s guilt is per se ineffective assistance of counsel), does not apply to sentencing proceedings.
Defendant in Capital Case Who Had Retained Counsel But Was Otherwise Indigent Was Entitled to Appointment of Assistant Counsel Under G.S. 7A-450

State v. Davis, 168 N.C. App. 321, 608 S.E.2d 74 (1 February 2005). The court ruled that the trial judge erred in failing to appoint assistant counsel to the defendant’s retained counsel when the defendant was otherwise indigent and the state was seeking the death penalty. Assistant counsel that the defendant cannot afford to retain in a capital case is a “necessary expense” under G.S. 7A-450 that the state must provide or the defendant must waive.
Defendant Did Not Receive Ineffective Assistance of Counsel at Capital Sentencing Hearing in Which Defendant Was Sentenced to Death

State v. Frogge, 359 N.C. 228, 607 S.E.2d 627 (4 February 2005). The court ruled that the defendant did not receive ineffective assistance of counsel at a capital sentencing hearing in which the defendant was sentenced to death. The issues concerned the two defense attorneys’ investigation of the defendant’s social and medical history and the presentation of evidence by defense experts. (See the court’s analysis in its opinion.)

(1)
Defendant Did Not Receive Ineffective Assistance of Counsel at Guilt-Innocence Phase of Capital Murder Trial

(2)
Trial Court Is Without Jurisdiction to Adjudicate a Defendant Mentally Retarded in Motion For Appropriate Relief Proceeding Other Than Through Interim Provision in G.S. 15A-2006
State v. Poindexter, 359 N.C. 287, 608 S.E.2d 761 (4 March 2005). (1) The court ruled that defense counsel in the guilt-innocence phase of the defendant’s capital murder trial did not provide ineffective assistance of counsel when they did not assert a diminished capacity defense. The court noted that the defendant testified at the guilt-innocence phase that unknown assailants committed the murder, a defense inconsistent with the diminished capacity defense. (2) The court ruled that a superior court judge is without jurisdiction to adjudicate a defendant mentally retarded in a motion for appropriate relief proceeding other than through the interim provision in G.S. 15A-2006 (which both parties conceded did not apply to the defendant in this case).
Trial Judge Erred in Limiting Defendant’s Cross-Examination of State’s Witness Who Testified in Support of Aggravating Circumstance (e)(3) (Prior Violent Felony Conviction)
State v. Valentine, 357 N.C. 512, 591 S.E.2d 846 (7 November 2003). The court ruled that the trial judge erred in limiting the defendant’s cross-examination of a state’s witness (concerning whether the witness signed an affidavit denying that the defendant was involved in the crime resulting in the defendant’s prior conviction) who testified in support of aggravating circumstance (e)(3) (prior violent felony conviction).

Defendant’s Prison Sentence for Other Crimes Was Not a Nonstatutory Mitigating Circumstance

State v. Squires, 357 N.C. 529, 591 S.E.2d 837 (7 November 2003). The court ruled, citing State v. Price, 331 N.C. 620, 418 S.E.2d 169 (1992), that trial judge did not err in not submitting as a nonstatutory mitigating circumstance that the defendant had been sentenced to 105 years’ imprisonment in Georgia for convictions there. A defendant’s prison sentence for other crimes is not a nonstatutory mitigating circumstance.
(1)
Defense Counsel During Jury Argument Conceded Defendant’s Guilt of Second-Degree Murder Without Defendant’s Consent; Harbison Error Requires New Trial

(2)
Prosecutor Violated Rule 24 By Failing to Petition for Pretrial Conference in Capital Case

(3)
Prosecutor Made Improper Jury Argument

State v. Matthews, 358 N.C. 102, 591 S.E.2d 535 (6 February 2004). The defendant was convicted of first-degree murder and sentenced to death. (1) The court ruled that defense counsel during jury argument conceded the defendant’s guilty of second-degree murder without the defendant’s consent, and under State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985), that error constituted ineffective assistance of counsel per se under the Sixth Amendment requiring a new trial. (See the court’s detailed discussion of the facts in this case.) (2) The court ruled that the prosecutor in this capital case violated Rule 24 of the North Carolina General Rules of Practice for Superior and District Courts by failing to petition for a pretrial conference. The court stated that before the state retries the defendant, the prosecutor must do so—otherwise the prosecutor risks disciplinary action. (3) The court stated that the prosecutor made an improper jury argument when the prosecutor engaged in name-calling and used scatological language in referring to the defendant’s theory of the case. During jury argument the prosecutor characterized the defendant as a “monster,” “demon,” “devil,” “a man without morals,” and as having a “monster mind.” The court stated that these improper characterizations constituted name-calling and did not serve the state because the prosecutor was not arguing the evidence and conclusions that can be inferred from the evidence. See also State v. Maske, 358 N.C. 40, 591 S.E.2d 521 (6 February 2004) (prosecutor referred to defendant as an S.O.B.). In addition, the prosecutor improperly used scatological language by stating “That’s bull crap” in concluding an attack on the defendant’s theory of the case.

(1)
Prosecutor’s Jury Argument Was Improper

(2)
Diminished Capacity Defense Inapplicable to Acting in Concert Doctrine

(3)
Victim Who Is Killed During Kidnapping Is Not Released in Safe Place Under First-Degree Kidnapping

State v. Roache, 358 N.C. 243, 595 S.E.2d 381 (7 May 2004). The defendant, acting with an accomplice, killed five people and was convicted of five counts of first-degree murder. (1) The court ruled that the prosecutor’s jury argument was improper when the prosecutor characterized the defendant and his accomplice as wild dogs high on the taste of blood and power over their victims. (2) The court ruled that the trial judge did not err in failing to instruct on diminished capacity concerning the acting in concert doctrine. The court noted that it has never applied diminished capacity to the general intent necessary for acting in concert. (3) The court ruled that a victim who is killed during a kidnapping is not released in a safe place under first-degree kidnapping.

Trial Judge Did Not Err in Requiring Defense Mental Health Expert To Provide State With Raw Test Data from Expert’s Psychological Examination of Defendant and in Allowing State to Use It in Cross-Examining Expert

State v. Miller, 357 N.C. 583, 588 S.E.2d 857 (5 December 2003). The defendant was convicted of first-degree murder and sentenced to death. A defense mental health expert testified at the capital sentencing hearing concerning the accomplice’s influence over the defendant in carrying out the murder. The court ruled, relying on State v. Cummings, 352 N.C. 600, 536 S.E.2d 36 (2000), and State v. McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), that the trial judge did not err in requiring the expert to provide the state with raw test data from the expert’s psychological examination of the defendant and in allowing the state to use it in cross-examining the expert.

When Jury Selection in Capital Case Was Conducted With Individual Voir Dire Under G.S. 15A-1214(j), Trial Judge Did Not Err in Requiring That Once State Passed Individual Juror, Defendant Was Required to Pass or Challenge That Same Juror; Court Notes Exception When Individual Voir Dire Is Limited to Specific Issue

State v. Roache, 358 N.C. 243, 595 S.E.2d 381 (7 May 2004). The court ruled that when jury selection in a capital case was conducted with individual voir dire under G.S. 15A-1214(j), the trial judge did not err in requiring that once the state had passed an individual juror, the defendant was required to pass or challenge that same juror. Thus all parties are required to accept or reject a juror before the next prospective juror is called. The court examined the provisions in G.S. 15A-1214 and concluded that subsection (j), applicable only in capital cases, contains a distinct procedure, separate from the mandatory procedure outlined in subsections (d) through (f), in which the state must pass twelve jurors before the defendant is required to pass or challenge any juror. The court stated, however, that its ruling should not be interpreted to infringe on the trial judge’s inherent authority to permit individual voir dire limited to a specific issue, such as pretrial publicity. If a limited individual voir dire is undertaken, the procedure outlined in subsections (d) through (f), including the requirement to pass a complete panel of twelve, must be followed. [Author’s note: Judges should remember that, as noted by the court, G.S. 15A-1214(j) requires a finding of “good cause” to support a judge’s order that individual voir dire be conducted.]

Trial Judge Erred in Instructing on Aggravating Circumstance G.S. 15A-2000(e)(6) (Murder Committed for Pecuniary Gain)

State v. Maske, 358 N.C. 40, 591 S.E.2d 521 (6 February 2004). The defendant was convicted of first-degree murder based on premeditation and deliberation and felony murder, the felony being robbery. After killing the victim, the defendant took personal property in the apartment where the victim lived. The court ruled that the trial judge erred in instructing on aggravating circumstance G.S. 15A-2000(e)(6) (murder committed for pecuniary gain). After quoting from the pattern jury instruction’s general description of the aggravating circumstance, the trial judge stated, “If you find from the evidence beyond a reasonable doubt that when the defendant killed the victim, the defendant took $200 from the victim’s purse, you would find this aggravating circumstance . . . .” The court stated that while the general description of the aggravating circumstance was a correct statement of the law, the quoted sentence removed from the jury the requirement that it make a finding whether there was a connection between the killing and the taking of something of value. Because the instruction allowed the jury to find the aggravating circumstance even if the taking had no causal relationship to the killing, it was erroneous.

(1)
Trial Judge Did Not Err in Prohibiting Defendant from Introducing Evidence in Capital Sentencing Hearing That Accomplice Received Life Imprisonment for Same Five Murders For Which Defendant Was Convicted

(2)
Trial Judge Did Not Err in Failing to Give Peremptory Jury Instruction on Statutory Mitigating Circumstances G.S. 15A-2000(f)(2) (Under Influence of Mental or Emotional Disturbance) and G.S. 15A-2000(f)(6) (Capacity to Appreciate Criminality of Conduct Was Impaired)

State v. Roache, 358 N.C. 243, 595 S.E.2d 381 (7 May 2004). The defendant, acting with an accomplice, killed five people and was convicted of five counts of first-degree murder. He was sentenced to death for two of the murders.  (1) The court ruled, relying on State v. Williams, 305 N.C. 656, 292 S.E.2d 243 (1982), that the trial judge did not err in prohibiting the defendant from introducing evidence in a capital sentencing hearing that the accomplice received life imprisonment for same five murders for which defendant was convicted. The court stated that an accomplice’s sentence has no mitigating effect in and of itself. The court rejected, distinguishing State v. Roseboro, 351 N.C. 536, 528 S.E.2d 1 (2000), the defendant’s argument that evidence of the accomplice’s sentences should have admitted under the catchall mitigating circumstance, G.S. 15A-2000(f)(9). The court stated the accomplice’s sentence may be considered under (f)(9) when evidence of the sentence is already before the court, such as when the accomplice testified at trial and evidence of a plea bargain was presented for impeachment. (2) The court ruled that the trial judge did not err in failing to give a peremptory jury instruction on statutory mitigating circumstances G.S. 15A-2000(f)(2) (under influence of mental or emotional disturbance) and G.S. 15A-2000(f)(6) (capacity to appreciate criminality of conduct was impaired). The court, relying on State v. Richmond, 347 N.C. 412, 495 S.E.2d 677 (1998), ruled that a peremptory instruction is not required when all the evidence supporting the instruction comes from a mental health professional evaluating the defendant in preparation for trial.

(1)
Defendant’s Willingness to Plead Guilty and Accept Life Sentence Was Not a Mitigating Circumstance

(2)
Trial Judge Did Not Err in Not Submitting Mitigating Circumstance G.S. 15A-2000(f)(7) (Defendant’s Age When Murder Committed)

State v. Thompson, 359 N.C. 77, 604 S.E.2d 850 (3 December 2004). The defendant was convicted of first-degree murder and sentenced to death. (1) The court ruled, relying on State v. Carroll, 356 N.C. 526, 573 S.E.2d 899 (2002), that the defendant’s willingness to plead guilty to first-degree murder and accept a life sentence was not a mitigating circumstance. The court noted that the defendant chose to plead not guilty and proceed to trial. (2) The court ruled that the trial judge did not err in not submitting mitigating circumstance G.S. 15A-2000(f)(7) (defendant’s age when murder committed). Testimony of the defense expert that the defendant was emotionally immature was contradicted by other evidence tending to show that the defendant functioned emotionally as an adult.

Trial Judge in Capital Sentencing Hearing Erred Under Crawford v. Washington in Admitting Statements Made By Nontestifying Victim to Officer When State Did Not Show Victim Was Unavailable and Defendant Did Not Have Opportunity to Cross-Examine Victim; However, Error Was Harmless Beyond Reasonable Doubt

State v. Bell, 359 N.C. 1, 603 S.E.2d 93 (7 October 2004). The defendant was convicted of first-degree murder. During the capital sentencing hearing, the trial judge allowed the state during its proof of aggravating circumstance G.S. 15A-2000(e)(3) (prior violent felony conviction) to offer a law enforcement officer’s testimony concerning what a nontestifying robbery victim told the officer when he questioned the victim about the robbery. The court ruled that the trial judge erred under Crawford v. Washington, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004), in admitting the statement. The statement was given in response to structured questioning by the officer and thus was a testimonial statement. The state did not adequately show the unavailability of the victim to testify. In addition the defendant did not have the opportunity to cross-examine the victim. The court ruled, however, that the admission of the statement was harmless error beyond a reasonable doubt. [Author’s note: The Confrontation Clause applies to capital sentencing hearings, see Robert L. Farb, North Carolina Capital Case Law Handbook, p. 156 (2d. ed. 2004), but not to non-capital sentencing hearings, see State v. Phillips, 325 N.C. 222, 381 S.E.2d 325 (1989).]
II. United States Supreme Court Cases
Defense Counsel’s Strategic Decision to Concede to Jury, Without Defendant’s Explicit Consent, Defendant’s Guilt of First-Degree Murder at Guilt/Innocence Phase of Capital Trial and to Present Evidence and Argue for Life Imprisonment at Penalty Phase, Was Not Per Se Ineffective Assistance of Counsel

Florida v. Nixon, 125 S. Ct. 551, 160 L. Ed. 2d 565 (13 December 2004). The Court ruled that a defense counsel’s strategic decision to concede to the jury, without defendant’s explicit consent, defendant’s guilt of first-degree murder at the guilt/innocence phase of a capital trial and to present evidence and argue for life imprisonment at the penalty phase, was not per se ineffective assistance of counsel under the Sixth Amendment. Defense counsel had attempted to explain this proposed strategy to the defendant at least three times, but the defendant was generally unresponsive; he never verbally approved or protested the strategy. At trial, defense counsel conceded the defendant’s guilt of first-degree murder during the opening statement, cross-examined some of the state’s witnesses and objected to the introduction of some of the state’s evidence, contested aspects of the jury instructions, and in closing argument conceded the defendant’s guilt but reminded the jury of the importance of the penalty phase. At the penalty phase, the defense counsel presented eight witnesses, including two mental health experts, and argued for life imprisonment. The Court rejected a state appellate court’s ruling that defense counsel’s concession of guilt was per se ineffective assistance of counsel. The Court instead ruled that the issue of ineffective assistance of counsel must be judged under the standard set out in Strickland v. Washington, 466 U.S. 668 (1984). The Court stated that a presumption of prejudice is not appropriate based solely on a defendant’s failure to provide express consent to a tenable strategy that counsel has adequately disclosed to and discussed with the defendant. [Author’s note: Compare the Court’s ruling with the legal standard set out in State v. Harbison, 315 N.C. 175, 337 S.E.2d 504 (1985) (there is ineffective assistance of counsel per se under the Sixth Amendment when defendant’s counsel admits the defendant’s guilt to the jury without the defendant’s consent).]
Eighth Amendment Prohibits Death Sentence for Defendant Who Is Convicted of Capital Offense That Defendant Committed Before His or Her Eighteenth Birthday

Roper v. Simmons, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (1 March 2005). The Court ruled that the Eighth Amendment prohibits a death sentence for a defendant who is convicted of a capital offense that the defendant committed before his or her eighteenth birthday. [Author’s note: This ruling affects G.S. 14-17 by barring a death sentence for a defendant who is convicted of first-degree murder that the defendant committed before his or her eighteenth birthday. The only authorized punishment for such a defendant is life imprisonment without parole.]
Defendant Proved That State Used Peremptory Challenges in Racially Discriminatory Manner and Was Entitled to New Trial
Miller-El v. Dretke, 125 S. Ct. 2317, 162 L. Ed. 2d 196 (13 June 2005). The Court ruled that the defendant proved that the state used peremptory challenges in a racially discriminatory manner in violation of Batson v. Kentucky, 476 U.S. 79 (1986), so the defendant was entitled to a new trial. The evidence showed that the state: (1) used peremptory challenges to exclude 91 percent of the prospective black jurors; (2) engaged in disparate questioning of white and black prospective jurors and did not offer racially neutral reasons in exercising peremptory challenges; and (3) used the Texas jury practice of shuffling juror cards in a racially discriminatory manner.
Court Rejects California State Court’s Standard Concerning Batson’s Prima Facie Evidence Standard
Johnson v. California, 125 S. Ct. 2410, 162 L. Ed. 2d 129 (13 June 2005). The Court ruled that a California state court’s standard of “more likely than not” is inappropriate to measure the sufficiency of a prima facie case of purposeful discrimination in jury selection under Batson v. Kentucky, 476 U.S. 79 (1986). Instead, the prima facie evidence standard means evidence sufficient to permit a trial judge to draw an inference that discrimination has occurred.
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