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INTRODUCTION

This is not intended to be, nor is it in any respect, a learned research paper upon the topic of the Penalty Phase of a Capital Case tried in accordance with the General Statutes of the State of North Carolina.  Consider it, rather, as a tool of practical advice and suggestions to apply in addressing legal procedures and resolving issues which either will or may arise during sentencing.  The author is neither a scholar nor a teacher but rather a trial attorney/trial judge with some small experience with capital cases.   Statutes and case authorities are offered merely to support opinions and positions taken herein.


In the preparation of this paper the author has relied upon and drawn heavily from the papers, documents, and writings of others to whom the author is indebted and grateful.  Some of those sources are cited within the body of this writing and all sources are cited at its conclusion.

OPENING STATEMENTS

The jury has returned verdict(s) finding the defendant(s) guilty of first degree murder under one or more of the legal theories set out in N.C.G.S. 14-17 and the State has given notice of its intent to seek the death penalty.  The prerequisites having been met, future proceedings in the sentencing phase are now to be conducted in accordance with the mandates of North Carolina General Statutes 15A-2000 et seq., Article 100, Capital Punishment.


Once the guilty verdict(s) has been returned and all jurors, including alternates, have returned to the jury box and the alternate jurors have been informed of the verdict(s); the first issue you, the trial judge, will most likely have to consider is not included within the procedure set out in G.S. 15A-2000.  The first request from counsel will be one seeking permission to make an opening statement.  

Unlike G.S. 15A-1221(a)(4) which provides:

“Each party must be given the opportunity to make a brief opening statement, 

but the defendant may reserve his opening statement.”

G.S. 15A-2000 is silent as to an opening statement.  Moreover, G.S. 15A-1334(d) states “Sentencing in capital cases is governed by Article 100 of this chapter.”  In State v. Green, 336 N.C. 142, 190-194 (1994), the Supreme Court held that the limited common law right to allocate allowed by G.S. 15A-1334(b) does not apply in capital sentencing hearings in part because of the language of G.S. 15A-1334(d).  In State v. Call, 349 N.C. 382, 396 (1998), a capital case where Judge Rousseau limited opening statements at the guilt phase to five minutes and denied any opening statements whatsoever at the sentencing phase, the Supreme Court held that control over opening statements was discretionary, that no abuse of discretion was shown and that “…we do not find any authority that (the defendant) is entitled to an additional opening statement during the sentencing phase.”


Therefore, we know:  (1) that G.S. 15A-2000 does not provide procedurally for a sentencing phase opening statement; (2) that the opening statement provision in G.S. 15A-1221(a)(4) does not apply to the sentencing phase; (3) that it is within the judge’s discretion to allow or deny a request to give a sentencing phase opening statement; and (4) that it is not an abuse of discretion to deny such a request.  


In deciding whether to exercise your discretion and allow opening statements at the sentencing phase, what do you take into consideration?  Certainly an opening statement would be appropriate if there had been no guilt phase, i.e. either the defendant pleads guilty to first degree murder or the case has been remanded to the Superior Court to conduct only a sentencing hearing.  Logically, the need for an opening statement would be greater in these instances because a jury totally unfamiliar with the evidence offered at a guilt phase will have been chosen.


An opening statement might also be appropriate when the State will be offering evidence to support one or more aggravating circumstances of which evidence was not offered at the guilt phase.  Likewise, if the defendant’s evidence of mitigating circumstances would be unusually extensive or complex, an opening statement may be appropriate.


However, in those instances where the sentencing hearing will immediately follow the guilt phase, where the jury has been allowed to take notes, where the State is going to rely on the evidence it has already offered without more, and where the defendant’s evidence is limited to family members and perhaps one or two experts, opening statements would not normally be necessary.


The decision regarding opening statements should be made on a case-by-case basis, taking into account the factors suggested as well as any other consideration you think of, and should be based on your sound discretion.  Do not forget to say for the record, “In my discretion, the motion/request to give an opening statement prior to the offering of evidence at this sentencing hearing is (denied/granted).”


If you allow sentencing phase opening statements, remember to give the definition of an opening statement modified to fit a sentencing hearing.  In doing so consider using the following language:


“Ladies and gentlemen of the jury, prior to offering evidence at this sentencing hearing, the attorneys have the opportunity to make an opening statement.  [In the event the State will waive its opening statement, you might add, “However, neither attorney is required to make an opening statement and may choose to forego or waive their opening.]  The purpose of an opening statement at this sentencing hearing is narrow and limited.  An opening statement is an outline or general forecast of what that attorney believes the competent and admissible evidence will be.  An opening statement is not a time to argue the case nor to attempt to persuade you as to the sentence to be recommended by you.  Furthermore, what an attorney says in an opening statement is not evidence and may not be considered by you as evidence.  [The evidence will come in the form of the testimony of the witnesses, admission of the parties, stipulations of counsel, or any physical objects or exhibits that may be offered by the parties.]”  


Finally, if you choose to allow opening statements, remember that you have the discretion to set a time limit for them.  Consider advising the attorneys that, in your discretion, you are limiting opening statements to no more than five or ten minutes, unless they can explain to you why more time is needed.  Remember that the more time the attorney has, the more likely the opening statement will become either an argument or an attempt to persuade the jury to a particular sentence or violate one of the purposes of opening statements discussed in State v. Mash, 328 N.C. 61 (1991), and State v. Allred, 131 N.C.App. 11 (1998).

THE STATE’S EVIDENCE AT SENTENCING

N.C.G.S. 15A-2000(a)(3) defines and governs the presentation of evidence and provides as follows:

                          
  In the proceeding there shall not be any requirement to resubmit 




  evidence presented during the guilt determination phase of the




  case, unless a new jury is impaneled, but all such evidence is




  competent for the jury’s consideration in passing on punishment.




  Evidence may be presented as to any matter that the court deems




  relevant to sentence, and may include matters relating to any of




  the aggravating or mitigating circumstances enumerated in 




  subsections (e) and (f) of this section.  Any evidence which the




  court deems to have probative value may be received.


After you have denied, in your discretion, the request to make opening statements or after the opening statements have been completed, you are then going to turn to the State’s attorney and inquire as to whether the State is going to offer evidence and if it is ready to proceed.  Unless the proceeding is a resentencing, the defendant has pleaded guilty, or the State is going to offer evidence of an aggravating circumstance in support of which no evidence was offered at the guilt phase, you are likely to hear the district attorney say that the State is tendering all evidence offered in the guilt phase and that the State rests.  G.S. 15A-2000 (a)(3) allows for this approach and it is not an uncommon one.


However, if the proceeding is one wherein the defendant has pleaded guilty to first degree murder and the State has given notice of its intent to seek the death penalty, G.S. 15A-2001(c) provides that “…the presiding judge shall impanel a jury for the limited purpose of hearing evidence and determining a sentence recommendation as to the appropriate sentence…” and “…(t)he jury’s sentence recommendation…(in such cases)…shall be determined under the same procedure of G.S. 15A-2000 applicable to defendants who have been tried and found guilty by a jury.”


If the proceeding is a resentencing and the State does not agree to accept a sentence of life imprisonment pursuant to G.S. 15A-2004(d), then the sentencing hearing is conducted under the procedures of G.S. 15A-2000.


Our premise, for the purposes of this paper, is that the State will be resubmitting all evidence presented during the guilt phase and also offering additional evidence in order to carry its burden of proving beyond a reasonable doubt the existence of one or more of the statutory aggravating circumstances listed in G.S. 15A-2000(e)(1) through (11).


Professor Farb will discuss in detail both the aggravating and mitigating circumstances in his presentation.  Therefore, they will be addressed here only in very general terms for the purposes of establishing a frame of reference.

Victim Impact Evidence

Rule 1101(b)(3) of the Rules of Evidence provides:  “The rules other than those with respect to privileges do not apply in the following situations:  (3) Miscellaneous Proceedings ---- …sentencing…”


One could reasonably assume in light of this language and especially since the North Carolina Supreme Court has held that the Rules of Evidence do not apply in sentencing proceedings and that any evidence the court “deems relevant to sentence” may be introduced even if the evidence was inadmissible at the guilt phase, State v. Daughtry, 340 N.C. 488, 517 (1995); that the offering of evidence at sentencing is a “no-holds-barred” affair.


In fact, evidence offered at sentencing, even though the evidence may have been inadmissible at the guilt phase, is admissible at sentencing if the evidence is relevant to issues therein.  State v. Stephens, 347 N.C. 352 (1997); State v. Jones, 339 N.C. 114 (1994); State v. Rose, 339 N.C. 172 (1994).


Logically, it would seem that, as G.S. 15A-2000(e) limits the State to the eleven listed aggravating circumstances, the State’s only evidence which would be relevant at sentencing is evidence offered to support one or more of those circumstances.  However, evidence about the victim and of the impact of the murder on the victim’s family (i.e. victim impact evidence) although not strictly relevant to an aggravating circumstance may be offered by the State.


In Payne v. Tennessee, 501 U.S. 808 (1991), the United States Supreme Court permitted such evidence in the form of testimony by the victim’s mother and ruled it did not violate the Eighth Amendment.


However, there are two instances when this type of evidence should not be allowed:


1.
Where the victim impact evidence is so unduly prejudicial as to render the sentencing fundamentally unfair and thereby violate due process, (as noted in the Payne opinion), and


2.
Where the victim impact evidence consists of opinions or characterizations by the family about the crime, the defendant, and the appropriate sentence.  Booth v. Maryland, 482 U.S. 496 (1987)


The North Carolina Supreme Court in State v. Reeves, 337 N.C. 700 (1994), addressed the issue of victim impact evidence in the form of testimony about the victim and her character.  The Court cited Payne and found the evidence admissible.  The stated purpose of this ruling was to give the State some latitude in fleshing out the humanity of the victim, as long as the State did not go too far.  


Cases subsequent to Reeves, addressing the issue of victim impact evidence are noted by Professor Farb in his North Carolina Capital Case Law Handbook (2nd ed. 2004) on pages 158 and 159, in the form of synopses of the testimony or evidence offered.


In the event a trial judge is presented with victim impact evidence, the judge should consult the Capital Case Law Handbook as well as review G.S. 15A-833, evidence of victim impact, as this statute is cited in several of the North Carolina Supreme Court opinions.

Finally, because victim impact evidence can be particularly disturbing when considered in conjunction with concepts of due process and fairness, because in determining whether the death penalty should be recommended the lives of all murder victims should be weighed equally, and because the defendant’s counsel may hesitate to object to this testimony in the presence of the jury, the trial judge should consider hearing the proffered testimony of victim impact witnesses in the absence of the jury.  The inherent power of the court should allow you the authority to conduct such a hearing on your own motion even if defense counsel does not so move.

A voir dire hearing will allow you to assess the extent of the testimony, whether it violates Payne or Booth, whether objections should be allowed, and whether limiting instructions should be given to the witnesses.  It will also defuse any potential emotional outbursts.

Hearsay

An attempt by the State to offer hearsay evidence at the sentencing hearing may create issues of which the judge must be aware, even if the district attorney is not.


If the State were to proffer hearsay evidence at sentencing and the defendant were to object solely on the grounds the evidence was hearsay, overruling the objection might seem correct as the Rules of Evidence do not apply at sentencing.  Suppose, however, that the defendant objects on the grounds the hearsay evidence violated his/her confrontation rights under the United States and/or North Carolina Constitutions.  How do you rule then?  Secondly, how does the decision in Crawford v. Washington, 124 S.Ct. 1354 (2004), impact upon hearsay evidence at sentencing?


In State v. Nobles, 357 N.C. 433 (2003), the case was before the Superior Court of Sampson County upon remand by the Supreme Court for a new capital sentencing hearing. At his original trial, Nobles was convicted of six counts of firing a weapon into occupied property and the felony-murder of his wife.  The jury recommended the death penalty and a judgment sentencing the defendant to death was entered.  On appeal, the convictions were affirmed; however, due to instructional errors at sentencing, the death penalty was vacated with remand for resentencing.


At the close of the resentencing hearing, the jury found two aggravating circumstances, no statutory mitigating circumstances and twenty-five non-statutory mitigating circumstances.  This jury also recommended the death penalty, and a judgment in accord therewith was entered.


From the resentencing judgment, the defendant appealed arguing that his confrontation rights were violated by the admission of evidence offered by the State in support of the G.S. 15A-2000(e)(3) aggravating circumstance, “previous conviction of a felony involving the use or threat of violence to the person.”


Previous to the murder of his wife, Nobles had been convicted of rape.  At the time of the resentencing hearing, that rape victim was not a resident of North Carolina.  In support of the (e)(3) aggravating circumstance, the State offered the transcript of the victim’s testimony at the rape trial.  The transcript of the direct examination and cross-examination of the rape victim was read into evidence by the State.  Nobles objected to this evidence on constitutional confrontation and due process grounds.  On appeal, the Supreme Court vacated the death sentence and remanded for a third sentencing hearing.


In this pre-Crawford opinion, the Court reviewed the Sixth Amendment, Ohio v. Roberts, 448 U.S. 56 (1980), ways to prove the (e)(3) aggravating circumstance, and certain general rules about hearsay evidence at a sentencing hearing.  For these reasons, Nobles is a good resource for the sentencing judge.


At page 437 of the opinion, Justice Martin writes, “It is well settled in this jurisdiction that while the Rules of Evidence do not apply at sentencing, the right to confront witnesses does….Thus, the two-part Roberts analysis necessarily governs the admissibility of statements introduced during a capital sentencing proceeding.”


Ultimately, the Supreme Court’s decision to remand for a third sentencing hearing was grounded in a failure of the record to establish that the State met the requirements of Roberts to show or demonstrate the unavailability of the rape victim.


In 2004, the United States Supreme Court issued its opinion in the Crawford case and “held that” testimonial “statements of witnesses who are not subject to cross-examination at trial may be admitted only when the declarant is unavailable and the defendant has had a prior opportunity for cross-examination.”  Jessica Smith, Crawford v. Washington: Confrontation One Year Later at p. 3 (School of Government, UNC-Chapel Hill April 2005) (available on-line at: http://www.iog.unc.edu/pubs/electronicversions/pdfs/crawford.pdf).


It appears doubtful that the Crawford decision would alter the ultimate result of the Nobles case, even though the hearsay evidence admitted in Crawford was offered at the guilt phase of a non-capital trial.  Clearly Crawford would preclude a Roberts analysis of the evidence at issue in Nobles because that evidence, being prior testimony at a former trial, is within the Crawford definition of testimonial.  It is also certain that the rape victim in Nobles was subject to cross-examination at Nobles’ trial on the rape charge.  Thus, even under a Crawford analysis, the real issue as to admissibility of the prior rape evidence in Nobles is the failure of the State to establish the unavailability of the rape victim.


In Nobles at page 438 Justice Martin wrote, “…to demonstrate constitutional unavailability, the state’s good-faith efforts must include, at a minimum, an attempt to contact the witness and request his or her presence at the proceeding.”  On the issue of unavailability, in addition to the Nobles opinion, a review of State v. Clark, 165 N.C. App. 279 (2004), and the cases cited in the annotations to N.C.G.S. 8C-1, Rule 804, is suggested.


The burden of establishing unavailability being on the proponent of the hearsay evidence, in this instance, the State, the better practice is for the State to offer the testimony of a witness or witnesses as to the efforts undertaken to contact the absent witness as opposed to the unsworn statements of a prosecutor.  The better practice for the judge is to enter findings of fact to support the court’s conclusion as to the witness’s unavailability.


The question of whether Crawford applies to hearsay evidence offered by the State at a capital sentencing hearing was answered affirmatively in State v. Bell, 359 N.C. 1 (2004).


In Bell, like Nobles, evidence was offered to support the (e)(3) aggravating circumstance of the commission of a prior crime of violence toward the person.  The evidence in Bell consisted of an indictment and judgment against the defendant for common law robbery and in addition the testimony of a police officer regarding that incident and of a statement the officer had taken from the victim of the robbery.  Unavailability of the robbery victim was at issue because the only evidence was the prosecutor’s explanation that “the victim is not available.  The victim was a Hispanic and has left, we tracked, pulled the record, he’s left the state and possibly the country.”  Bell at 34.


Applying the analysis of Crawford and Nobles as to the question of unavailability, Justice Lake wrote, “The only evidence of (the witness) unavailability was the State’s assertion.…The evidence presented by the State of its efforts to find (the witness) does not amount to the “good faith efforts” required by Nobles.”  Bell at 35.


Justice Lake’s application of Crawford went on to address the issue of the cross-examination requirement.  Noting that the witness’s statement to the officer was in response to structured police questioning, was made to further the officer’s investigation, and contributed to Bell’s arrest and conviction through a plea of guilty, the Court concluded that the witness’s statement was testimonial under the Crawford definition and therefore the State had to show that Bell had a prior opportunity to cross-examine the robbery victim.  There was no such showing in the record and admission of the witness’s statement through the officers was error.  Bell at 36.


The opinion then addresses the issue of whether the State had carried its burden of proving that the error was harmless beyond a reasonable doubt.  (This is the required burden when the error is one of constitutional implications.)  The Court concluded the State had carried its burden because the indictment and judgment showed Bell had pleaded guilty to common-law robbery, a crime whose elements include a taking by violence, and Bell’s confession to the officer that Bell had committed the crime had also been received in evidence.  The Court ruled that as the (e)(3) aggravating circumstance had been established apart from the victim’s statement the admission of the victim’s hearsay statement was harmless error beyond a reasonable doubt.  Bell at 36, 37.


This paper will not address the complexities of nor attempt an independent analysis of Crawford v. Washington.  Professor Jessica Smith has authored several papers on that case, including Crawford v. Washington:  Confrontation One Year Later, cited above.  The Appendix to that publication contains an indispensable tool, consisting of seven questions to assist a trial judge in addressing a Crawford issue.  A wise trial judge would make that entire publication a part of an evidence issue reference notebook and the Appendix inquiry tool a part of their capital case sentencing notebook.


In conclusion and as of the date of this paper, we know that Crawford applies to the State’s offer of testimonial hearsay at a capital case sentencing hearing.  We can surmise that a Roberts analysis will apply to all non-testimonial hearsay offered at a capital case sentencing hearing.  The context of the Nobles case, i.e. that it was solely a capital sentencing hearing when considered with the language of that opinion as to the nature and requirements of the Confrontation Clause and the use of the Roberts analysis, point inescapably to the conclusion that non-testimonial hearsay will be so analyzed.  A trial judge should consider implementing and citing Nobles in addressing the admissibility of non-testimonial hearsay during capital sentencing hearings.  

Other State’s Evidence

Three general rules governing the State’s offer of other evidence at the sentencing phase are:


Except for evidence of prior convictions that qualify as an aggravating circumstance or circumstances, the State may not offer evidence of the defendant’s bad character in its case-in-chief.  Evidence of bad character, except for qualifying prior convictions, only can be offered by the State in rebuttal to the defendant’s offering evidence of his/her good character.


Likewise, the State may not offer evidence in its case-in-chief to negate anticipated defense evidence of mitigating circumstances.  Evidence offered in rebuttal to evidence of one or more mitigating circumstances must be presented after the defendant has presented his/her evidence.  State v. Taylor, 304 N.C. 249, 276 (1981).

The State may offer evidence at sentencing which the State did not offer at the guilt phase and which does not relate to an aggravating circumstance, if the evidence would have been admissible during the guilt phase.  The better practice is to offer such evidence during the guilt phase.  State v. Brown, 306 N.C. 151 (1982).


With the presentation of all its evidence the State rests its case-in-chief at the sentencing hearing.

DEFENDANT’S EVIDENCE AT SENTENCING

The defense attorneys will then move the court to rule that there is not sufficient evidence of an aggravating circumstance(s) and to enter a sentence of life imprisonment.  After you have dutifully heard all counsel on the record and in the absence of the jury, you will decide the motion, in your discretion. If you deny the motion, you will then inquire of the defense if the defendant will be offering evidence.


The defendant may re-offer all evidence presented by the defense at the guilt phase, as G.S. 15A-2000(a)(3) is not limited to the State’s evidence at that phase.  If the defendant has testified at the first phase, there may be no need to recall him/her.  It will be a rare case, indeed, where the defense will not offer some evidence at sentencing, as this is the time for the defense to shine and to humanize (if possible) the defendant.


G.S. 15A-2000(a)(3) provides in pertinent part:  “Evidence may be presented as to any matter that the court deems relevant to sentence, and may include matters relating to any of the …mitigating circumstances enumerated in subsection…(f) of this section.  Any evidence which the court deems to have probative value may be received.”


There are eight specific mitigating circumstances listed in 15A-2000(f).  Mitigating circumstances are not limited to that list, and G.S. 15A-2000(f)(9) allows the jury to review the evidence for any other circumstances which the jury deems to have mitigating value.


The defendant’s burden is to prove the existence of a mitigating circumstance by the preponderance of the evidence.  There is no requirement of unanimity on a mitigating circumstance.  Therefore, after each mitigating circumstance submitted to the jury, the trial judge should be certain to always use the words “if one or more of you finds…”.


In State v. Walls, 342 N.C. 1, 51 (1995), the North Carolina Supreme Court quoted Lockett v. Ohio, 438 U.S. 586 (1978), as follows:


“…the Eighth and Fourteenth Amendments dictate that a jury in a capital case must


not be precluded from considering as a mitigating factor, any aspect of a defendant’s


character or record and any of the circumstances of the offense that the defendant


proffers as a basis for a sentence less than death.”


However, Walls also recognized that, “However, the ultimate issue concerning the admissibility of such evidence must still be decided by the presiding trial judge, and his decision is guided by the usual rules which exclude repetitive or unreliable evidence or that lacking an adequate foundation.”  And noting further language from Lockett, the opinion quotes, “nothing in this opinion limits the traditional authority of a court to exclude, as irrelevant, evidence not bearing on the defendant’s character, prior record, or the circumstances of his offense.”  Walls at pages 51 and 52.


As noted above, special issues arise when the State seeks to offer hearsay evidence at a capital sentencing hearing. Similarly, there is one issue which may arise when the defendant seeks to offer hearsay at sentencing.  In Green v. Georgia, 442 U.S. 95 (1979), the defendant at sentencing sought to offer hearsay evidence that an accomplice shot the victim.  The trial court ruled that this evidence was not admissible under state evidence rules.  The United States Supreme Court held that this ruling resulted in a due process violation.  Professor Farb phrases the issue as “Hearsay evidence offered by the defendant that is inadmissible at trial may be admissible at the capital sentencing hearing under the Due Process Clause.”  NC Capital Case Law Handbook at page 156.


The North Carolina Supreme Court applied the rule of Green in State v. Jones, 339 N.C. 114 (1994).  At sentencing, Jones sought to call a witness who would have testified that Jones had said that he was sorry for what he had done.  The trial court did not allow the witness to testify.  Our Court, citing Green, Lockett, and Eddings v. Oklahoma 455 U.S. 104 (1982), held that this ruling was error stating: “When evidence is relevant to a critical issue in the penalty phase of a capital trial, it must be admitted, evidentiary rules to the contrary under state law notwithstanding.  The jury cannot be precluded from considering mitigating evidence relating to the defendant’s character or record and the circumstances of the offense that the defendant offers as the basis for a sentence less than death.  The proffered testimony that the defendant was sorry for what he had done showed his remorse and should have been admitted as relevant mitigating evidence in the sentencing phase of his capital trial.”  Jones at 154.  While this ruling was error, the Court held it to be harmless as other evidence of remorse and regret was received.


State v. Walls, 342 N.C. 1 (1995), is another case in which our Supreme Court has dealt with the issue of a defendant’s proffer of hearsay evidence at sentencing.  Walls was convicted of the felonious assault of a woman and the first-degree murder of her minor son.  Both crimes arose out of an attempted drowning and a completed drowning.  At a voir dire hearing, a proposed defense witness was a man who testified that the adult victim told him that while she and Walls were fighting at a boat landing, her child, while playing, had fallen into the river.  The witness further said that the adult victim told him that she had changed her story and said Walls had thrown both her and her son in the river.  In rebuttal to this proposed defense witness, the State offered witnesses, including the adult victim, all of whom testified as to the proposed defense witness’s character for untruthfulness, tending to exaggerate, and incorrect recall of the conversation.  The trial court did not allow the testimony.


The Supreme Court ruled Walls’s situation distinguishable from Green and that there was no error.  The Court noted that in Green, the accomplice’s statement that he had shot the victim was made spontaneously to a close friend, was corroborated, and was reliable enough support the death penalty.  The statement of the witness in Walls was irrelevant; i.e. it went only to whether a murder was committed, not how the murder was committed; lacked any indicia of reliability and was of a dubious nature.


Finally, in State v. Davis, 353 N.C. 1 (2000), the defense called a teacher to testify as to Davis’s good habits and conduct as a student in his class.  Over the defense’s objection, the State was allowed to cross-examine the teacher concerning what another teacher had stated to the testifying teacher regarding Davis’s bad behavior in the other teacher’s class.


In its opinion, the Supreme Court noted that while the rules of evidence do not apply at sentencing, “hearsay statement introduced therein must be relevant and bear indicia of reliability.”  Davis at page 21.  The Court held there was no abuse of discretion in allowing the cross-examination as the evidence rebutted the defense’s evidence of good behavior and that, as no constitutional grounds were asserted as a basis for the objection, there was no plain error.  Davis at page 22.


A review of the “partial” list of non-statutory mitigating circumstances Professor Farb refers to on page 264 of his Capital Case Law Handbook would lead one to believe there are few things about the defendant which are not relevant or competent for sentencing.  There are, however, some circumstances which our Supreme Court has held not to have mitigating value.  The trial judge should not allow evidence of the following:


1.
lingering or residual doubt as to the defendant’s guilt;


2.
sentences imposed upon the defendant for other crimes or evidence of sentences the trial court could impose for related crimes the defendant was convicted of at the trial where the defendant was convicted of first degree murder, and in the resentencing situation evidence of the sentences imposed for related crimes the defendant was convicted of at the trial where the defendant was convicted of first degree murder;


3.
sentences a co-defendant or accomplice received either as a result of a plea bargain or after a jury verdict and recommendation;


4.
the absence of an aggravating circumstance or the absence of bad conduct or of a bad character;


5.
how the death of the defendant would impact the defendant’s family or friends or their opinion as to whether the defendant should receive the death penalty or that family member care for and support the defendant; and


6.
the lack of the deterrent effect of capital punishment, the manner of or accounts of executions or other social/religious opinions against the death penalty.


A statutory mitigating circumstance, supported by substantial evidence offered either by the State or the defendant from which a juror could reasonably find that circumstance, must be submitted to the jury in writing on the Issues and Recommendation Form. N.C.P.I—Crim. 150.10 (App) (November, 1997).  This procedure is required regardless of a request and in spite of the defendant’s desire that the mitigating circumstance not be submitted.  A failure to do so is error requiring a new sentencing hearing unless the error is harmless beyond a reasonable doubt.


Failure to submit a non-statutory mitigating circumstance supported by substantial evidence offered either by the State or the defendant from which a juror could reasonably find that circumstance is not error unless the defendant, in writing, timely requests the submission of the non-statutory mitigating circumstance.  To be timely the written request must be made at or before the charge conference.


In deciding whether to submit a mitigating circumstance to the jury, our Supreme Court has said, “Common sense, fundamental fairness and judicial economy dictate that any reasonable doubt concerning the submission of a statutory or requested mitigating factor be resolved in the defendant’s favor to ensure the accomplishment of complete justice at the sentencing hearing.”  State v. Stokes, 308 N.C. 634 (1983)


Once the defendant has rested his/her presentation of evidence as to mitigating circumstances, the trial judge should inquire whether the State will be offering rebuttal evidence.  If the defendant has offered evidence of good character or of a particular character trait, i.e. nonviolence, or that the defendant has no significant prior criminal history, the State may now offer evidence in the form of prior crimes and convictions and their circumstances and in the form of prior bad acts to rebut the defendant’s mitigating evidence.


At the close of the State’s rebuttal evidence, the trial judge should inquire whether the defense will be offering surrebuttal evidence.  


Once all of the evidence has been presented, the defense likely will renew its motion and request that the trial court declare as a matter of law that the evidence is insufficient to support any of the findings of aggravating circumstances or that the mitigating circumstance(s) is or are sufficient to outweigh an aggravating circumstance(s) or that the aggravating circumstance(s) is or are not sufficiently substantial to call for the imposition of the death penalty and to impose a sentence of life imprisonment.


After you have carefully reviewed all the evidence, heard and considered the arguments of counsel, you will decide the motion, in your discretion. If you deny the motion, you should then proceed to a charge conference.

THE CHARGE CONFERENCE
Aggravating Circumstances

As the State is limited to the aggravating circumstances listed in G.S. 15A-2000(e)(1) through (11), consider requesting the district attorney to give you and the defense counsel a written list of the aggravating circumstances the State believes the evidence supports.  Also have the district attorney state or read this request into the record.  This procedure will allow you to maintain a clear record when there are either multiple victims or multiple defendants.


At that point, allow the defense counsel to be heard as to the requested aggravating circumstances.  Consider allowing each attorney to be heard as much and as often as they want, until you are satisfied and comfortable with the aggravating circumstance(s) you will be submitting to the jury.  You should preserve the record by announcing which aggravating circumstances you will be submitting for a named defendant and victim and by reference to the appropriate section(s) of G.S. 15A-2000(e).


The trial judge should keep in mind that if the defendant is convicted of first-degree murder solely on the theory of felony-murder, the underlying felony cannot be submitted as an aggravating circumstance.  However, if the defendant is convicted of first-degree murder on the theory of felony-murder and on the theory of premeditation and deliberation, the underlying felony can be submitted as an aggravating circumstance, if the felony is one listed in G.S. 15A-2000(e)(5).


In assessing the State’s evidence of aggravating circumstances, the judge should be certain that each aggravating circumstance is supported by separate evidence as more than one aggravating circumstance cannot be based on the same evidence.  Be sure your instructions use language which will ensure that jurors will not use the same evidence to find more than one aggravating circumstance.  You must use the definitions of the aggravating circumstances contained in the Pattern Instructions and the evidence related to those definitions to accomplish this task.

Mitigating Circumstances

Once you have finalized the aggravating circumstances, you should use the same procedure to determine and finalize the mitigating circumstances you will submit to the jury.


When substantial evidence supports a mitigating circumstance so a juror could reasonably find the circumstance, the trial judge must instruct on that circumstance.  Whether or not to submit a mitigating circumstance should be resolved in the defendant’s favor.  Also, the trial judge must submit a statutory mitigating circumstance when supported by sufficient evidence, even if not requested by and even if objected to by the defense.  In the event this situation occurs, you should instruct the jury that the defendant did not request the mitigating circumstance and that you are submitting the circumstance because there is some evidence from which one or more jurors could find the circumstance, even though finding the circumstance is not required.  You also should note that you will have to carefully monitor the State’s argument to prevent the State from arguing that the defendant requested the circumstance or seeks to have one or more jurors find it.  


Remember that unless extraordinary facts exist, the erroneous submission of a mitigating circumstance is harmless.  However, the erroneous failure to submit a statutory mitigating circumstance results in resentencing unless the error is harmless beyond a reasonable doubt.


A statutory mitigating circumstance supported by sufficient evidence must be submitted, even if not requested or not desired by the defense.  A non-statutory mitigating circumstance must be submitted only if a timely written request is made for the circumstance.  If such a request occurs, a failure to submit the circumstance is error.  

You may decline to submit a non-statutory mitigating circumstance because the language or form of the circumstance is subsumed in another statutory or non-statutory mitigating circumstance.  You also may alter or change the language of one or more non-statutory mitigating circumstances so as to combine them into a single non-statutory circumstance.  Endeavor to have the language of the non-statutory circumstance as close as possible to the evidence supporting that circumstance.


At the charge conference, request that defense counsel state for the record the statutory mitigating circumstances listed in G.S. 15A-2000(f)(1) through (8) that they contend the evidence supports and which they are asking to be submitted.  Ask them if they have a written request for non-statutory mitigating circumstances.  Request that defense counsel state for or read into the record the statutory and non-statutory mitigating circumstances they are requesting to be submitted to the jury.


Require defense counsel for each defendant to follow this same procedure.  Also require defense counsel to state for the record whether they are requesting different mitigating circumstances for each victim.  When the defense counsel finish their presentation, allow the State to be heard as to the requested mitigating circumstances.  Consider following the same procedure used with determining aggravating circumstances until you are satisfied and comfortable with the statutory mitigating circumstances and the form and language of the non-statutory mitigating circumstances you will be submitting to the jury.


At this point, take sufficient time to have the non-statutory mitigating circumstances typed into the language and form you will use during your charge to the jury.  The State and defense counsel should be given copies of these circumstances and allowed to review and be heard as to the form and language.  After their review and once you are satisfied and comfortable, you should announce for the record the mitigating circumstances by defendant and/or victim that you will submit in your instructions.

Peremptory Instructions

If the uncontroverted evidence supports the existence of a mitigating circumstance and the defense makes a timely request for a peremptory instruction on that circumstance, you must give the peremptory instruction.  This rule applies to both statutory and non-statutory mitigating circumstances.  The cases do not require a written request; however, since G.S. 15A-1231 requires requests for instructions to be in writing, consider asking during the charge conference if the defense has a written request for peremptory instructions.  If counsel were to refuse to tender their request in writing, you should consider giving their peremptory instructions if appropriate.


There is no directed verdict on a statutory or non-statutory mitigating circumstance.  Even when the evidence is substantial, manifestly credible, and uncontradicted, only a peremptory instruction is allowed and then only if requested.  This is so because the jurors are free to not find the circumstance due to the evidence lacking credibility.  Moreover, with a non-statutory mitigating circumstance the jurors may find the circumstance not to be mitigating.


In the event that the State stipulates to a mitigating circumstance, the peremptory instruction becomes mandatory.  The judge must then instruct the jury to answer “yes” as to a finding of that mitigating circumstance.


A statutory mitigating circumstance, if found to exist by one or more jurors, is deemed to have mitigating value.  A non-statutory mitigating circumstance must be both found to exist and found to have mitigating value.  For this reason, the language of a peremptory instruction differs between the two.


N.C.P.I. Crim. 150.11 contains language for a statutory peremptory instruction, while N.C.P.I. Crim. 150.12 contains language for a non-statutory peremptory instruction.  The language for both is cumbersome and neither explains what the jury does if the jury decides to answer “no” to that mitigating circumstance.  These peremptory instructions are not compatible with the language contained in N.C.P.I. Crim. 150.10 at pages 28 through 45.  Included in the appendices to this paper are examples of peremptory instructions on both statutory and non-statutory mitigating circumstances.

JURY INSTRUCTIONS

N.C.P.I. Crim. 150.10 provides the instructions of law to be given to the jury at a sentencing proceeding.  You should either follow these instructions to the letter or be very, very careful in any modification.  Included in N.C.P.I. Crim. 150.10, and to be used in the appropriate fact situation, is the Enmund Issue as Issue 1-A.  Following Issue 1-A are the four Issues which must be submitted to the jury in every case.  Issue 1 covers the aggravating circumstances.  In tailoring your charge to your case, you should select the pertinent option(s) and fill in or opt for any parentheticals.


Issue 2 covers the statutory mitigating circumstances, which you should tailor to your case as explained above.  The pattern instructions, beginning at page 43, provide for you to list and explain the non-statutory mitigating circumstances.  The pattern gives you an example of a non-statutory mitigating circumstance.  Remember that you must instruct the jury as to the need to find both the existence of and mitigating value of the non-statutory mitigating circumstances.  Finally, the “catch-all” circumstance in G.S. 15A-2000(f)(9) is included.  You must always instruct on the “catch-all”.


The last two Issues are Issue 3, which covers the weighing of the aggravating circumstances against the mitigating circumstances, and Issue 4, which addresses whether the aggravating circumstances are sufficiently substantial to call for the imposition of the death penalty.


In my experience, the most convenient method to prepare your 150.10 charge is to:


1.
copy the entire 150.10 instructions to a disk;

2.
tailor the aggravating circumstance(s) that you are submitting to your case;

3.
tailor the statutory mitigating circumstance(s) that you are submitting to your 


case;

4.
type in the non-statutory mitigator(s), including the appropriate charging language 



with each circumstance;

5.
copy the conformed charge to the disk; and

6.
edit and justify the charge and then print.


After you have prepared your charge, you also must prepare the “Issues and Recommendation” form or forms, if you have multiple defendants or victims.  An “Issue and Recommendation” form or forms must be given to each juror for their use while you instruct on the law.  Consider instructing the jury not to read ahead but to follow along as you instruct them on the law which they will apply as the consider the issues and recommendation thereon.


At the end of N.C.P.I. Crim. 150.10 is a pattern “Issues and Recommendation” form.  N.C.P.I. Crim. 150.10 (App.) sets out the Issues covered above, lists the selected statutory aggravating circumstances followed by spaces where the jurors can indicate if they found the circumstance to exist or not, lists the selected statutory mitigating circumstances followed by spaces for the jurors to indicate whether the circumstance was found or not, provides for non-statutory mitigating circumstances with spaces to indicate whether found or not, and concludes with the “catch-all” circumstance.  You will have to prepare and include your particular non-statutory mitigating circumstances.  Instructions are provided on this form to direct the jurors on how to proceed depending upon their answer to an issue.


If you are extremely fortunate, your courtroom clerk will be knowledgeable, experienced and capable of preparing the “Issues and Recommendation” form or forms for you.  All you will need to do is be polite, solicitous, and grateful when you supply your clerk with a list of the non-statutory mitigating circumstances.  Remember that your courtroom clerk may not have any of those attributes, so know how to do it yourself.  You should use the same steps with your computer to prepare this form as you do in preparing the charge.


When you have finalized your instructions of law and the “Issues and Recommendation” form or forms, you should reconvene the charge conference, give all counsel copies of the “Issues and Recommendation” form(s), and allow them to be heard on the record.  Ask counsel to carefully review the form because some people have a tendency, particularly when they read or re-read a document, to see what they want to be there as opposed to what actually is on the form.  The review by the attorneys can help find typos, misspellings, or omitted words.


After the opportunity to review and be heard has passed, ask all counsel if they are satisfied with the form and if they are not, either adjust language to satisfy them or simply note their objections for the record.  At this time you should close the charge conference.

THE JURY ARGUMENTS

The form and manner of the jury arguments at sentencing are governed by N.C.G.S. 15A-2000(a)(4), N.C.G.S. 7A-97, and Rule 10 of the General Rules of Practice for the Superior and District Courts.


In the simplest of terms these statutes and rules allow the defense at sentencing the absolute right to:


1.
argue last (no opening argument is allowed) no matter whether the defendant has offered evidence or not;


2.
have at least three defense counsel address the jury (the court may limit the number of defense counsel arguing to three); and

3.
have the defense counsel speak as often and as long as they wish (there is no time limit on the closing arguments).


A failure to allow or an abridgment of these rights is reversible error and will result in a new sentencing hearing.  No harmless error standard is applied in such instances.


A trial judge should be especially attentive and mindful of the conduct and language used by attorneys during the voir dire of the jury, their opening statements, and their closing arguments.  Appellate authorities lead to the conclusion that a failure to intervene by the trial judge when an attorney’s conduct or language is objectionable during these stages has the potential to result in a reversal by an appellate court, even if opposing counsel do not object.  Therefore, prior to the beginning of either of these stages, you should remind counsel you will be particularly attentive at these times.


Cases addressing the propriety or impropriety of specific arguments by the State and defense are legion.  There will be no attempt to list these arguments individually.  You should have some familiarity with the kinds and types of arguments that have been approved or declared improper.  In general terms the recurrent areas or subjects of closing arguments which have given rise to appellate court comment are parole eligibility; biblical references; belittling and/or demeaning witnesses or the defendant either professionally or personally by name-calling or making references to animal traits or qualities or making comparisons to inappropriate historical characters; general deterrence as opposed to specific deterrence; events or circumstances outside the record; aggravating or mitigating circumstances not submitted; asking jurors to put themselves in the place of the victim; appellate review; description of executions; residual doubt; the defendant’s failure to testify; and the effect of a failure to agree upon a sentence recommendation.


If any of these subjects arise or arguments based thereon are given during the addresses to the jury, the judge should consider whether intervention ex mero motu is necessary.  In granting a new sentencing hearing in the case of State v. Jones, 355 N.C. 117 (2002), the Supreme Court stated:


“As for the effect of a defendant’s failure to object to improper remarks, this Court is mindful of the reluctance of counsel to interrupt his adversary and object during the course of closing argument for fear of incurring jury disfavor.  Thus, it is incumbent on the trial court to monitor vigilantly the course of such arguments, to intervene as warranted, to entertain objections, and to impose any remedies pertaining to those objections.  Such remedies include, but are not necessarily limited to, requiring counsel to retract portions of an argument deemed improper or issuing instructions to the jury to disregard such arguments.”  Jones at page ​​​129.


And further, “The power and effectiveness of a closing argument is a vital part of the adversarial process that forms the basis of our justice system.  A well-reasoned, well-articulated closing argument can be a critical part of winning a case.  However, such argument, no matter how effective, must:  (1) be devoid of counsel’s personal opinion; (2) avoid name-calling and/or references to matters beyond the record; (3) be premised on logical deductions, not on appeals to passion or prejudice; and (4) be constructed from fair inferences drawn only from evidence properly admitted at trial.  Moreover, professional decorum requires that tactics such as name-calling and showmanship must defer to a higher standard.  While the melodrama inherent to closing argument might well inspire some attorneys to favor stage theatrics over reasoned persuasion, such preference cannot be countenanced…”.  Jones at page 135.


Prior to the closing arguments, the trial court should consider giving the instructions regarding closing arguments which were given at the guilt/innocence phase.  These instructions should, of course, refer to sentence recommendation instead of verdict.

ALLOCUTION

At some point during the sentencing phase, especially if the defendant did not testify, the defense may move or request the court to allow the defendant to allocute--that is, to make an unsworn statement to the jury or to have defense counsel read the defendant’s written statement to the jury.


While allocution existed at common law and while G.S. 15A-1334(b) allows the defendant to address the court at sentencing, the Supreme Court has ruled that at a capital sentencing hearing, the defendant has no right to place before the jury an unsworn statement in any form.  The defendant may, of course, testify under oath and be subject to cross-examination.  State v. Green, 336 N.C. 142 (1994).

In the event the defendant does not testify at the sentencing hearing, the court should consider making an inquiry in the absence of the jury so that the record will reflect the defendant’s awareness of the right to testify and that the decision not to do so was the defendant’s choice.

JURY DELIBERATIONS

The twelve have now retired to the jury room to deliberate upon their unanimous sentence recommendation.  At a minimum, they should have with them the original Issues and Recommendation Form, a legal pad, a pen and a manila envelope marked “Issues and Recommendation Form.”


A judge presiding over such a hearing today might also permit the jury to have their notes, individual copies of the Court’s instructions of law, and individual copies of the Issues and Recommendation Form which were given to them during the charge.


Periodically during the deliberations you should expect the defense to request you to rule that a reasonable time has passed, that a unanimous agreement on a sentence recommendation has not been reached, and to impose a sentence of life imprisonment.  G.S. 15A-2000(b).  What constitutes a reasonable time is for you to determine in your discretion.


It is also likely that while deliberating the jury may send you questions.  One frequent question concerns either the meaning of life imprisonment or parole eligibility.  The appropriate response to this question, depending upon whether the murder occurred before or after October 1, 1994, is contained in N.C.P.I. Crim. 150.13.  And, as to the issue of parole eligibility, you should refer to page 2, footnote 2 of N.C.P.I. Crim. 150.10.


Another question is what happens if the jury fails to unanimously agree as to one of the Issues requiring unanimity or to a sentence recommendation.  The judge’s answer should be that your inability to reach a unanimous recommendation as to (Issue _____)(punishment) should not be your concern but should simply be reported to the court.


In the event the jury reports they are unable to unanimously agree on Issues 1, 3, or 4 or on the sentence recommendation, you should be prepared to conduct an inquiry of the foreperson.  A series of questions prepared to address this situation is included in the appendices to this paper.


Remember the “Allen Charge” as set out in G.S. 15A-1235(b) may be used as further instructions to aid the jurors in reaching a unanimous answer to an Issue or sentence recommendation.


Finally, except in limited circumstances, see State v. Sanders, 347 N.C. 587 (1998), there is no mistrial of a sentencing hearing.  In the event the jury cannot unanimously agree as to Issues 1, 3, or 4 or as to the sentence recommendation, the trial judge enters a sentence of life imprisonment without parole.

TAKING THE RECOMMENDATION – POLLING THE JURY

The jury knocks.  The bailiff responds and informs you the jury has reached a sentence recommendation.  If the defendant is not at that moment in the courtroom, allow the defense attorneys a few moments to tell the defendant and to speak to him/her.  Allow the Sheriff’s staff to arrive and prepare.  Be sure the State, the victim’s family, the defense attorneys, the defendant, his/her family, the media and any/all spectators are in place so that “comings and goings” will be at a minimum.  Advise everyone that “no one knows what the recommendation is, that order will be required, and that anyone who cannot remain adequately silent when the recommendation is announced should now leave.”  Consider allowing an opportunity for folks to depart and then announce that all persons are ordered to remain orderly and silent thereafter.


When the twelve jurors have returned to the box, ask the foreperson to raise his or her hand.  Inform the foreperson that you have certain questions to ask him/her, that the questions except for the first question should be answered only “yes” or “no,” and that nothing more should be volunteered.  Ask the foreperson to state his/her name for the record.  Ask the foreperson if he/she was elected foreperson of the jury.  Ask if the jury has reached a unanimous sentence recommendation in this case.  Ask if the foreperson has written or recorded the jury’s sentence recommendation on the Issues and Recommendation Form.  Ask if the foreperson has that form with him/her at this time.  Instruct the foreperson to give the form to the bailiff and the bailiff to bring the form to you.


Review the Form and announce for the record that it has been completed in accordance with the court’s instructions of law.  You should then poll the jury individually as required by G.S. 15A-2000(b).  Do not require the courtroom clerk to poll the jury, but do so yourself.  Begin with the foreperson.  Call his or her name and ask him/her to say “here” or “present” for the record.  State as follows:  “as foreperson of the jury in the case of State vs. John Doe, you have returned as the jury’s unanimous sentence recommendation that the defendant be sentenced to (death/life).  Is this your individual sentence recommendation?  Do you still agree to this sentence recommendation?”


Then call the names of each juror beginning with juror number one.  State to each of them as follows:  “In this case your foreperson has returned as the jury’s unanimous sentence recommendation that the defendant be sentenced to (death/life).  Is this your individual sentence recommendation:  Do you still agree to this sentence recommendation?”


If a juror is so emotional or crying to such an extent that the juror cannot speak or be understood but is able to nod their head or make a similar physical movement indicating an affirmative response, recite for the record your observation, the gesture, and its affirmative meaning.


Once all twelve jurors have been asked the questions and have given “yes” answers, dictate into the record the procedure you used, the questions you asked, and the answers received.  You should then declare the sentence recommendation to be unanimous, accept it by the court and order it recorded by the Clerk.

SENTENCE

If the defendant was convicted of one or more crimes in addition to first-degree murder and keeping in mind that for felony-murder the judgment for the underlying felony is arrested, the trial judge may have to conduct a sentencing hearing as required under Structured Sentencing for those additional crimes.  You will have to determine felony class and prior record level for each of the other felonies.  You should conduct this portion of the sentencing hearing under the same procedure you use for the sentencing of any non-capital felony.


Prior to entering these sentences as well as before the entry of the death sentence, you should allow the defendant the opportunity to address the court.  


A form for the death sentence is contained in N.C.P.I. Crim. 107.10.  The judge is no longer required to set an execution date, as G.S. 15-194 now authorizes the Secretary of Correction to schedule that date.  Certain certificates also are required after the sentence of death is pronounced.  G.S. 15-189 details the necessary documents and their distribution.


If you choose to enter consecutive sentences on the non-capital crimes, you should enter the death sentence first and enter each consecutive sentence thereafter.  In the event the appellate courts determine for any reason that a life sentence should be entered, resentencing will be less complex.


Among the other documents you will sign after sentencing are the appeal entries.  The procedure and issues arising at that stage are another presenter’s concern. 

NORTH CAROLINA CAPITAL LITIGATION

THE PENALTY PHASE – SUPPLEMENT 


In the preceding pages the intent and goal was to guide a trial judge from the verdict of guilty of first-degree murder to the sentence recommendation by addressing the various issues and stages of a sentencing hearing as they arise in chronological order.  In so doing, this approach considered those issues and stages which occur in the “ordinary” or “usual” first degree murder trial and sentencing hearing.  The focus will now be upon those issues which, if they do arise, occur relatively infrequently.

THE ENMUND ISSUE

Experience and the facts of capital case appellate opinions suggest this issue is the most frequent of the infrequent issues and will, therefore, be discussed first.  


Issue One-A in the pattern instructions, N.C.P.I. Crim. 150.10 (at pages 7 and 8), and on the Issues and Recommendation Form, N.C.P.I. Crim. 150.10 (App.), is the Enmund issue.  This issue does not arise if the defendant is found guilty based on theories of both premeditation and deliberation and felony-murder.  It arises only when the sole basis for the conviction is felony-murder.  In other words, if there is evidence that the defendant may not have been involved in the killing except that the defendant is guilty of the underlying felony, then the judge should instruct on Issue One-A.


In order for the State to prevail on the Enmund issue, the State must prove beyond a reasonable doubt that the defendant, himself or herself, either (1) killed or attempted to kill the victim; or (2) intended to kill the victim; or (3) intended that deadly force would be used in the course of the underlying felony; or (4) was a major participant in the underlying felony and exhibited reckless indifference to human life.  If the jury unanimously finds that the evidence supports one of these categories, the jury answers Issue One-A “yes” and proceeds to consider the next Issue.  A “no” answer results in a sentence recommendation of life imprisonment.


When an Enmund issue arises there is no need to alter the procedural order of the sentencing hearing as discussed in the main body of this paper.  The judge’s decision to instruct on Issue One-A is merely a function of the court’s analysis of the evidence dependent upon the basis of the first degree murder conviction.

THE MENTAL RETARDATION ISSUE

The Constitution of the United States and N.C.G.S. 15A-2005 prohibit the imposition of the death sentence upon a person adjudged to be mentally retarded.  The definitional requirements of mental retardation under North Carolina law are established by that statute.  When the issue presents pre-trial, the burden is upon the defendant to demonstrate mental retardation by clear and convincing evidence.  This issue is determined pre-trial by the judge upon motion with appropriate affidavits.  If satisfied, the judge declares the case non-capital.  If the judge is not convinced the defendant is mentally retarded, the defendant may offer evidence at the sentencing hearing and have the jury determine the issue. The standard of proof at this stage is “by a preponderance of the evidence.” G.S. 15A-2005(f).

How frequently the issue of mental retardation will have to be decided by a jury is anyone’s guess.  As of this writing, there are no Supreme Court decisions involving a situation where a jury has had to decide this Issue.  As a procedure for pre-trial determination is in place and as the district attorneys now have the discretion to proceed non-capitally, there may well be very few cases where a jury will have to determine this Issue.  Hopefully, there will be few, if any, of these cases as the trial judge may have to answer at least two questions arising out of the Mental Retardation Issue.  


The first question is how does the trial judge deal with the issue from a procedural perspective.  G.S. 15A-2005(e) and (g) provide at least one procedure.  After the introduction of evidence of mental retardation those sections require:


1.
submission of a special issue to the jury,


2.
prior to the consideration of aggravating or mitigating circumstances and determination of sentence, and


3.
upon the jury determining the defendant to be mentally retarded, the judge declares the case non-capital and imposes a sentence of life imprisonment, however


4.
if the jury determines the defendant is not mentally retarded, the jury may consider the evidence of mental retardation when determining aggravating or mitigating circumstances and the sentence recommendation.


I submit the implication of this language is that there will be a tripartite proceeding when the Issue of Mental Retardation arises.  A trial judge could be faced with a guilt phase with opening statements, evidence, arguments, instructions and verdict; a mental retardation phase with separate opening statements, evidence, arguments, instructions and issue determination; and finally a sentencing phase with separate opening statements, evidence, arguments, instructions and sentence determination.  Moreover, prior to each phase, the judge would have to instruct the jury as to what is forthcoming.


In the case of State v. Armondo Ortez, Wake County case number 02-CRS-67097, Judge John Jolly presided over a case where mental retardation was at issue.  Judge Jolly concluded that a tripartite proceeding was appropriate and would be both less complex and less confusing and followed the procedure discussed above.


It is equally possible to interpret these statutory sections to allow the trial judge to alter or vary the order of the sentencing hearing only in that the judge submits the Issue of Mental Retardation and receives a determination thereof before instructing on aggravating and mitigating circumstances and submission of the Issues and Recommendation form.


No matter how you choose to proceed, instructions of law on the Mental Retardation Issue to be given the jury and an issue form to be submitted therewith are found at N.C.P.I.  Crim. 150.05.


The second question the trial judge may have to address is: what do you do if the jury indicates it is deadlocked on this issue.  Unlike the G.S. 15A-2000(b) requirement of life imprisonment there is no similar requirement in G.S. 15A-2005.  

Judge Jolly was faced with this very situation in the Ortez case.  When the jury sent him a note signed by all twelve jurors stating that they would never be able to reach a unanimous determination, Judge Jolly concluded that upon finding the jury hopelessly deadlocked, declaring the case non-capital and entering a life sentence was in keeping with the spirit of the law, especially as that was the statutorily required procedure as to every other Issue requiring unanimity when the jury was unable to unanimously agree.

While Judge Jolly’s approach in this situation appears to be the correct procedure, arguments have been advanced in support of declaring a mistrial, discharging the jury and conducting another sentencing hearing with the submission of the Mental Retardation Issue to another jury.

RESENTENCING ISSUES

The unique issues which arise at resentencing hearings are whether the judge can submit an aggravating circumstance(s) which was not submitted or found at the prior sentencing hearing, whether a stipulation by the State at the prior hearing that an aggravating circumstance did not exist bars submission of that issue at resentencing, whether the defendant is entitled to a peremptory instruction at resentencing on a statutory mitigating circumstance which was stipulated to at the prior hearing, and whether the defendant is entitled to a jury instruction at resentencing that a mitigating circumstance exists as a matter of law if that circumstance was found to exist by the jury at the prior hearing.


For answers to these questions and case authorities, you should review Professor Farb’s Capital Case Law Handbook at pages 174-176.  The answers are no and no if the evidence at the resentencing hearing supports the aggravating circumstance(s) and no and no.


Finally, a particularly interesting case arising from a fact situation involving a defendant who pleaded guilty to murder and kidnapping and who ultimately had three sentencing hearings is State v. Sanderson, 346 N.C. 669 (1997).  For a short and concise discussion of sentencing, issues you should read this case.

THE DEFENDANT WHO WANTS TO DIE

This issue supposes a defendant who, having been convicted of first degree murder, insists on presenting no evidence of mitigating circumstances and no argument against imposition of the death penalty.  


It does not appear this issue has arisen in this context in our state.  The closest situation in North Carolina may be the defendant who, having received the death penalty, insists that no appeal be pursued or that after a certain level of appellate review has been exhausted that no further appeals be pursued.  Even in this latter situation, I am not knowledgeable of or versed in the legal arguments and appellate analyses advanced in support of or in denial of the defendant’s right to forego appeals of a death sentence.


The question to be mulled over is: what is the responsibility of the trial judge if a defendant elects to proceed as we have supposed?  And as a further inquiry: is that responsibility different if the defendant is appearing pro se with standby counsel?  Finally, does the responsibility change if the defendant has court-appointed or retained counsel and directs those attorneys not to present mitigating evidence nor make an argument.  


Perhaps the wisest course for the trial judge when counsel, including standby counsel, are in the case may be to recess the hearing and allow or suggest the attorneys research their ethical obligations including an inquiry of the State Bar.  What they learn could be of guidance to the judge.  The recess would also allow counsel to confer with their client and perhaps persuade a change of mind.  Given the limited role of standby counsel, an attorney serving in that capacity may not be in a position to assist you at all.  A recess also would allow the judge to seek the advice of other judges and of School of Government staff members.  Finally, research into how other states have dealt with like or similar situations could be valuable especially if those states’ death penalty statutes are comparable to that of North Carolina.  


At a minimum, the judge should locate and consider cases which have addressed issues such as the defendant’s right to choose his/her own individual jurors, the defendant’s right to appear pro se and make strategic decisions for himself/herself, and the defendant’s right to forego further appeal.  These cases may be ones from which the trial judge could analogize to the instant situation.  


Most probably the defendant should be allowed to choose the supposed course if the trial judge is satisfied the defendant is competent and the decision is made freely, voluntarily, knowingly and intelligently.  If there is any question regarding the defendant’s competence or capability to proceed, the judge could consider ordering expert examination.  With regard to a knowing and intelligent decision, the judge could make inquiry of the defendant with questions similar to those used when determining whether to allow a defendant to proceed pro se.


Lastly, even if the defendant is allowed to proceed without the offer of mitigating evidence or argument, the judge is not relieved of the duty to review all evidence offered at the guilt phase and the State’s evidence offered at sentencing and to instruct on any statutory mitigating circumstance(s) supported by that evidence.  Further, I believe it would be appropriate and not error for the judge to sift all the evidence and instruct on any non-statutory mitigating circumstances supported by that evidence.  And in all cases, the judge must instruct on the “catch-all” mitigating circumstance.


In the event you are faced with this most improbable situation, I wish you well.  I am sure each of you will make the correct decision.
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