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Cases We Will (Try To) Cover

• Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1019 (Mar. 25, 2021) (holding no 
causal link required between defendant’s availment of a forum and plaintiff’s claim)

• Cohen v. Cont’l Motors, Inc., 2021-NCCOA-449 (Sept. 7, 2021) (applying Ford Motor Co.)
• Mucha v. Wagner, 2021-NCSC-82 (Aug. 13, 2021) (finding no personal jurisdiction where 

defendant made calls to plaintiff without knowing she was located in NC) 

• Milone & MacBroom, Inc. v. Corkum, 2021-NCCOA-526 (Oct. 5, 2021) (finding no jurisdiction in 
trial court to conduct supplemental proceedings where no writ of execution issued or returned)

• Hull v. Brown, 2021-NCCOA-525 (Oct. 5, 2021) (dismissing as interlocutory appeal from denial of 
transfer to three-judge panel before resolution of all matters not concerning validity of statute)

• Mole’ v. The City of Durham, 2021-NCCOA-527 (Oct. 5, 2021) (reviving plaintiff’s claim under the 
fruits of one’s labor clause)

• SELC v. NCRR, 2021-NCSC-84 (Aug. 13, 2021) (finding NCRR not government agency subject to 
the Public Records Act when control not exercised by government in its capacity as sovereign)

• Osborne v. Yadkin Valley Econ. Dev. Dist., Inc., 2021-NCCOA-454 (Sept. 7, 2021) (PDR 
PENDING: finding, inter alia, that school board could delegate its duty to safely transport students 
to independent contractor)





Ford Motor Co. v. Montana Eighth Jud. Dist. Ct.
U.S. Supreme Court   

“To be subject to that kind of jurisdiction, the 
defendant must take ‘some act by which [it] 
purposefully avails itself of the privilege of conducting 
activities within the forum State.’ …. And the plaintiff's 
claims ‘must arise out of or relate to the defendant's 
contacts’ with the forum.’” 

141 S. Ct. 1017, 1019 (2021)

Personal JurisdictionSpecific



Losing Argument in Ford

Purposeful 
Availment

Claims “arise out of 
or relate to” Δ’s 
contacts with forum

Δ Πs

CONCURRENCE: “To say that the Constitution 
does not require the kind of proof of 
causation that Ford would demand . . . is not 
to say that no causal link of any kind is 
needed. And here, there is a sufficient link.”

Ford Motor Co., 141 S. Ct. at 1033 (Alito, J., concurring). 



Purposeful 

Availment
Claims “relate to” 

D’s contacts with 

forum

Πs

?

Winning Argument in Ford

“[S]ome relationships will support jurisdiction without a 
causal showing. That does not mean anything goes. In the 
sphere of specific jurisdiction, the phrase ‘relate to’ 
incorporates real limits, as it must to adequately protect 
defendants foreign to a forum. But again, we have never 
framed the specific jurisdiction inquiry as always 
requiring proof of causation.”

141 S. Ct. at 1026, 1028.

Ford had systematically served a market in Montana 
and Minnesota for the very vehicles that the plaintiffs 
allege malfunctioned and injured them in those States. 
So there is a strong ‘relationship among the defendant, 
the forum, and the litigation’—the “essential 
foundation” of specific jurisdiction.”



Cohen v. Cont’l Motors, Inc. 
2021-NCCOA-449 (Sept. 7, 2021)

"N6509Z - Lancair LC42 [BSL 3.15]" by Chaika12 is licensed under CC BY-NC-SA 2.0

https://www.flickr.com/photos/91964767@N07/16810886485
https://www.flickr.com/photos/91964767@N07
https://creativecommons.org/licenses/by-nc-sa/2.0/?ref=ccsearch&atype=rich


Purposeful 

Availment
Claims “relate to” 

Δ’s contacts

❖ Interactive informational website with 14 paid 
subscribers in NC

❖ 2,948 sales of component parts with a total value 
of $3,933,480.65 in NC through distributor 
Triad

❖ Maintenance support to companies dealing in 
CMI components in NC

❖ Provided maintenance support to company that 
installed CMI accident starter adapter in NC

❖ CMI accident starter adaptor 
installed in NC

❖ Accident in NC

❖ Cohens reside in NC

“[P]ut just a bit differently, there must be an 
affiliation between the forum and the 
underlying controversy, principally, [an] activity 
or an occurrence that takes place in the forum 
State and is therefore subject to the State's 
regulation.”

Cohen at ¶ 26

Πs



Mucha v. Wagner
2021-NCSC-82 (Aug. 13, 2021)



Purposeful 

Availment/Direction

Claims “arise out of 

or relate to” Δ’s 

contacts with forum

• 28 calls 
made to π

• Calls received in NC 
• by π in NC 
• who experiences fear in NC

“Our decision in this case addresses a unique situation 
characterized by a crucial fact: Wagner lacked any reason to 
know or suspect that Mucha had moved to and was present in 
North Carolina.” 2021-NCSC-82, ¶ 25.

Π





Milone & MacBroom, Inc. v. Corkum
2021-NCCOA-526 (Oct. 5, 2021)

• Supplemental proceedings pursuant to NCGS 
§1-352 et seq.

• Trial court entered order granting π’s motion 
to compel and Rule 11 sanctions against Δ



Milone & MacBroom, Inc. con’t.

Interlocutory appeal:

• Motion to compel not enforced by sanctions, Rule 11 
sanctions has no $ amount so no substantial right at issue

• COA invokes N.C. R. App. P. 2 to issue Writ of Certiorari



Milone & MacBroom, Inc. con’t.

“Indeed, here, we discern a fundamental 
jurisdictional defect in the institution of the 
supplemental proceedings in this case which 
neither party has identified below or in this Court: 
no writ of execution was issued to enforce the 
Judgment or returned unsatisfied in whole or in 
part prior to Plaintiff undertaking supplemental 
proceedings.” 



Hull v. Brown
2021-NCCOA-525 (October 5, 2021)

2021-NCCOA-525



https://civil.sog.unc.edu/court-of-appeals-holds-that-heart-
balm-claims-are-not-facially-unconstitutional/

Hull v. Brown con’t.



Hull v. Brown con’t.

NC Rule of Civil Procedure 42(b)(4)

“. . . the court shall, on its own motion, transfer that portion of 
the action challenging the validity of the act of the General 
Assembly to the Superior Court of Wake County for resolution by 
a three-judge panel if, after all other matters in the action have 
been resolved, a determination as to the facial validity of an act 
of the General Assembly must be made in order to completely 
resolve any matters in the case.” 

N.C.G.S. 1-267.1(a1)



Hull v. Brown con’t.

Is appeal proper from the denial of a motion 
to transfer to a three-judge panel based 
upon a purported facial constitutional 
challenge to an act of the General Assembly?
N.C.G.S. 1-277(a).



Hull v. Brown con’t

Denial of transfer pursuant to G.S. 1-267.1 
does not affect a substantial right when:

1. The constitutional challenge is not to “an 
Act of the General Assembly.” Estes v. Battiston

(explaining there is no right to the venue for challenge to common law)

2. Transfer is denied before “all other 
matters” have been fully resolved. Hull v. Brown

(“This interlocutory appeal is premature.”).







Mole’ v. City of Durham
(COA Oct. 5, 2021)

Plaintiff appeals from trial court’s grant of a 

12(b)(6) dismissal of three state 

constitutional claims: 

Due Process

Equal Protection 

Fruits of One’s Labor



N.C. Constitution, Art. I, § 1

“We hold it to be self-evident that all persons 
are created equal; that they are endowed by 
their Creator with certain inalienable rights; 
that among these are life, liberty,

and the pursuit of happiness.”

the enjoyment of the fruits of their own labor,



Prior Precedent re Fruits of Labor

• Prohibits licensing restrictions not rationally 
related to public health, safety, or welfare and 
not reasonably necessary to promote a public 
good/prevent public harm

• Prohibits arbitrary cap on towing fees

• Police dep’t violated clause when failed to 
follow own promotion procedure (Tully v. 
City of Wilmington)



Mole’ v. City of Durham con’t.

• Tully Test : Did (1) a clear and established 
employment policy that furthered a 
legitimate government interest exist?; (2) was 
it violated?; and (3) did the violation cause 
injury?

• YES: City of Durham did not give Plaintiff 72 
hours notice of his pre-disciplinary 
conference as mandated in its employment 
policy





SELC V. N.C. RAILROAD
(2021-NCSC-84)

"Great Smoky Mountains Railroad - Bryson City Bridge over the Tuckasegee River, North Carolina" by Timothy Wildey is licensed under CC BY-NC 2.0

https://www.flickr.com/photos/36662615@N05/5902571018
https://www.flickr.com/photos/36662615@N05
https://creativecommons.org/licenses/by-nc/2.0/?ref=ccsearch&atype=rich


N.C. Public Records Act

• (a) “Public record” or “public records” shall mean all documents …[ETC.], 
made or received pursuant to law or ordinance in connection with the 
transaction of public business by any agency of North Carolina government 
or its subdivisions. Agency of North Carolina government or its subdivisions 
shall mean and include every public office, public officer or official (State or 
local, elected or appointed), institution, board, commission, bureau, 
council, department, authority, or other unit of government of the State or 
of any county, unit, special district or other political subdivision of 
government. 

• (b) The public records and public information compiled by the agencies of 
North Carolina government or its subdivisions are the property of the 
people. Therefore, it is the policy of this State that the people may obtain 
copies of their public records and public information free or at minimal cost 
unless otherwise specifically provided by law. . . .” N.C.G.S. § 132-1 (2019). 



N.C. Public Records Act

“Agency of North Carolina government or its 
subdivisions shall mean and include every 
public office, public officer or official (State or 
local, elected or appointed), institution, 
board, commission, bureau, council, 
department, authority, or other unit of 
government of the State or of any county, 
unit, special district or other political 
subdivision of government.”



Totality of the Circumstances Test

“[The court] weighs all of the relevant facts and 
circumstances in order to determine whether the record, 
when viewed in its entirety, show[s] that the government 
exercise[s] such substantial control over the operations of 
the relevant entity as to render it a governmental agency or 
subdivision, with ‘each new arrangement [to] be examined 
anew and in its own context.’ . . . [U]ltimately . . . the 
inquiry . . . [is] in large part, one of statutory construction.”

SELC at ¶ 29.



Totality of the Circumstances Test

• Legislative Intent

• “Substantial Governmental Control” 



NCGS § 124-17 (b) & (c)
requires the Railroad to 
provide both non-
confidential and 
confidential information to 
the Governor and General 
Assembly 

Majority Approach

Legislative Intent: Does the GA 
consider the Railroad to be an 
agency? 



“ [T]he extent to which the State 
exercises sovereign authority, rather 
than authority derived from some 
other source, should be an important 
feature of any determination 
concerning the applicability of the 
Public Records Act.” ¶ 41. 

Majority Approach

Substantial Governmental 
Authority: What is the SOURCE 
of the authority being exercised? 



“Thus, given that both the General Assembly and 
other governmental entities have consistently treated 
the Railroad as a private corporation rather than a 
public agency or subdivision and given that the State, 
acting in its capacity as sovereign, does not have a 
sufficient degree of control over the day-to-day 
operations of the Railroad, we hold that [the NCRR 
is not subject to the Public Records Act].”

SELC at ¶ 43

“Rejected" by Sean MacEntee is licensed with CC BY 2.0. To view a copy of this 
license, visit https://creativecommons.org/licenses/by/2.0/



Dissent’s Approach

Legislative Intent: Did the GA 
consider the Railroad to be an 
agency for the purposes of the 
Public Record Act? 



Dissent’s Approach

Substantial Governmental 
Authority: Are NCRR’s 
operations sufficiently 
intertwined with those of the 
government to subject it to the 
Public Records Act?



4. A corporate entity can still be subject to the PRA. 

(“[T]he Railroad’s separate corporate existence does 

not, of course, control the outcome of this case…”)

Takeaways
1. NCRR not subject to the PRA.

2. Totality of the circumstances test- no enumerated 

factors

3. Substantial governmental control must exist as an 

exercise of sovereign not corporate authority= FORM 

MATTERS



Osborne v. Yadkin Valley

PDR Pending
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