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“Amend” the jury’s verdict?

Justus v. Rosner (NC Supreme Court Dec. 2018)

• Jury awarded nominal damages.

• Trial court determined damages were manifestly inadequate. 

• Trial court set aside nominal damages verdict.

• Trial court instead awarded $512,162 plus costs ($175,547.59).

p. 1

COA and Supreme Court: 

Trial court had no authority to enter its own damages 
amount.  New trial instead.

Supreme Court: “[Rule 59] states explicitly that, once that 
determination had been made, the only relief that the trial 
court may award to plaintiff is a new trial.” 

Proper notice before sanctions

OSI Restaurant Partners, LLC v. v. Oscoda Plastics, Inc. (COA July 2019)

• Case filed in 2013. For about 3 years, Oscoda delayed its discovery responses, 
obfuscated, told the court iffy stories about its “backup tapes”, etc.

• Court entered Spoliation Order in 2017 – Straighten up or else!

• Then Oscoda violated Spoliation Order (appeared to have hidden the smoking gun 
documents).

• OSI moved to amend complaint to add new claims in light of the new evidence. 

• Oscoda moved to set aside Spoliation Order.

• At hearing on Oscoda’s motion to set aside Spoliation Order, Plaintiff asked for 
sanctions (default judgment) against Oscoda for discovery violations.

• Judge granted default judgment against Oscoda under Rule of Civil Procedure 37(b)(2) 
“and its inherent powers.”

p. 3

COA: Sanction vacated.

“Plaintiffs did not file a written motion seeking discovery 
sanctions against Defendant. At the time of the…hearing, 
the…only matter left to be resolved was [the] motion to set 
aside the spoliation instruction.”

“A party is entitled to notice whether sanctions are imposed 
under Rule 37…or under the trial court’s inherent 
disciplinary authority. … [T]he complete absence of notice 
of potential sanctions ... is not adequate notice.”
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Proper notice before sanctions

Walsh v. Cornerstone Health Care, P.A. (COA June 2019)

• Employees learned that employer had “intentionally withheld a vast number of highly 
relevant and damaging documents…despite the CEO having attested, under oath, that 
no such documents existed.”

• Motion for sanctions under Rule 26(g)

• Court awarded sanctions—
struck employer’s answer

• But sanctions were awarded 
under Rule 26(f)

p. 4COA: Sanction reversed and remanded.

“Defendant was not advised, prior to the hearing, that it 
might be sanctioned for failure to supplement its discovery 
responses pursuant to Rule 26(e); wholly absent from 
Plaintiffs’ motion was any contention that Defendant should 
be sanctioned on that basis.”

“The [party] against whom sanctions are to be imposed 
must be advised in advance of the charges against 
[it].”…While North Carolina does not require notice of the 
precise type of sanctions sought, a party is nevertheless 
entitled to (1) notice of the bases of the sanctions and (2) 
an opportunity to be heard thereon.”
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Alienation of affection and criminal conversation

12

13

14



5

“No. Because Daddy 
doesn’t own you…Duh.”

Immunity: Governmental or proprietary?

Meinck v. City of Gastonia (NC Oct. 26, 2018))

p. 5

COA

Proprietary 
function. 

Not immune.

Supreme Court

Governmental 
function.
Immunity applies.

Both courts applying Williams v. 
Pasquotank, 366 N.C. 195 (2012).

Immunity: Governmental or proprietary?

Meinck v. City of Gastonia (NC Oct. 26, 2018))

p. 5

COA

Proprietary 
function. 

Not immune.

Supreme Court

Governmental 
function.
Immunity applies.

Both courts applying Williams v. 
Pasquotank, 366 N.C. 195 (2012).

NC Supreme Court:

“We again emphasize that “the 

proper designation of a 

particular action of a county or 

municipality is a fact intensive 

inquiry ... and may differ 

from case to case.” 
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Right to speedy trial – direct Const’l claim?
Washington v. Cline (COA Sep. 3, 2019)

p. 6

Home 
invasion

2011 – Direct civil claim under N.C. 
Const. Art. 1, Sec. 18 against DA
- Damages for deprivation of his 
right to speedy trial

Court of Appeals: NO SUCH CLAIM

“We decline to recognize a private cause of 
action in connection with the deprivation of 
the right to a speedy trial as guaranteed by 
Article I, section 18 of our North Carolina 
Constitution.”

Medical malpractice – proximate cause
Parkes v. Hermann (COA May 2019)

p. 9  

But…undisputed evidence:
Alteplase would have given her a 
40% chance of improvement.

Alteplase

Failure to properly diagnose 
and treat stroke diminished 
her chance for improved 
outcome.

SO…could she, as a matter of law, possibly 
meet the “more likely than not” standard 
of proof for proximate cause? 

Medical malpractice – proximate cause
Parkes v. Hermann (COA May 2019)

p. 9  

But…undisputed evidence:
Alteplase would have given her a 
40% chance of improvement.

Alteplase

Failure to properly diagnose 
and treat stroke diminished 
her chance for improved 
outcome.

SO…could she, as a matter of law, possibly 
meet the “more likely than not” standard 
of proof for proximate cause? 

“Loss of chance”

(disc. rev. allowed – Sept. 2019)
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Negligence:  duty of appraiser
Lamb v. Styles (COA Feb 2019)

p. 9  

• Lambs and Holts had adjacent property.

• In 2008 Lambs discovered an erroneous 2007 
survey: 
The Holts’ appraiser (Styles) had designated 17 
acres of Lamb property as Holt property.

• Lambs brought quiet title action against Holts (and 
won, obviously).

• Lambs then sued Styles to recover the amount 
they spent setting things right.

• Trial court dismissed.  

Professional negligence

Negligent 
misrepresentation

Court of Appeals:  Dismissal affirmed.

Appraiser did not have duty of care toward 
adjacent landowner in performing this survey.

As third parties to the appraisal, Lambs would 
have to show that there was an intention that 
they would act in reliance on the survey.

NIED and foreseeability
Newman v. Stepp (COA Sept 2019) (w/ dissent)

p. 6  

COA majority: 

NIED claim can proceed. 
Foreseeability 
sufficiently alleged.

COA dissent: 

NIED claim properly 
dismissed. Not 
“foreseeable” for NIED. 

Case is on NC Supreme Court 
docket.

“The dispositive issue surrounding plaintiffs’ 
claim for NIED is foreseeability.”
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“Sound, basic education”
Silver v. Halifax 

Leandro

Can the County (the Board of Commissioners) 

be sued for failure to provide a “sound, basic 

education”? 

p. 10

Majority:  No. 

Only the 

State.

Dissent:  Yes.  At 

least to the extend 

of their control of the 

funding. 

Court files and First Amendment
Doe v. Doe (COA Dec. 2018)

p. 11

Party names
Attorney/GAL names
Facts and allegations
Motions
Orders
Court-approved
settlement

Motion to unseal

G.S. 1-72.1

Under Art. I, sec. 18 of N.C. Constitution: 

• Public (including media) have a qualified 
right of access to a court file.

• This right can only be limited when there is 
a compelling countervailing public interest. 

-Virmani 1999
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Court files and First Amendment
Doe v. Doe (COA Dec. 2018)

p. 11

Party names
Attorney/GAL names
Facts and allegations

Motions
Orders

Settlement

Motion to unseal
G.S. 1-72.1

• Protect identity of minor victims of 
sexual abuse.

• Defendant’s right to fair trial in 
criminal matter (pending at the time 
in SC).

• Protect innocent third parties from 
embarrassment or economic loss. 

Exculpatory clauses & negligence

Morrell v. Hardin Creek, Inc. (NC Dec. 2018)

p. 13 

What kind of contractual language does 
it take for a party to be exempted from 

liability for its own negligence? 
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Exculpatory clauses & negligence

Morrell v. Hardin Creek, Inc. (NC Dec. 2018)

What about 

negligence?

p. 13 

COA:

Not explicit enough language 

to include the parties’ 

negligence.

Exculpatory clauses & negligence

Morrell v. Hardin Creek, Inc. (NC Dec. 2018)

What about 

negligence?

Winkler v. Appalachian, 238 N.C. 589 
(1953):

“Contracts for exemption from liability for 
negligence are not favored by the law, 
and are strictly construed against the 
party asserting it. The contract will never 
be so interpreted in the absence of clear 
and explicit words that such was the 
intent of the parties.” 

Exculpatory clauses & negligence

Morrell v. Hardin Creek, Inc. (NC Dec. 2018)

What about 

negligence?

NC Supreme Court (6-1): Claim properly dismissed.

A contract need not expressly include the term 
“negligence” in order for an exculpatory clause to 
be enforceable.

“The lease executed by plaintiffs and Hardin Creek 
unequivocally demonstrates the parties’ intent to 
hold each other harmless regarding all liability for 
damage and loss arising from hazards covered by 
the insurance obtained for the premises.”
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Non-compete provisions

“not viewed favorably in modern law”

must be “reasonable as to time and territory”

Non-compete provisions - territory
Aesthetic Facial & Ocular…v. Zaldivar (COA Mar. 2019)

p. 18  

15-mile radius around:

Chapel Hill
Durham
Fayetteville
Greensboro
Greenville
Pinehurst
Raleigh
Rocky Mount
Supply
Wake Forest
Wilmington
Wilson

Non-compete provisions - territory
Aesthetic Facial & Ocular…v. Zaldivar (COA Mar. 2019)

“highly specialized [emergency] medical procedures and orbital 
surgeries…which are currently only available in Eastern North 
Carolina through Dr. Zaldivar’s practice.”

“Should Dr. Zaldivar not be permitted 
to practice in the “restricted 
area”…this could cause harmful delay 
in the delivery of specialized medical 
care in the emergency setting…”

“…time-sensitive face and eye surgeries for 
a population of millions of people in this 
geographic area, including children seen in 
emergency rooms for acute or trauma 
injuries to the eyes and face.”

Subspecialist in 

oculofacial 

plastic surgery
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Non-compete provisions - territory
Aesthetic Facial & Ocular…v. Zaldivar (COA Mar. 2019)

“highly specialized [emergency] medical procedures and orbital 
surgeries…which are currently only available in Eastern North 
Carolina through Dr. Zaldivar’s practice.”

“Should Dr. Zaldivar not be permitted 
to practice in the “restricted 
area”…this could cause harmful delay 
in the delivery of specialized medical 
care in the emergency setting…”

“…time-sensitive face and eye surgeries for 
a population of millions of people in this 
geographic area, including children seen in 
emergency rooms for acute or trauma 
injuries to the eyes and face.”

Subspecialist in 

oculofacial 

plastic surgery

.... for one (1) year after the date of termination of my employment with 

the Company I will not, either directly or through others: .... 

(c) solicit or attempt to solicit any customer or partner of the Company 

with whom I had contact during my employment with the Company to 

purchase a product or service competitive with a product or service of the 

Company; ... or (d) provide products or services competitive with a 

product or service of the Company to any customer or partner of the 

Company with whom I had contact during my employment with the 

Company.

Non-compete provision – time and territory
Sterling Title Co. v. Martin (COA Aug. 2019)

p. 15  

10 years

“territory”

(“client-based) -

unreasonable

“time”-

“in essence an 

11-year 

restriction”

“patently 

unreasonable”
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Holographic will 

“where the meaning or effect of 
holographic notes on a will requires 
reference to another part of the 
will, the holographic notations are 
not a valid holographic codicil to the 
will.”

NC Supreme Ct 1940

Will of Hendrix (COA May 2018)

COA: Caveat properly dismissed.

The meaning of the handwritten 
additions to the will could not be 
determined “without reference to 
any other part of her will.” Not a 
holographic will/codicil as a matter 
of law.

Holographic will
Will of Allen (NC Supreme Ct. Dec. 2018)

p. 27 

COA: Not a valid 
[holographic] codicil.

The meaning of the 
handwritten additions to the 
will could not be determined 
“without reference to any 
other part of her will.”

NC Supreme Ct: Reversed and remanded.

“[T]he handwritten notation 
itself…evinces a clear intent regarding the 
desired disposition for the items 
contained in Article IV. Those words 
themselves explicitly show that the will 
should be modified to eliminate Article IV.
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Town boards and Q-J proceedings
Dellinger v. Lincoln County (COA July 2019)

p. 23  

CUP

DENIED 4-1

Motion to recuse 
Commissioner 

Permenter for bias.

COA:  REVERSED.
RECUSAL WAS 

REQUIRED

Town boards and Q-J proceedings
Dellinger v. Lincoln County (COA July 2019)

• Had actively opposed the solar farm 
and CUP before taking his Board seat 

• Had contributed $$ to the CUP opposition 
before taking his Board seat
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Town boards and Q-J proceedings
Dellinger v. Lincoln County (COA July 2019)

• Had actively opposed the solar farm 
and CUP before taking his Board seat 

• Had contributed $$ to the CUP opposition 
before taking his Board seat

During the hearing:

• presented ten pages worth of his own 
“condensed evidence” in an attempt to 
rebut Petioner’s prima facie case

• “biased, one-sided, and 
incomplete”

“fixed

opinion”

“In quasi-judicial proceedings, no board or 

council member should appear to be an 

advocate for nor adopt an adversarial position 

to a party, bring in extraneous or incompetent 

evidence, or rely upon ex parte communications 

when making their decision.”

PHG Asheville, ––– N.C. App. at ––––, 822 S.E.2d at 85.

51

52

53



16

Town boards and Q-J proceedings
Dellinger v. Lincoln County (COA July 2019)

• Had actively opposed the solar farm 
and CUP before taking his Board seat 

• Had contributed $$ to the CUP opposition 
before taking his Board seat

During the hearing:

• presented ten pages worth of his own 

“condensed evidence” in an attempt 

to rebut Petioner’s prima facie case

• “biased, one-sided, and 
incomplete”

“fixed

opinion”

Advocate

Town boards and Q-J proceedings
Dellinger v. Lincoln County (COA July 2019)

CUP

DENIED 4-1

Servicemembers’ 
Civil Relief Act

50 U.S.C. 3901 
et seq.

AND
N.C. G.S. 127B, 
Art. 4

• NC National Guard

• Other States’ National 
Guard (if serving in NC)

“Dependents” of 
servicemembers
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