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Different kinds of contempt  
 
There are two kinds of contempt: criminal contempt and civil contempt.   
 
Criminal contempt is used to punish for acts that disrupt a court proceeding or show disrespect, 
and also can be used for violation of court orders. Criminal contempt can be direct or indirect.  
Direct criminal contempt occurs in the court’s presence; indirect does not.  Criminal contempt 
can be punished by imprisonment and/or a fine.     
 
Civil contempt is used to get someone to comply with a court order.  There is no distinction 
between direct and indirect civil contempt; in any event, virtually all civil contempt takes place 
outside the court’s presence.  The only means of enforcing civil contempt is to imprison the 
person until the person complies with the court order. 
 
 
Magistrate’s authority 
 
A magistrate’s authority to use contempt is stated in G.S. 7A-292(2).  A magistrate may punish 
only for direct criminal contempt.  That is, a magistrate may punish only for criminal contempt 
that takes place in the magistrate’s presence.  Any other kind of contempt must be referred to a 
district court judge. 
 
 
Meaning of criminal contempt 
 
Criminal contempt is defined in G.S. 5A-11.  Only the acts listed in the statute may be punished 
by criminal contempt. 
 
The contemptuous acts listed in G.S. 5A-11 most likely to be committed directly before a 
magistrate are: 
 

 “Willful behavior committed during the sitting of a court and directly tending to interrupt 
its proceedings.” 

 “Willful behavior committed during the sitting of a court in its immediate view and 
presence and directly tending to impair the respect due its authority.” 
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It is also possible, though less likely, that this form of criminal contempt will be committed 
directly before a magistrate: 
 

 “Willful refusal to be sworn or affirmed as a witness, or, when so sworn or affirmed, 
willful refusal to answer any legal and proper question when the refusal is not legally 
justified.” 

 
One can also think of unusual situations in which the following forms of criminal contempt could 
occur directly before a magistrate, but most often they would not be direct contempt because 
the magistrate would not have actually observed the violation: 
 

 “Willful disobedience of, resistance to, or interference with a court’s lawful process, 
order, directive, or instruction or its execution.” 

 “Willful or grossly negligent failure to comply with schedules and practices of the court 
resulting in substantial interference with the business of the court.” 

 
 
Meaning of direct contempt 
 
G.S. 5A-13 says that an act is direct criminal contempt only when the act: 
 

“(1) Is committed within the sight and hearing or a presiding judicial official; and 
 (2) Is committed in, or in immediate proximity to, the room where proceedings are being 
held before the court; and 
 (3) Is likely to interrupt or interfere with matters then before the court.” 
 

 
Summary or plenary proceeding 
 
Contempt may be dealt with in a summary proceeding or a plenary proceeding.  A summary 
proceeding means that the magistrate deals with the contempt right then and there as it occurs.  
That choice is always available for direct contempt.  If for whatever reason the magistrate does 
not wish to deal with the contempt immediately, the magistrate may issue a show cause order 
for the defendant to appear before a district judge at a later time for a plenary proceeding.  A 
summary proceeding is an on-the-spot quick determination of contempt; a plenary proceeding is 
more like a regularly-scheduled trial. 
 
 
The summary proceeding 
 
At a summary proceeding for direct criminal contempt the magistrate must tell the person that 
the magistrate is considering holding the person in contempt; describe what the person did that 
was contemptuous; and give the person a chance to respond why it is not contempt.  Even if the 
conduct which is the basis for contempt is obvious to everyone, and it is clear that the defendant 
has no good excuse, the magistrate still must explain the basis for the contempt and still must 
give the defendant an opportunity to respond.  The magistrate should also inform the person 
that contempt can be punished by imprisonment for up to 30 days and a fine of up to $500.   
 



 

3 

 

The summary proceeding must be held “substantially contemporaneously” with the contempt.   
As a practical matter that means just as soon as the contempt occurs or within a few minutes 
thereafter.  There can be situations in which it is permissible to delay the summary proceeding 
for a day or so, but a magistrate should not attempt to do that.  If the contempt proceeding is not 
going to be held right away the magistrate should issue a show cause order for the defendant to 
appear before a district judge at a later time.  
 
G.S. 15A-511(a)(3) says that if a defendant at an initial appearance is so unruly or is 
unconscious or so intoxicated as to be unable to understand what is going on the magistrate 
can order the person held for a short time before conducting the initial appearance.  If the 
defendant’s unruliness includes contemptuous behavior, the magistrate may wait on the 
summary proceeding until the defendant is brought back for the initial appearance.  If the 
defendant acts contemptuously but is too intoxicated for the initial appearance or for an orderly 
summary proceeding, the defendant probably is not capable of acting willfully (see below) and 
contempt is not appropriate. 
 
G.S. 5A-16(a) authorizes a magistrate to order a person being charged with direct criminal 
contempt to be held and restrained “to the extent necessary to assure his presence for 
summary proceedings . . . .”  That statute should be used only when necessary to keep the 
person from fleeing. 
 
A magistrate conducting a summary proceeding should use form AOC-CR-390.  The form 
should describe in detail the behavior that was contemptuous, including direct quotation of 
words that were spoken.   
 
 
Show-cause order for a plenary proceeding 
 
Although direct criminal contempt always may be punished summarily, it does not have to be 
done summarily.  The magistrate may choose to issue a show cause order and direct the 
person to appear before a district court judge in a plenary proceeding.  The plenary proceeding 
should be used when the person is so belligerent or disruptive that it is not possible to conduct a 
summary proceeding; when the office is too busy to stop for a summary proceeding; or when 
the magistrate has become too personally involved to decide the contempt.    
 
The form a magistrate should use for a show-cause order for contempt is AOC-CR-219, but the 
form is not designed for the most common kind of direct criminal contempt.  The simplest way to 
use the form usually will be to check box IV for “Failure To Obey Other Order Of the Court” but 
strike through that heading and substitute “Interruption of Court Proceeding” or “Disrespect to 
Court” and then describe the behavior which is contemptuous. 
 
 
Willfulness and warning 
 
G.S. 5A-12(b) provides that a person may be punished for criminal contempt only if the person’s 
actions are “willfully contemptuous” or the person was given “a clear warning by the court that 
the conduct is improper.”  Willfulness has been defined by appellate court opinions to mean 
“more than deliberation or conscious choice; it also imports a bad faith disregard for authority 



 

4 

 

and the law.”    Some acts such as spitting at a magistrate or yelling profanity or kicking a table 
are willfully contemptuous by their nature and so inherently disruptive and disrespectful that no 
warning is needed.  However, when the defendant is doing something less disrespectful and 
disruptive, such as talking so much that no one else can speak or refusing to sit down and await 
one’s turn to be heard, the magistrate must warn the person that the behavior is unacceptable 
before using contempt. 
 
To avoid later questions about whether the contempt was “willfully contemptuous,” it is better for 
the magistrate to always give a warning before holding a person in contempt.  The willfully 
contemptuous defendant is not likely to stop just because of the warning. 
 
 
Right to counsel 
 
If a lawyer is present with a person charged with direct contempt, of course the lawyer may 
represent the defendant in the summary contempt proceeding.  It is not necessary to delay the 
summary hearing to allow the defendant to get a lawyer, however.  And it is not necessary to 
appoint a lawyer to represent an indigent defendant in a summary contempt proceeding.  If the 
contempt is not addressed summarily by the magistrate and instead proceeds to a plenary 
hearing before a judge, the indigent defendant is entitled to have counsel appointed. 
 
 
Recusal 
 
Contemptuous conduct often can be very personal.  A defendant may use degrading terms to 
speak to the magistrate and may be openly hostile in close quarters.  In those circumstances 
the magistrate may feel personally insulted and want to get back at the defendant.  If anything 
about the contemptuous behavior causes a magistrate to feel that way, the magistrate should 
not conduct a summary proceeding for contempt but instead should issue a show-cause order 
and allow the contempt charge to be heard by a judge at a later time. 
 
 
Proof beyond a reasonable doubt 
 
The standard for criminal contempt is the same as for conviction of a crime:  A person may not 
be held in criminal contempt unless the contempt is proved beyond a reasonable doubt.  
Because direct contempt occurs in the presence of the magistrate, the magistrate’s own view of 
the defendant’s conduct will establish the proof. 
 
 
Punishment 
 
G.S. 5A-12 sets out the punishment for criminal contempt.  The possible punishments include 
censure, imprisonment for up to 30 days, a fine of not more than $500, or any combination of 
those three options.  A magistrate will not use censure, leaving imprisonment and a fine as the 
choices.  Before sentencing a defendant to jail for contempt, or imposing a fine, the magistrate 
should consider how the penalty will compare with the punishment a defendant likely would 
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receive for conviction of a crime.  If a fine is being imposed, the magistrate needs to consider 
the person’s ability to pay.   
 
Although it will not be appropriate in most instances when a magistrate holds a person in 
contempt, the sentence for criminal contempt may be suspended with conditions, just as for 
other criminal offenses.  
 
If a magistrate sentences a defendant to jail for criminal contempt, the magistrate may go back 
and reduce or terminate the sentence at any time.  For example, if a magistrate sentenced a 
person to jail for two days for contempt, the magistrate could terminate the sentence after one 
day.  Likewise, if a magistrate imposes a fine the magistrate may later reduce or eliminate the 
fine.   
 
 
Appeal 
 
Appeal for criminal contempt is from the magistrate to superior court.  The appeal is for a 
hearing de novo. 
 
 


