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I. Case Update
Note: the following case annotations are based on Robert Farb’s summaries of recent cases affecting criminal law and procedure. Coverage includes cases decided between June 15, 2004-August 31, 2004.

A. Criminal Offenses
Possession of Cocaine Is a Felony—Ruling of Court of Appeals Reversed

State v. Jones, 358 N.C. 473, 598 S.E.2d 125 (25 June 2004), reversing, 161 N.C. App. 60, 588 S.E.2d 5 (2003) (4 November 2003). Reversing the court of appeals, the court ruled, after reviewing the language of G.S. 90-95(d)(2), its legislative history, and other factors, that possession of cocaine is a felony under the statute. The also court ruled that the court of appeals, in ruling that possession of cocaine is a misdemeanor, erred by failing to follow a prior published ruling of the court of appeals that possession of cocaine is a felony. The court of appeals was bound by the prior ruling until it was overturned by a higher court.

Crime of Attempted Common Law Murder Is Not Recognized by General Statutes

State v. Jones, ___ N.C. App. ___, 598 S.E.2d 694 (20 July 2004). The court’s opinion stated that the defendant was charged with and convicted of “attempted common law murder.” The court held that “the crime of attempted common law murder is not recognized by our General Statutes.”

[Author’s note: The court’s opinion does not set out the indictment in this case. The record on appeal shows the following: The indictment’s caption states: “Attempted Murder—Common Law.” The pertinent words charging the offense were: “did unlawfully, willfully, and feloniously and of malice aforethought attempt to kill and murder (victim’s name).”

G.S. 14-17 divides common law murder into two degrees, first-degree murder and second-degree murder. For a history of the statutes governing the crime of murder, see State v. Hunt, 357 N.C. 257, 582 S.E.2d 593 (2003). There is no crime denominated by statute as “common law murder” or “attempted common law murder.” Attempted first-degree murder is a recognized crime, although attempted second-degree murder is not. State v. Coble, 351 N.C. 448, 527 S.E.2d 45 (2000). Attempted first-degree murder is punishable as a Class B2 felony under G.S. 14-2.5.

The language in this indictment was sufficient to allege the offense of attempted first-degree murder. It used the language under G.S. 15-144 that is sufficient to charge first-degree murder and added the words “attempt to.” Even if the indictment had not alleged “attempt to,” G.S. 15-170 (“Upon the trial of any indictment the prisoner may be convicted of the crime charged . . . or of an attempt to commit the crime so charged . . .”) would have authorized the submission of attempted first-degree murder to the jury.

Thus it appears that the court’s ruling does not affect the validity of an indictment whose caption is “Attempted First-Degree Murder” or similar caption and alleges the words set out in G.S. 15-144. The court’s ruling appears only to affect an indictment that uses the caption “Attempted Murder—Common Law” or a similar caption. The court’s rationale appears to be that the statutory short-form language under G.S. 15-144 cannot support an indictment whose caption specifies a non-statutory offense such as “attempted common law murder” even though the words in the indictment properly allege and support the submission of attempted first-degree murder under G.S. 15-144 and G.S. 15-170.]

Aiding and Abetting Voluntary Manslaughter Is a Recognized Crime

State v. Shaw, ___ N.C. App. ___, 596 S.E.2d 884 (15 June 2004). The court ruled, distinguishing State v. Coble, 351 N.C. 448, 527 S.E.2d 45 (2000) (attempted second-degree murder is not a recognized crime), that aiding and abetting voluntary manslaughter is a recognized crime.

BB Gun Was Dangerous Weapon to Support Armed Robbery Convictions

State v. Hall, ___ N.C. App. ___, ___ S.E.2d ___ (3 August 2004). The defendant was convicted of two counts of armed robbery and two counts of second-degree kidnapping involving robberies of the same convenience store on June 2, 2002, and June 16, 2002. A BB gun was used in both armed robberies. The court ruled, relying on State v. Westall, 116 N.C. App. 534, 449 S.E.2d 24 (1994), that the evidence was sufficient to prove that the BB gun was a dangerous weapon. An officer testified, based on testing he performed on the gun, that it was capable of denting a quarter-inch piece of cedar plywood at distances of up to two feet. In one robbery, the defendant placed the BB gun directly into the backs of the store clerks. In the other robbery, the defendant pointed the gun directly at the victim’s face at a distance of only six to eight inches. 

(1)
Evidence Supported Conviction of Kidnapping in Addition to Armed Robbery

(2)
Victim Was Not Released in Safe Place Under First-Degree Kidnapping When Defendants Left Victim on Side of Interstate Highway

State v. Burrell, ___ N.C. App. ___, 598 S.E.2d 246 (6 July 2004). The defendants were convicted of armed robbery and first-degree kidnapping. The defendants forced the victim at gunpoint into his car at a hotel parking lot and took personal property from him, and then drove him for two hours to search for ATMs to withdraw money. They then let him out of the car on an interstate highway and drove away in his car. (1) The court ruled the evidence supported the defendants’ convictions of kidnapping in addition to armed robbery because (a) the robbery indictment only alleged the items that had been taken initially from the victim, so the robbery was complete before they took the victim to the ATMs, and (b) the victim was exposed to a greater danger during the two hours than inherent in the armed robbery itself. (2) The court ruled the victim was not released in a safe place under first-degree kidnapping when the defendants left the victim on the side of the interstate highway and drove away in his car.

B. Criminal Procedure
(1)
When Defendant Is Convicted in District Court and Placed on Probation, Probation Is Not Stayed If Defendant Appeals for Trial De Novo in Superior Court

(2)
Probation Violation Report Was Not Timely Filed Within Period of Probation That Began When Defendant Was Convicted in District Court

State v. Smith, ___ N.C. App. ___, 598 S.E.2d 408 (6 July 2004). On December 6, 2000, the defendant was convicted of assault on a female in district court and placed on supervised probation for twelve months. The defendant appealed for trial de novo in superior court and was later allowed to withdraw the appeal. The case was remanded to district court for immediate execution of the judgment. On January 24, 2002, the defendant’s probation officer filed a probation violation report. (1) The court ruled that when a defendant appeals for trial de novo in superior court, G.S. 15A-1431(f) does not stay probation. (The court noted that probation is stayed under G.S. 15A-1451 when a defendant appeals from superior court to the appellate division.) Thus, the defendant’s twelve-month probationary sentence began on December 6, 2000. (2) The court ruled that the probation violation report was not timely filed under G.S. 15A-1344(f)(1) within twelve months of December 6, 2000. Thus, the alleged probation violation must be dismissed. Note: The North Carolina Supreme Court issued a temporary stay of this decision on August 16, 2004.
(1)
When State Drug Charges Were Brought After Federal Prosecution of Defendant Based on Same Acts as State Charges, Some State Drug Prosecutions Were Barred Under G.S. 90-97 While Other Prosecutions Were Not Barred

State v. Brunson, ___ N.C. App. ___, ___ S.E.2d ___ (3 August 2004). An undercover law enforcement officer made three separate purchases of cocaine from the defendant over a one month period; at least one other person was involved with the defendant. The defendant was charged in federal court with three counts of unlawful distribution of cocaine for the three transactions. He pled guilty in federal court on one count. The state then brought charges based on the same acts. The defendant was convicted of nine counts of trafficking cocaine and three counts of trafficking conspiracy. The court ruled that G.S. 90-97 (if state drug law is violation of federal law, conviction or acquittal under federal law for the “same act” is bar to state prosecution) barred the state prosecution of the nine counts of trafficking cocaine. The court rejected the state’s argument that an elemental analysis of federal and state offenses should be used to determine whether the state prosecution is barred. The court instead focused on the underlying actions for which the defendant is prosecuted at the federal and state level. The court also ruled, however, that G.S. 90-97 did not bar the prosecution of the trafficking conspiracy charges because the defendant was not charged with conspiracy in federal court. 

C. Arrest, Search, and Confession Issues

Defendant’s Conviction for Refusing to Disclose His Name, After Being Stopped Based on Reasonable Suspicion That He Had Committed a Crime, Did Not Violate His Fifth Amendment Privilege Against Compelled Self-Incrimination

Hiibel v. Sixth Judicial District Court of Nevada, 124 S. Ct. 2451, ___ L. Ed. 2d ___, 75 Crim. L. Rep. 269 (21 June 2004). A caller to a sheriff’s department reported seeing a man assault a woman in a truck on a certain road. When the officer arrived there, he found the truck parked on the side of the road, the defendant standing by the truck, and a young woman sitting inside. The defendant was stopped by a law enforcement officer based on reasonable suspicion that the defendant had committed the assault. The officer asked the defendant for identification, explaining that he wanted to determine who the man was and what he was doing there. The defendant refused to provide identification. The defendant was convicted of willfully obstructing and delaying the officer in attempting to discharge a legal duty—based on a Nevada statute that requires a person subject to an investigative stop to disclose his name. (1) The Court ruled that the officer’s request for the defendant’s name was reasonably related in scope to the circumstances that justified the stop and did not violate the Fourth Amendment. (2) The Court ruled that the defendant’s conviction did not violate the defendant’s Fifth Amendment privilege against compelled self-incrimination because in this case the defendant’s refusal to disclose his name was not based on any articulated real and appreciable fear that his name would be used to incriminate him, or that it would furnish a link in the chain of evidence needed to prosecute him. The Court noted that a case may arise when there is a substantial allegation that furnishing identity at the time of an investigative stop would have given an officer a link in the chain of evidence needed to convict the defendant of a separate offense. In that case, a court can then consider whether the Fifth Amendment privilege applies, and, if the privilege has been violated, what remedy must follow. But those questions need not be resolved in the case before the Court.

[Author’s note: The ruling in this case that the Nevada law is constitutional does not resolve the issue whether it is a violation of North Carolina law when a person refuses to give his or her name during an investigative stop. That is a matter for North Carolina state courts to decide. Unlike Nevada law, there is no North Carolina statute that requires a person who is the subject of an investigative stop based on reasonable suspicion to disclose his or her name. (There is a limited provision in G.S. 20-29 that it is a Class 2 misdemeanor for a person operating a motor vehicle, when requested by a uniformed officer, to refuse to write his or her name for identification or give his or her name.) Without such a statute, it does not appear that a person’s mere refusal to disclose his or her name is sufficient evidence by itself to arrest or convict the person of violating G.S. 14-223 (resisting, delaying, or obstructing a public officer in discharging or attempting to discharge a duty of office) absent a showing how the mere refusal to disclose resisted, delayed, or obstructed the officer in that particular investigative stop. Although a mere refusal may be insufficient to arrest a person for violating G.S. 14-223, the refusal under certain circumstances may allow an officer additional time to detain the person to determine whether a crime was committed.]

Failure to Give a Defendant Miranda Warnings Did Not Require Suppression of Firearm Obtained as a Result of Defendant’s Unwarned But Voluntary Statement

United States v. Patane, 124 S. Ct. 2620, ___ L. Ed. 2d ___, 75 Crim. L. Rep. 324 (28 June 2004). An officer arrested the defendant at his residence for violating a restraining order involving his ex-girlfriend. When another officer began to give Miranda warnings, the defendant interrupted the officer, asserting he knew his rights, and neither officer attempted to complete the Miranda warnings. Because one of the officers had been previously informed that the defendant, a convicted felon, illegally possessed a Glock pistol, he asked the defendant about it. The defendant, after persistent questioning, told the officer that the pistol was in his bedroom. The officer received consent from the defendant to retrieve the pistol. The pistol was admitted at his trial, and he was convicted of possession of a firearm by a convicted felon. An opinion representing the views of three Justices and announcing the judgment of the Court ruled, distinguishing Dickerson v. United States, 530 U.S. 428 (2000) (Miranda announced a constitutional rule that Congress may not supersede legislatively), that the Fifth Amendment’s self-incrimination privilege is not implicated by the admission into evidence of the physical fruit of a voluntary statement taken in violation of the Miranda ruling. An opinion representing the views of two other Justices and concurring in the judgment stated that it agreed with the opinion announcing the judgment of the Court that the nontestimonial physical fruit of the defendant’s unwarned statement, the Glock pistol, was admissible—although it did not necessarily agree with all of the statements in the opinion. [Author’s note: State v. May, 334 N.C. 609, 434 S.E.2d 180 (1993) (physical evidence discovered as a result of a voluntary statement taken in violation of Miranda is admissible), is consistent with this ruling.]

Physical Evidence Found As Result of Non-Coerced Statement Obtained from Defendant After Miranda Violation Was Admissible

State v. Goodman, ___ N.C. App. ___, ___ S.E.2d ___ (17 August 2004). The defendant, after waiving his Miranda rights, talked to officers but later asserted his right to counsel. Five days later, officers went to the jail and told the defendant that they were not going to question him about the murder, but that they had information that he had killed someone and might know where the body was. The defendant made some incriminating statements and took the officers to the body. The trial judge ordered the statements suppressed based on the officers’ Miranda violation. [Author’s note: See the discussion of Arizona v. Roberson, 486 U.S. 675 (1988), on p. 205 of Robert L. Farb, Arrest, Search, and Investigation in North Carolina (3d. ed. 2003).] However, the trial judge did not suppress the physical evidence, the body and items found near the body, that had been obtained as a result of the Miranda violation. The court ruled, relying on State v. May, 334 N.C. 609, 434 S.E.2d 180 (1993), and United States v. Patane, 124 S. Ct. 2620 (2004), that the physical evidence found as result of the non-coerced statement obtained from the defendant after the Miranda violation was admissible, and upheld the trial judge’s ruling on that ground.

When Officer as Part of Interrogation Technique Deliberately Failed to Give Required Miranda Warnings and Obtained a Confession, Then Twenty Minutes Later Gave Miranda Warnings and Obtained a Confession, Neither the First Nor Second Confessions Were Admissible

Missouri v. Seibert, 124 S. Ct. 2601, ___ L. Ed. 2d ___, 75 Crim. L. Rep. 329 (28 June 2004). An officer arrested the defendant for her involvement with a unlawful burning of a mobile home and the resulting death of a person inside. As part of a interrogation technique, the officer deliberately failed to give the defendant Miranda warnings, interrogated her for 30 to 40 minutes, and obtained a confession. The defendant was then given a twenty-minute break. The same officer then gave Miranda warnings to the defendant, obtained a waiver, interrogated her again (referring in this second interrogation to her statements she had made in the first interrogation), and obtained another confession. The trial judge suppressed the first confession but admitted the second confession. The issue before the United States Supreme Court was the admissibility of the second confession. Distinguishing Oregon v. Elstad, 470 U.S. 298 (1985) (second voluntary incriminating statement obtained with Miranda warnings and waiver at police station was admissible even though it occurred after the defendant had made voluntary incriminating statement at his house that was inadmissible under Miranda because warnings had not been given), an opinion announcing the judgment of the Court and representing the views of four Justices (a plurality opinion) ruled that the second confession was inadmissible. The opinion stated that it would have been reasonable for the defendant to regard the two interrogation sessions as a continuum in which it would have been unnatural to refuse to repeat at the second interrogation what had been said before. These circumstances challenged the comprehensibility and efficacy of the Miranda warnings given before the second interrogation such that a reasonable person in the defendant’s shoes would not have understood the warnings to convey a message that she retained a choice about continuing to talk. A fifth Justice concurred in the judgment that the second confession was inadmissible, although he disagreed with the reasoning of the plurality opinion. He stated that the admissibility of post-Miranda warning statements should continued to be governed by Oregon v. Elstad except if the second statement is obtained in the two-step interrogation technique deliberately used in this case to undermine the Miranda warning. In such a case, post-Miranda warning statements that are related to the substance of the pre-Miranda warning statements must be excluded unless curative measures are taken before the post-Miranda warning statement is made. The curative measures discussed in his opinion were not taken in this case, so he concluded that the second confession was inadmissible. [Author’s note: When a fifth vote is necessary to support a judgment of the Court, the concurring opinion defines the scope of the ruling if it rests on the narrowest grounds that supports the judgment, which it does in this case. See, e.g., Chandler v. Florida, 449 U.S. 560 (1981); Grutter v. Bollinger, 539 U.S. 306 (2003); Marks v. United States, 430 U.S. 188 (1977).]

(1)
State Appellate Court’s Ruling That Defendant Was Not in Custody to Require Miranda Warnings Was Not Unreasonable Application of Federal Law Under Federal Habeas Corpus Standard

(2)
Court States That Defendant’s Age or Inexperience with Law Enforcement Are Not Factors in Determining Whether Custody Exists Under Miranda
Yarborough v. Alvarado, 124 S. Ct. 2140, 158 L. Ed. 2d 938, 75 Crim. L. Rep. 204 (1 June 2004). An officer was investigating the involvement of the defendant, a 17 year old, in committing a murder. In response to the officer’s request, the parents of the defendant brought him to the sheriff’s facility for questioning. Without giving Miranda warnings and without the parents’ presence, the officer questioned the defendant for about two hours. A state appellate court ruled that the defendant was not in custody to require Miranda warnings. A federal appellate court ruled that the state court ruling unreasonably applied federal law under the federal habeas corpus standard, 28 U.S.C. § 2254(d)(1). The United States Supreme Court reversed the federal appellate court. (1) The Court examined its rulings on custody under Miranda and the facts of this case and ruled that the state appellate court ruling on custody was not an unreasonable application of federal law under the federal habeas corpus standard. (2) The Court stated that a defendant’s age or inexperience with law enforcement are not factors in determining whether custody exists under Miranda. The Court noted that whether custody exists involves an objective, not subjective, test.

Defendant Was Not in Custody Under Miranda to Require Miranda Warnings; Court Distinguishes Ruling in State v. Buchanan, 355 N.C. 264 (2002)

State v. Garcia, 358 N.C. 382, 597 S.E.2d 724 (25 June 2004). Law enforcement officers responded to an apartment clubhouse where a person had just been beaten to death. A short time later, the defendant agreed to be transported to a police station because he wanted to be there while his girlfriend was being questioned as a witness to the murder. He agreed to be patted down for weapons before he was placed in a police vehicle. Officers knew that there was an outstanding arrest warrant for the defendant (which they intended to serve on the defendant if he attempted to leave) and suspected his involvement in the murder, but they did not communicate this information to the defendant. They told him he was not under arrest. The officers found a room in the police station where the defendant could wait. A detective, not in uniform and unarmed, walked into the room, introduced himself, and thanked the defendant for coming. He asked the defendant about his recent activities and about a cut on his finger. The defendant responded to the detective’s questions. The detective told the defendant that the defendant’s information was different from information that other witnesses were providing. The defendant responded that he was telling the truth, but the detective told him that his girlfriend had “given him up.” The defendant requested a drink and a cigarette lighter and said that he had a story for him. The detective left the defendant alone in the room and got a lighter and beverage for him. When the detective returned, the defendant lit a cigarette. Without receiving Miranda warnings, he then gave a detailed confession to the murder. The court ruled, distinguishing State v. Buchanan, 355 N.C. 264, 559 S.E.2d 785 (2002) (defendant was in custody after he confessed to murder when two officers accompanied him to the bathroom, and one officer was in uniform and armed), that the defendant was not in custody under Miranda to require Miranda warnings before he confessed. The court noted, citing Stansbury v. California, 511 U.S. 318, 114 S. Ct. 1526, 128 L. Ed. 2d 293 (1994), that uncommunicated information to a defendant is not relevant to the issue whether the defendant was in custody.

When In-Custody Juvenile Volunteered Statements to Officers After Attending Court Hearing, Officer’s Response and Request for Clarification Were Not Interrogation Under Miranda and Also Did Not Violate His Sixth Amendment Right to Counsel

State v. Jackson, ___ N.C. App. ___, ___ S.E.2d ___ (17 August 2004). The fifteen year old juvenile-defendant was charge with felonies. Two officers were with him during a juvenile court hearing. After the hearing, the defendant was being talkative. When the defendant saw a cap that had been introduced into evidence, he spontaneously stated that he knew where the cap came from. One of the officers responded, “so do I.” The defendant then talked about a robbery. The officer never initiated a conversation at any point other than to ask him sometimes for clarification. The court ruled that the officer’s response and request for clarification were not interrogation under Miranda and also did not violate his Sixth Amendment right to counsel.

Defendant’s Reference to Attorney Was Not Clear Request for Counsel Under Davis v. United States

State v. Boggess, ___ N.C. ___, ___ S.E.2d ___ (13 August 2004). During custodial interrogation about a murder, one of the officers told the defendant that he was a “lying piece of shit.” The defendant responded, “I’m not lying. I’m telling you the truth. If y’all going to treat me this way, then I probably would want a lawyer.” The court ruled that the defendant’s statement was not a clear request for counsel under Davis v. United States, 512 U.S. 452, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994), to require the officers to stop interrogation. The court stated the defendant’s words reflected that he understood perfectly well his right to an attorney and was threatening to exercise it unless the officers improved their behavior.

Officers Had Reasonable Suspicion to Make Investigative Stop of Vehicle

State v. Blackstock, ___ N.C. App. ___, 598 S.E.2d 412 (6 July 2004). The court ruled, citing State v. Fox, 58 N.C. App. 692, 294 S.E.2d 410 (1982), affirmed per curiam, 307 N.C. 460, 298 S.E.2d 388 (1983), State v. Tillett, 50 N.C. App. 520, 274 S.E.2d 361 (1981), and other cases, that officers had reasonable suspicion to make an investigative stop of a vehicle. The court noted that two people (one of whom was the defendant) were observed loitering at a closed shopping center shortly before midnight wearing dark clothing in an area targeted by law enforcement officers as a high crime area. No other vehicles were in the shopping center parking lot. When a vehicle did appear, which the two people may have recognized as a law enforcement vehicle, the men abruptly and hurriedly returned to their vehicle, which was parked out of general public view, and departed. Once in the vehicle, the passenger turned and looked behind as if trying to determine the identity of the officers following them. The court concluded that these cumulative factors, together with the other detailed findings by the trial judge, adequately supported the officers’ reasonable belief that the two people were involved in criminal activity.

Officer Did Not Have Probable Cause to Make Investigative Stop of Vehicle for Readily Observed Traffic Violation, a Seatbelt Violation

State v. Villeda, ___ N.C. App. ___, ___ S.E.2d ___ (20 July 2004). An officer stopped a vehicle driven by an Hispanic male for a seatbelt violation. He was later arrested for DWI, convicted in district court, and appealed for trial de novo in superior court. The defendant moved to suppress evidence seized as a result of the traffic stop. A suppression hearing was conducted, and the trial judge granted the defendant’s motion to suppress evidence related to the traffic stop and dismissed the DWI charge. The court ruled, citing State v. Wilson, 155 N.C. App. 89, 574 S.E.2d 93 (2002), and other cases, that an officer must have probable cause to make an investigative stop of a vehicle for readily observed traffic violations, such as a seatbelt violation. The court ruled that the officer did not have probable cause to stop the defendant’s vehicle for a seatbelt violation. Evidence showed that the officer could not see inside vehicles driving in front of him at night on the stretch of road on which the defendant was stopped, and thus supported the trial judge’s finding that the allegation that the defendant was not wearing a seat belt was incredible. [Author’s note: For a comment on State v. Wilson, see Robert L. Farb, Arrest, Search, and Investigation in North Carolina, p. 52, n. 103 (3d. ed. 2003).]

D. Evidence


1. Experts
Court Declines to Adopt United States Supreme Court Ruling in Daubert v. Merrell Dow Pharmaceuticals Concerning Admissibility of Expert Testimony—Ruling of Court of Appeals Reversed

Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 597 S.E.2d 674 (25 June 2004), reversing, 158 N.C. App. 316, 581 S.E.2d 816 (17 June 2003). The court, reversing the ruling of the court of appeals in this case, declined to adopt the ruling in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), on the admissibility of expert testimony under Rule 702. Instead, the court reaffirmed the standard set out in State v. Goode, 341 N.C. 513, 461 S.E.2d 631 (1995), and other cases: (1) Is the expert’s proffered method of proof scientifically reliable as an area for expert testimony? (2) Is the witness testifying at trial qualified as an expert in that area of testimony? (3) Is the expert’s testimony relevant?

State’s Expert in DWI Trial Was Properly Permitted to Give Opinion of Defendant’s Blood Alcohol Concentration Based on Using Average Elimination Rate of Alcohol in Retrograde Extrapolation Method

State v. Taylor, ___ N.C. App. ___, ___ S.E.2d ___ (17 August 2004). The defendant was on trial for habitual DWI. An officer responded to a two-vehicle accident about 1:10 p.m. and arrested the defendant for DWI. The defendant’s Intoxilyzer test result at 3:18 p.m. showed an alcohol concentration of 0.05. The state’s expert testified at trial that the average elimination rate of alcohol was 0.0165 per hour, and using a retrograde extrapolation method, he opined that the defendant’s blood alcohol concentration was 0.08 at the time of the accident (2.1, representing hours between driving and taking the Intoxilyzer test, multiplied by 0.0165 and adding 0.05). The court ruled, using the analysis set out in Howerton v. Arai Helmet, Ltd., ___ N.C. ___, 597 S.E.2d 674 (25 June 2004), that the state’s expert was properly permitted to use the average elimination rate of alcohol. The court rejected the defendant’s argument that the expert was required to use the defendant’s actual elimination rate.


2. Confrontation
(1)
Confrontation Clause Did Not Bar Prior Trial Testimony of Unavailable State’s Witness

(2)
Notarized Statement of Unavailable State’s Witness and Statements Made to Law Enforcement Officer by Unavailable State’s Witness Were Testimonial Statements Under Crawford v. Washington and Were Inadmissible Because Defendant Did Not Have Opportunity to Cross-Examine Witness

State v. Clark, ___ N.C. App. ___, 598 S.E.2d 213 (6 July 2004). The defendant was convicted of armed robbery and second-degree kidnapping. The state’s evidence showed that the defendant met the victim at a bus station and offered to walk her to a hotel. Several blocks away, they met Moore, with whom the defendant had a brief conversation. The defendant continued walking with the victim and eventually robbed her. In an attempt to determine the identity of the robber, a law enforcement officer interviewed Moore, who also prepared a notarized statement. Moore did not testify at the trial in which the defendant was convicted, but she testified at a prior trial against the defendant on these charges. (1) The court ruled that Moore’s prior trial testimony was a testimonial statement under Crawford v. Washington, 124 S. Ct. 1354 (2004), but the state met its burden of showing that she was unavailable to testify and the defendant had had the opportunity to cross-examine her at that prior trial. Thus the trial judge did not err in admitting Moore’s prior trial testimony under Crawford and Rule 804. (2) The court ruled that Moore’s notarized statement and the statements she made to the officer during his investigation of these offenses were testimonial statements under Crawford and, for purposes of appellate review, were considered to have been offered to prove the truth of the matters asserted. Because the defendant did not have an opportunity to cross-examine Moore about these statements, they were inadmissible under Crawford.

(1)
Murder Victim’s Statements to Wife and Daughter Concerning Robbery and Shooting Were Not Testimonial Under Crawford v. Washington

(2)
Ohio v. Roberts Ruling Remains Applicable to Admissibility of Nontestimonial Statements

(3)
Murder Victim’s Statements to Wife and Daughter Concerning Robbery and Shooting Were Not Admissible Under Rule 803(3) (Declarant’s Then Existing State of Mind) or Rule 804(b)(5) (Residual Hearsay Exception)

State v. Blackstock, ___ N.C. App. ___, ___ S.E.2d ___ (6 July 2004). The defendant was convicted of first-degree murder and armed robbery in the robbery and shooting of the owner of a convenience store. The victim was shot in the chest and treated at a hospital, where his condition improved over the four days after the robbery. On the fifth day, he developed an infection and died. The trial judge admitted statements about the robbery and shooting made by the victim to his wife and daughter a few days after the crimes had occurred. (1) The court ruled that the murder victim’s statements to his wife and daughter concerning the robbery and shooting were not testimonial under Crawford v. Washington, 124 S. Ct. 1354 (2004). The court stated that it was unlikely that the victim made the statements under a reasonable belief that they would later be used prosecutorially. In addition, the fact that the victim made the statements to his wife and daughter mitigates against the possibility that he understood he was “bearing witness” against the defendant. (2) The court stated in footnote 2 that the ruling in Ohio v. Roberts, 448 U.S. 56 (1980) (setting out test for admissibility of statements under the Confrontation Clause) remains applicable to the admissibility of nontestimonial statements after Crawford. (3) The court ruled that the murder victim’s statements to his wife and daughter concerning the robbery and shooting were not admissible under Rule 803(3) (declarant’s then existing state of mind) or Rule 804(b)(5) (residual hearsay exception). The statements, made several days after the robbery, were inadmissible under Rule 803(3) because they simply recited the victim’s memory of the events that took place and his emotional condition at the time; the court cited In re Hayden, 96 N.C. App. 77, 384 S.E.2d 558 (1989). The statements were inadmissible under Rule 804(b)(5) because they were not trustworthy; they fundamentally contradicted a statement the victim made to a law enforcement officer immediately after the robbery and shooting.


3. Other Evidence Cases
Trial Judge Erred in Admitting State’s Evidence of Prior Offense Under Rule 404(b) to Attack Defendant’s Credibility

State v. Cook, ___ N.C. App. ___, ___ S.E.2d ___ (3 August 2004). The defendant was tried for embezzlements on three different dates over a period of six weeks at a restaurant. The trial judge allowed the state to introduced evidence under Rule 404(b) of the defendant’s alleged embezzlement at a grocery store about 17 months before the offenses being tried. The judge instructed the jury that it could consider the evidence as it bears on the credibility of the defendant’s explanation for the missing money in the offenses being tried. The court ruled that the trial judge erred in admitting this evidence for the purpose of attacking the defendant’s credibility. The court noted that the judge’s ruling allowed the state to circumvent the strict limitations of Rules 608 and 609. In effect, the evidence was admitted for the sole purpose of attacking the defendant’s character, which is not permitted under Rule 404(b).

State Was Properly Permitted in Adjudicatory Hearing in Delinquency Case to Impeach Testifying Juvenile with Prior Juvenile Adjudications

In re S. S. T., ___ N.C. App. ___, ___ S.E.2d ___ (20 July 2004). The court ruled, relying on G.S. 7B-3201(b) and distinguishing Rule 609(d), that the state was properly permitted in an adjudicatory hearing in a delinquency case to impeach the testifying juvenile with his prior juvenile adjudications of delinquency. [Author’s note: Note that Rule 609(d) bars impeachment of a defendant in superior or district court with juvenile adjudications.]

E. Sentencing

U.S. Supreme Court Rules That “Statutory Maximum” for Purposes of Ruling in Apprendi v. New Jersey Is Maximum Sentence Judge May Impose Solely Based on Facts Reflected in Jury Verdict or Admitted by Defendant

Blakely v. Washington, 124 S. Ct. 2531, ___ L. Ed. 2d ___, 75 Crim. L. Rep. 308 (24 June 2004). The defendant in a Washington state court pled guilty to kidnapping, which was a Class B felony punishable by imprisonment up to 10 years. However, other provisions of state law limited the sentence to a “standard range” of 49 to 53 months. The judge conducted a hearing, heard evidence, found as an aggravating factor that the defendant had acted with “deliberate cruelty,” and imposed a sentence of 90 months, which exceeded the standard range maximum, but not the 10-year maximum for Class B felonies. A Washington appellate court upheld the defendant’s sentence. The Court reversed. The Court stated that this case required it to apply the Apprendi ruling, which it quoted: “Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to the jury, and proved beyond a reasonable doubt.” The Court noted that the defendant was sentenced to more than 3 years above the 53-month statutory maximum of the standard range because he had acted with “deliberate cruelty.” The facts supporting that finding were neither admitted by the defendant nor found by a jury beyond a reasonable doubt. The Court stated that its precedents make clear that

the “statutory maximum” for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant. In other words, the relevant “statutory maximum” is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings. When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury has not found all the facts “which the law makes essential to the punishment,” and the judge exceeds his proper authority (emphasis in original opinion; citations and internal quotations omitted).

The Court stated that the sentencing judge in this case could not have imposed the 90-month sentence solely based on the facts admitted in the defendant’s guilty plea. The judge’s authority to impose to impose the 90-month sentence came only from finding the additional fact that the defendant had acted with “deliberate cruelty.” The Court concluded that because this additional fact was not admitted by the defendant or submitted to a jury and proven beyond a reasonable doubt, the defendant’s sentence was constitutionally invalid.

[Author’s note: For a discussion of Blakely and its impact on North Carolina’s sentencing laws, see Blakely v. Washington and Its Impact on North Carolina’s Sentencing Laws (Faculty Paper, July 9, 2004); included in this handout.]

Defendant’s Guilty Plea to Assault on Female Resulting in PJC Is Conviction Under Structured Sentencing Act

State v. Canellas, ___ N.C. App. ___, 596 S.E.2d 889 (15 June 2004). The court ruled, relying on State v. Hatcher, 136 N.C. App. 524, 524 S.E.2d 815 (2000), that the defendant’s guilty plea to assault on a female that resulted in a PJC is a conviction under the Structured Sentencing Act. Thus the trial judge did not err in using the PJC as a conviction in determining the defendant’s prior record level.

II. New Legislation

Note: Many of the summaries listed below were taken from: 2004 Legislation of Interest to Court Officials, prepared by Joan Brannon and Jim Drennan.
S.L. 2004-26 (H 1373). Increase punishment for assault on private contractor employed as public transit employee. Adds G.S. 14-33(c)(7), making it a Class A1 misdemeanor to assault a public transit operator, whether the operator is a public employee or private contractor employed as a public transit employee, when the operator is discharging or attempting to discharge his or her duties. (Formerly, assault on public transit official was Class A1 misdemeanor but private contractor a Class 2 misdemeanor.) Effective Dec. 1, 2004 for offenses committed on or after that date. 

S.L. 2004-72 (H 257). Unauthorized use of CB equipment. Enacts a new GS 62-328 making it a Class 3 misdemeanor to willfully and knowingly use Citizens Band radio equipment not authorized by the Federal Communications Comm’n. Effective Dec. 1, 2004 for offenses committed on or after that date.

S.L. 2004-79 (H 26). Camera defeating license plate covers prohibited. Amends GS 20-63(g) making it an infraction for an operator of a motor vehicle to willfully cover a license plate by any device designed to prevent or interfere with the taking of a clear photograph by a traffic control system using cameras. Statute does not prevent use of transparent covers. Effective Oct. 1, 2004 for acts committed on or after that date. 

S.L. 2004-109 (S 1167). Secretly peeping underneath or through clothing of another. Amends GS 14-202 to make it a Class 1 misdemeanor to secretly peep underneath or through the clothing being worn by another person, through the use of a mirror or other device, for the purpose of viewing the body of or the undergarments worn by that other person without their consent. Effective Dec. 1, 2004 for offenses committed on or after that date. 

S.L. 2004-124 (H 1414). Admissibility of forensic evidence. Adds GS 8-58.20 to provide that laboratory report of forensic analysis, including of defendant’s DNA, is admissible without testimony of analyst if report is signed and sworn to by analyst. Effective July 1, 2004. 

S.L. 2004-128 (S 577). Jurisdiction of probation revocation hearings when district court takes felony plea/DWI vehicle seizure notice/intimidating witness in criminal case. Effective July 26, 2004 amends GS 7A-271 to provide that the superior court has exclusive jurisdiction over a probation revocation hearing when district court accepted defendant’s plea to a felony, except that district court has jurisdiction to hear these matters with the consent of the State and defendant. Effective Dec. 1, 2004 for offenses committed on or after that date, amends GS 15A-1340.11 to provide that intermediate punishment includes assignment to a drug treatment court program. Effective Oct. 1, 2004 for orders entered on or after that date, amends GS 20-28.4 to provide that when court orders vehicle seized in DWI case to be released to owner, order must include notice to owner that he or she must make payment of outstanding towing and storage costs and retrieve motor vehicle or give notice to DMV requesting a judicial hearing on the validity of a mechanics’ lien within 30 days of order. Effective December 1, 2004 for offenses committed on or after that date, amends GS 14-226 to 
provide that a defendant in a criminal proceeding who threatens a witness in the defendant’s case with the assertion or denial of parental rights is guilty of crime of threatening or intimidating a witness, which is a Class H felony. 

S.L. 2004-133 (H 1518). Pay restitution before expunction of record. Amends GS 15A-145, which allows expunction of records for certain young first offenders, to require any restitution that had been ordered to be fully paid before expunction allowed. Effective Sept. 1, 2004 for petitions for expunctions filed on or after that date. 

S.L. 2004-141 (S 1078).  Vehicle control signals. Amends GS 20-158, changing the description of traffic lights from “stoplights” to “traffic control signals.” Effective July 1, 2004 (but see S.L. 2004-172, which also amends one of the same sections and is effective Dec. 1, 2004—the effect of these two amendments after Dec. 1, 2004 is unclear.)

S.L. 2004-148 (H 1345) Motor carrier and certain DMV officers enforce criminal laws. Adds GS 20-49.1 and –49.2 to authorize officers and inspectors in DMV designated by Comm’r and sworn Motor Carrier Enforcement officers of State Highway Patrol to enforce criminal laws when they have probable cause to believe person has committed criminal act in their presence and at the time the officer is engaged in enforcement of laws within their jurisdiction or when they are asked to provide temporary assistance by the head of a State or local law enforcement agency and the request is within the scope of the agency’s subject matter jurisdiction. Effective August 2, 2004.

S.L. 2004-154 (S 52). Open criminal discovery in felony cases. Rewrites GS 15A-903 to require court, upon motion of defendant, to order State (a) to make available to defendant complete files of all law enforcement and prosecutorial agencies involved in the investigation of the crimes committed or the prosecution of the defendant; (b) to give notice to defendant of any expert witnesses State reasonably expects to call; requires expert to prepare a report of results of any examination or tests conducted, which must be given to defendant, and requires State to give defendant expert’s curriculum vitae, opinion, and the underlying basis for the opinion; and (c) to give defendant, at beginning of jury selection, written list of names of all other witnesses whom state reasonably expects to call, unless an exception applies. Provides that State is not required to disclose written materials drafted by prosecuting attorney or his or her legal staff for their own use at trial. 

Amends GS 15A-905 to provide that if discovery is provided to defendant, upon motion of the State, court must order defendant (a) to permit State to inspect and copy books, papers or other tangible objects which are within the possession, custody or control of defendant and which defendant intends to introduce in evidence; (b) to permit State to inspect and copy results of reports of physical or mental examinations or tests in connection with the case that defendant intends to offer into evidence; and (c) to give notice to State of intent to offer at trial a defense of alibi, duress, entrapment, insanity, mental infirmity, diminished capacity, self-defense, accident, automatism, involuntary intoxication, or voluntary intoxication; (d) give notice of any expert witnesses defendant reasonably expects to call and furnish same information with respect to witnesses that State must furnish defendant with respect to its witnesses; and (e) give written list of names of all other witnesses at beginning of trial in same manner State is required to give defendant. Amends GS 15A-910, which allows court to impose sanctions for failure to comply with discovery, to provide that before imposing sanctions court must consider the materiality of the subject matter and the totality of the circumstances surrounding an alleged failure to comply. Amends G.S. 15A-501 to require law enforcement officer, after arrest of a defendant, to make available to the State on a timely basis all materials and information acquired in the course of a felony investigation. Effective Oct. 1, 2004 for cases for which the trial date is on or after that date. 

S.L. 2004-159 (H 1519) Prevent criminals from profiting from crimes. Adds new Article 2 to GS Chapter 15B to allow victims of crime to reach any profit from crime for restitution. Effective Oct. 1, 2004 and applies to contracts for profit from crime entered into on or after that date or funds of an offender that have accrued on or after that date.

S.L. 2004-166 (HB 1107). Fortify Against Unauthorized Insurance. Amends G.S. 58-33-95 to increase the criminal penalty for a person who solicits, negotiates or sells insurance for an insurer that is not authorized to do business in North Carolina.

S.L. 2004-172 (H 965). Civil penalties for certain traffic offenses. Adds GS 20-160.1 to provide that unless conduct is covered under some other law providing greater punishment person who commits offense of failure to yield while approaching or entering an intersection, turning at stop or yield sign, entering a roadway, upon approach of an emergency vehicle, or at highway construction and where there is serious bodily injury but no death shall be fined $500 and have license suspended for 90 days. Amends GS 20-158(b) to clarify that person who stops at red light may make a right turn but must yield not only to pedestrians using the intersection but also pedestrians who are moving towards the intersection, who are in reasonably close proximity to the intersection, and who are preparing to cross in front of the traffic that is required to stop at the red light. Makes failure to yield to a pedestrian an infraction punishable by a penalty of not less than $100 nor more than $500. Effective Dec. 1, 2004 for violations committed on or after that date. 

S.L. 2004-178 (S 1054). Increase punishment for methamphetamine offenses. Amends GS 14-17 to provide that second-degree murder includes distribution of methamphetamine that results in death of user when ingested. Amends GS 15A-1340.16(d) to add as an aggravating factor for sentencing that the offense is the manufacture of methamphetamine and was committed where a person under the age of 18 lives, was present, or was otherwise endangered by exposure to the drug, its ingredients, byproducts or waste. Amends GS 90-95(b) to provide that manufacture of methamphetamine is a Class C felony except the offense of packaging or repackaging methamphetamine or labeling or relabeling the methamphetamine container is a Class H felony. Amends GS 90-95(d1) to make possessing an immediate precursor chemical with the intent to manufacture methamphetamine or to possess or distribute an immediate precursor chemical knowing or having reasonable cause to believe that the immediate precursor chemical will be used to manufacture methamphetamine a Class F felon. Amends GS 90-95(d2) to add the following chemicals to list of immediate precursor chemicals: acetic anhydride, acetone, benzyl chloride, 2-butanone (methyl ethyl ketone); ethyl ether, hydrochloric acid, methyl isobutyl ketone, sulfuric acid, tetrachloroethylene, and toluene. Adds GS 130A-284 to require Comm’n for Heath Services to adopt decontamination standards for property that has been used for manufacture of methamphetamine and to require owners or other persons in charge of premises to comply with rules. Adds GS 15A-1340.16D to increase minimum term of imprisonment by 24 months for person convicted of manufacture of methamphetamine when law enforcement officer, probation officer, parole officer, emergency medical services employee, or firefighter suffered serious injury while discharging duties and that injury was directly caused by hazard associated with manufacture of methamphetamine. Provides that maximum term is the maximum term that corresponds to the minimum term after it is increased by 24 months. Requires indictment to allege facts supporting increased punishment and requires state to prove at trial. Does not apply if offense is packaging methamphetamine or labeling the methamphetamine container. Adds GS 114-43 to grant immunity from civil or criminal liability for filing reports with law enforcement agency concerning purchase or theft of ingredients used to manufacture methamphetamine, cooperating with law enforcement investigation, or testifying in judicial proceeding concerning manufacture of methamphetamine. Provision requiring decontamination standards effective Jan. 1, 2005 and provision regarding immunity effective Aug. 3, 2004. Remainder of provisions effective Dec. 1, 2004 and apply to offenses committed on or after that date. 

S.L. 2004-183 (H 817). Purchase of pistol with concealed handgun permit. Amends GS 14-402 to allow person to purchase a pistol without a permit if the person is a resident of NC and has a valid NC concealed handgun permit. Effective August 10, 2004.

S.L. 2004-186 (H 1354) Domestic violence changes. 

(a) Amends GS 15A-1343 to (1) add to regular conditions of probation (was special condition) requirement that defendant attend and complete an abuser program if court finds that defendant is responsible for acts of domestic violence and there is a program, approved by the Domestic Violence Comm’n, reasonably available to the defendant unless court finds would not be in best interests of justice and (2) delete requirement that motion to exempt person from paying supervised probation requirement must be made in writing. 

(b) Requires Dep’t of Correction in consultation with the Domestic Violence Comm’n to establish a domestic violence treatment program for offenders in the custody of the Dep’t whose record includes a finding by the court that the offender committed acts of domestic violence. Dep’t to ensure that inmates complete program before release. 

(c) Requires standards for law enforcement and justice officers (sheriffs and jailers) entry-level employment and for in-service training to include training in response to and investigation of domestic violence cases and training in evidence-based prosecutions and specifies that the training must be available by March 1, 2005. 

(d) Amends GS 15A-1340.16(d), regarding the aggravating factor of taking advantage of a position of trust or confidence to commit a crime, to provide that a domestic relationship is a position of trust or confidence. 

(e) Amends GS 14-32.4 to make it a Class H felony to assault another person and inflict physical injury by strangulation.

(f) Amends GS 14-33.2 to provide that a person commits the crime of habitual misdemeanor if that person (a) violates G.S. 14-33 (simple assault, assault inflicting serious injury, assault with a deadly weapon, assault on a female, assault on an officer or employee of State or political subdivision, assault on school employee or assault inflicting serious injury or with a deadly weapon on person with whom has a personal relationship and in presence of a minor) and causes physical injury or violates GS 14-34 (assault by pointing a gun) and (b) has two or more prior convictions for either misdemeanor or felony assault, with the earlier of the two prior convictions no more than 15 years before the date of the current violation. Specifies that conviction for habitual misdemeanor cannot be used as prior conviction for any other habitual offense statute. 

(g) If defendant is found guilty of an offense involving assault or communicating a threat and the defendant and victim had a personal relationship, the judge must indicate on the form (judgment) that the case involved domestic violence. The clerk shall insure that the official record of the defendant’s conviction includes the court’s determination. If the judge determines that the defendant and victim have a personal relationship and the defendant was sentenced to community punishment, the judge may require defendant to be sentenced to house arrest with electronic monitoring even though that is an intermediate punishment. 

(h) Requires Sentencing Comm’n to study classification of misdemeanor assault offenses in relation to property offenses and develop a system for classifying misdemeanors on the basis of their severity and make a final report to the General Assembly by the 2006 regular session.

(i) Amends GS 15A-401 to authorize an officer to make a warrantless arrest of a person who has violated a pretrial release order by violating a condition imposed under 15A-534.1 (domestic violence pretrial release conditions).

(j) Amends GS 14-415.1, which prohibits a convicted felon from possessing a firearm, to eliminate the exemption allowing the felon to possess a firearm in his or her home or place of business and to define “firearm” as any weapon, including a starter gun, which is designed to expel a projectile by the action of an explosive or any firearm muffler or firearm silencer.

(k) Amends GS 15A-304 to provide that a judicial official may not refuse to issue a warrant for arrest solely because a prior warrant has been issued for the arrest of another person involved in the same matter (in other words, it prohibits a policy of not issuing cross warrants). 

Effective for offenses committed on or after Dec. 1, 2004 unless otherwise noted.  

S.L. 2004-187 (HB 831). Saltwater fishing license. Establishes a new Saltwater Fishing License and makes it unlawful to engage in recreational fishing in coastal waters without a license. Effective January 1, 2004 for offenses committed on or after that date.
S.L. 2004-191 (S 1218). Child restraint requirement modified. Amends GS 20-137.1(a1) to require child less than 8 years and less than 80 pounds (was, 5 years and 40 pounds) to be properly secured in appropriate child passenger restraint system. If no seating position equipped with lap and shoulder belt to properly secure weight-appropriate child restraint system is available, child may be restrained by properly fitted lap belt only. Effective Jan. 1, 2005.

S.L. 2004-193 (H1046). Crime of aggressive driving. Adds GS 20-141.6 to make it a Class 1 misdemeanor to operate a motor vehicle on a highway or public vehicular area in person speeds in violation of GS 20-141 or –141.1 and drives recklessly. To prove the element of reckless driving (for purpose of satisfying this element, but not for proving violations of GS 20-140, reckless driving), state must show that person also committed two of the following offenses: Running red light or stop sign, illegal passing, failure to yield, or following too closely.  Conviction is Class 1 misdemeanor and reckless driving is lesser included offense.  Convictions carry five driver license points and six points if offense occurs in commercial vehicle.  Generally treats convictions in same way as reckless driving convictions for driver license revocation purposes.  Effective Dec. 1, 2004 for offenses committed on and after that date.

S.L. 2004-197 (H 1356). Substance abuse assessors and increased fees. Amends GS 122C-142.1 to set out requirements for persons authorized to conduct substance abuse assessments and to increase the fee for a person having an assessment done for the purpose of obtaining a certificate of completion from $50 to $100. Increased fee becomes effective Oct. 1, 2004 for assessments administered on or after that date. 

S.L. 2004-198 (H 1453). Discharging firearm on educational property is felony. Amends GS 14-269.2 to make it a Class F felony to willfully discharge a firearm on educational property. Excepts using a firearm for hunting purposes on educational property with written permission of the governing body of the school that controls the educational property. Effective Dec. 1, 2004 for offenses committed on or after that date. 

S.L. 2004-199 (S 1225). Omnibus criminal law changes-2.  Domestic assault. Amends GS 14-33(d) to provide that violation under that subsection (assault inflicting serious injury on person with whom defendant has personal relationship, in presence of minor) is Class A1 misdemeanor, and to provide that person sentenced to community punishment for violation must be placed on supervised probation.  Speeding limited driving privileges. Amends GS 20-16.1(d) to provide that applications for limited driving privilege under that section go to a district judge for revocations under that section that are based on out-of-state convictions (now, they go to resident superior court judge). Seizure of illegal gaming equipment. Amends GS 14-298 to authorize seizure of gaming tables, punchboards, slot machines and video games that are illegally possessed under that section; directs officers seizing such equipment to hold it pending district or superior court order to either dispose of or return equipment to owner. Equipment may not be disposed of without notice and opportunity for interested parties to be heard. (4) Towing. Amends GS 20-147.1 to specify that passenger vehicle towing another vehicle may not be operated in left most lane of multi-lane highway unless passing, turning left, or if right lanes are blocked; violation is an infraction punishable under GS 20-176.  

S.L. 2004-203 (H 281). Omnibus criminal law changes-1. Indecent liberties with student. Amends GS 14-202.4 to clarify that the definition of “same school” for purposes of taking indecent liberties with a student means school at which the student is enrolled or is present for a school-sponsored or school-related activity and the school personnel is employed, volunteers or is present for a school-sponsored or school-related activity. Fortune-telling. Repeals GS 14-401.5, which made it unlawful to practice fortune-telling, palmistry in certain counties. Effective August 17, 2004. 

Robert L. Farb

Institute of Government

July 9, 2004 (revised)

Blakely v. Washington and Its Impact on North Carolina’s Sentencing Laws

This memorandum discusses the United States Supreme Court ruling in Blakely v. Washington, 542 U.S. ___ (June 24, 2004), and its impact on North Carolina’s sentencing laws. It offers suggestions on how to comply with the ruling until further guidance is provided by appellate courts or the North Carolina General Assembly.

I.
Apprendi v. New Jersey

In Apprendi v. New Jersey, 530 U.S. 466 (2000), the defendant pled guilty to second-degree possession of a firearm for an unlawful purpose, which was punishable by imprisonment between 5 and 10 years. The state then requested the sentencing judge to make factual findings necessary to impose an extended term of imprisonment under New Jersey’s hate crime enhancement law, which would authorize a punishment between 10 to 20 years. The judge conducted a hearing, heard evidence, found by a preponderance of evidence that the hate crime enhancement applied because the crime was motivated by racial bias, and sentenced the defendant to a 12-year term of imprisonment. Thus the judge’s findings resulted in a sentence exceeding the maximum sentence for the offense to which the defendant had pled guilty. The New Jersey Supreme Court upheld the defendant’s sentence.

The United States Supreme Court reversed. It ruled: “Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to the jury, and proved beyond a reasonable doubt.” 530 U.S. at 490. The defendant was entitled to a jury trial on the issue and the state had the duty to prove beyond a reasonable doubt the issue (that is, the crime was motivated by racial bias) that had resulted in a term of imprisonment greater than the maximum sentence for the offense to which he had pled guilty.

II.
Blakely v. Washington


A.
Ruling

In Blakely v. Washington, 542 U.S. ___ (June 24, 2004), the defendant in a Washington state court pled guilty to kidnapping, which was a Class B felony punishable by imprisonment up to 10 years. However, other provisions of state law limited the sentence to a “standard range” of 49 to 53 months. The judge conducted a hearing, heard evidence, found as an aggravating factor that the defendant had acted with “deliberate cruelty,” and imposed a sentence of 90 months, which exceeded the standard range maximum, but not the 10-year maximum for Class B felonies. A Washington appellate court upheld the defendant’s sentence.

The United States Supreme Court reversed. The Court stated that this case required it to apply the Apprendi ruling, which it quoted: “Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to the jury, and proved beyond a reasonable doubt.” Slip opinion at 5. The Court noted that the defendant was sentenced to more than 3 years above the 53-month statutory maximum of the standard range because he had acted with “deliberate cruelty.” The facts supporting that finding were neither admitted by the defendant nor found by a jury beyond a reasonable doubt. The Court stated that its precedents make clear that 

the “statutory maximum” for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant. In other words, the relevant “statutory maximum” is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings. When a judge inflicts punishment that the jury’s verdict alone does not allow, the jury has not found all the facts “which the law makes essential to the punishment,” (emphasis in original opinion; citations and internal quotations omitted). Slip opinion at 7.

The Court stated that the sentencing judge in this case could not have imposed the 90-month sentence solely based on the facts admitted in the defendant’s guilty plea. The judge’s authority to impose the 90-month sentence came only from finding the additional fact that the defendant had acted with “deliberate cruelty.” The Court concluded that because this additional fact was not admitted by the defendant or submitted to a jury and proven beyond a reasonable doubt, the defendant’s sentence was constitutionally invalid.

The Court also discussed whether a defendant could waive the right to a jury trial concerning what it described as “sentence enhancements”:

When a defendant pleads guilty, the State is free to seek judicial enhancements so long as the defendant either stipulates to the relevant facts or consents to judicial factfinding. If appropriate waivers are procured, States may continue to offer judicial factfinding as a matter of course to all defendants who plead guilty. Even a defendant who stands trial may consent to judicial factfinding as to sentence enhancements, which will be in his interest if relevant evidence would prejudice him at trial (citations omitted). Slip opinion at 14.

B.
Cases Affected; Retroactivity

What cases are affected by this ruling? The ruling applies to all cases in which a conviction had not yet become final when Blakely was decided—June 24, 2004. A state conviction becomes final when the availability of direct appeal to state courts has been exhausted and the time for filing a petition for a writ of certiorari to the United States Supreme Court has elapsed or a timely filed petition has been finally denied. See Griffith v. Kentucky, 479 U.S. 314, 321, n. 6 (1987); Caspari v. Bohlen, 510 U.S. 236 (1994).

Is this ruling retroactive to cases that have become final? A defendant must satisfy the retroactivity test of Teague v. Lane, 489 U.S. 288 (1989). For recent Teague cases decided by the United States Supreme Court, see Schriro v. Summerlin, 542 U.S. ___, (June 24, 2004) (applying Teague test to Ring v. Arizona, 536 U.S. 584 (2002), and finding Ring was not retroactive); Beard v. Banks, 542 U.S. ___ (June 24, 2004) (applying Teague test to Mills v. Maryland, 486 U.S. 367 (1988), and finding Mills was not retroactive). See also State v. Zuniga, 336 N.C. 508 (1994) (applying Teague to determine whether McKoy v. North Carolina, 494 U.S. 433 (1990), applied retroactively in state postconviction proceeding and finding McCoy was retroactive). This memorandum will not analyze the retroactivity issue.

III.
Relevant North Carolina Supreme Court cases after Apprendi and before Blakely

Two North Carolina Supreme Court cases decided after Apprendi and before Blakely may provide guidance in applying the Blakely ruling in North Carolina state courts. They are summarized below.

A.
State v. Lucas

In State v. Lucas, 353 N.C. 568 (2001), the defendant was convicted of several offenses, including first-degree burglary and second-degree kidnapping. The trial judge found the necessary facts (essentially, the defendant’s use of a firearm during the felonies) under the firearm enhancement statute, G.S. 15A-1340.16A, and increased the defendant’s sentence by 60 months for both the burglary and kidnapping offenses. The defendant argued on appeal that the statute was unconstitutional on its face and as applied to him because it did not require the enhancing facts to be submitted to a jury and be proven beyond a reasonable doubt. The defendant also argued that the trial court lacked jurisdiction because the enhancing facts were not alleged in an indictment.

Quoting from Apprendi, the court noted that under the Due Process Clause of the Fifth Amendment and the notice and jury trial guarantees of the Sixth Amendment, any fact (other than a prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond a reasonable doubt—and the Fourteenth Amendment commanded the same answer involving a state statute. 353 N.C. at 595. Relying on these statements and the Apprendi ruling, the court ruled that in future cases when the state seeks a firearm enhancement, it must allege the enhancing facts in an indictment and prove those facts to a jury beyond a reasonable doubt. The court declined to declare the firearm enhancement statute unconstitutional on its face.

There are at least two significant outcomes of the North Carolina Supreme Court’s Lucas ruling in light of Blakely. 

1. The Lucas court determined that Apprendi required the state to allege non-conviction sentencing factors in an indictment or other criminal pleading, if the factors were subject to the Apprendi ruling. Thus, the state must allege non-conviction sentencing factors (assuming there is no short-form indictment or criminal pleading) for cases subject to the Apprendi and Blakely rulings.

2. The court authorized trial courts in future cases to follow constitutionally-mandated procedures permitting the imposition of an enhancement sentence without first requiring the revision of G.S. 15A-1340.16A by the North Carolina General Assembly. (The statute was later revised in 2003.) Thus trial courts are likely authorized to follow procedures mandated by Blakely without awaiting statutory revisions by the North Carolina General Assembly.

Concerning another matter, the court in Lucas had ruled that Apprendi applied only when the sentence for the firearm enhancement—when added to the sentence for the substantive offense—exceeded the maximum sentence, which the court calculated by assuming the offense was in aggravated range and the defendant had a prior record level VI. This ruling is no longer valid in light of Blakely. The facts supporting a firearm enhancement would not be reflected in the jury’s verdict concerning the substantive offense, and thus a sentence for a firearm enhancement under the version of G.S. 15A-1340.16A at issue in Lucas always would be subject to Blakely. (The 2003 revision of G.S. 15A-1340.16A appears to comply with Blakely’s requirements.)

B.
State v. Hunt

In State v. Hunt, 357 N.C. 257 (2003), the North Carolina Supreme Court ruled that the United States Supreme Court’s ruling in Ring v. Arizona, 536 U.S. 584 (2002) (because Arizona law authorized the death penalty only if an aggravating factor was present, Apprendi required the existence of the factor to be proved to a jury instead of a judge), did not render North Carolina’s short-form murder indictment unconstitutional even though it did not allege the aggravating circumstances that the state would attempt to prove in seeking a death sentence. The court noted that while the United States Supreme Court has not imposed the Fifth Amendment’s indictment requirement on the states, the Sixth Amendment requires that defendants must be informed of the criminal charges against them. The court ruled that constructive statutory notice in G.S. 15A-2000(e)’s listing of the aggravating circumstances—which are exclusive, relatively short, and with no catchall circumstance—was sufficient. (The court’s ruling also relied on other factors set out in its opinion.) The court distinguished State v. Lucas, discussed above, on the ground that it did not involve a short-form indictment as the charging instrument.

The Hunt ruling may be relevant, as discussed below, in determining whether, because G.S. 20-138.1(c) authorizes a short-form criminal pleading, grossly aggravating or aggravating factors must be alleged in impaired driving prosecutions.

IV.
Felony Sentencing in Superior Court under Structured Sentencing Act

A.
Sentencing in Aggravated, Presumptive, or Mitigated Ranges

Sentencing a defendant in the aggravated range is clearly affected by Blakely and is discussed below. Sentencing a defendant in the presumptive range is not affected by Blakely because the sentence does not exceed the statutory maximum as defined in Blakely (once a defendant has been convicted by a jury or pleads guilty to a felony offense, no additional facts need to be found to sentence the defendant in the presumptive range). The presumptive range in North Carolina is similar to the “standard range” in Washington state courts, which was not an issue in Blakely and did not appear to be a constitutional problem. The mitigated range is less than the presumptive range and thus is not affected by Blakely.

Sentencing in the presumptive and mitigated ranges may, however, be subject to Blakely concerning calculating a defendant’s prior record level. See the discussion below.

B.
Calculating Prior Record Level

Because the Blakely ruling does not apply to prior convictions (the Court’s opinion quoted from the Apprendi ruling, “Other than the fact of a prior conviction . . .” slip opinion at 5), the assignment of points for prior convictions and proof of prior convictions under G.S. 15A-1340.14(b), (d), (e) and (f) are not subject to the ruling.

G.S. 15A-1340.14(b)(7) assigns one point if the offense was committed while the defendant was on probation, parole, or post-release supervision, or while the defendant was on escape from a correctional institution while serving a sentence of imprisonment. Because this factual information is neither a prior conviction nor reflected in the jury’s verdict or a defendant’s guilty plea to an offense, it appears Blakely applies to the findings necessary to assign these points. Thus, if the state seeks the assignment of one point under this statutory provision, it must (1) allege the factor in an indictment or bill of information (the defendant and his or her attorney must agree to sign a bill of information), and (2) prove the factor before a jury beyond a reasonable doubt. Or, after waiving the right to a jury trial on the issue, the defendant pleads guilty to or admits to the factor (or consents to judicial factfinding about this factor, but see the discussion below whether this procedure is permitted in North Carolina).

G.S. 15A-1340.14(b)(6) assigns one point if all the elements of the present offense are included in any prior offense for which the defendant was convicted, whether or not the prior offense or offenses were used in determining the prior record level. Because this provision requires a legal conclusion and not a finding of fact, it is unclear whether it is subject to Blakely. However, a conservative approach would be to assume it is subject to Blakely until the issue has been resolved by an appellate court.

When the assignment of the kind of points discussed above in the calculation of the prior record level would result in a higher prior record level than otherwise would have been determined, the state must satisfy Blakely even if the sentencing judge imposes a sentence in the presumptive or mitigated ranges because these points, reflecting facts not found by the jury, place the defendant in a greater sentencing range than would be authorized by the jury’s verdict.

C.
Sentencing in Aggravated Range

Sentencing in the aggravated range is clearly affected by Blakely because, under current statutory procedure, the facts supporting aggravating factors are not reflected in the jury verdict or a defendant’s guilty plea to an offense. Thus, if the state seeks a sentence in the aggravated range, it must (1) allege the aggravating factors, both statutory and nonstatutory, in an indictment or bill of information (the defendant and his or her attorney must agree to sign a bill of information), and (2) prove each aggravating factor before a jury beyond a reasonable doubt. Or, after waiving the right to a jury trial on the issue, the defendant pleads guilty to or admits to the aggravating factors (or consents to judicial factfinding about the factors—see the discussion below whether this procedure is permitted in North Carolina).

D.
How to Allege Facts Subject to Blakely

Based on the North Carolina Supreme Court’s ruling in State v. Lucas, discussed above, and the current lack of any short-form indictment for alleging aggravating factors, to support a valid sentence under Blakely the state must allege in an indictment or a bill of information: (1) the statutory or nonstatutory aggravating factors that might be used in imposing a sentence in the aggravating range; and (2) the factors, other than prior convictions, that could be used in assigning points in calculating a defendant’s prior record level. These factors must be alleged even if the defendant plans to admit to the factors (or if the defendant consents to judicial factfinding, which is discussed below).

There are several ways to allege this information. 

· The allegations could be added at the end of the charging language for an offense. For example, “The following aggravating factors exist for this offense: (1) The offense was especially heinous, atrocious, or cruel; and (2) The defendant does not support the defendant’s family. The following fact exists in calculating the defendant’s prior record level: the defendant committed this offense while on supervised probation.”

· The allegations could be asserted in the second count of a bill of indictment or bill of information: “The following aggravating factors exist for the offense alleged in count one: (1) The offense was especially heinous, atrocious, or cruel; and (2) The defendant does not support the defendant’s family. The following fact exists in calculating the defendant’s prior record level for the offense alleged in count one: the defendant committed this offense while on supervised probation.” 

· If the indictment or information alleges three offenses and there are identical aggravating factors for all the offenses, then the allegations could be asserted in a fourth count: “The following aggravating factors exist for the offenses alleged in counts one, two, and three: (1) The offense was especially heinous, atrocious, or cruel; and (2) The defendant does not support the defendant’s family. The following fact exists in calculating the defendant’s prior record level for the offenses alleged in counts one, two, and three: the defendant committed this offense while on supervised probation.”

· If there are multiple offense in one indictment and the aggravating factors or facts in calculating the defendant’s prior record level are different for each offense, then the allegations need to be carefully referenced to the offenses to which they apply.

E.
Trial Procedure

There are several scenarios in which a defendant has a constitutional right to a jury trial involving Blakely. (1) The defendant pleads not guilty to the offense and does not admit to any aggravating factors or points for calculating a prior record level. (2) The defendant pleads not guilty to the offense but admits to the aggravating factors or points for calculating a prior record level. (3) The defendant pleads guilty to the offense but does not admit to the aggravating factors or points for calculating a prior record level. (4) With multiple offenses, any combination of the prior three examples.

There appears to be no federal or state constitutional bar if a judge decides to accept a defendant’s admission to aggravating factors or points for calculating a prior record level, even though it leaves the offense for a jury trial. Blakely, slip opinion at 14; State v. Smith, 291 N.C. 438 (1976). However, because the defendant is waiving a federal constitutional right to a jury trial, the judge must conduct a colloquy with the defendant concerning the waiver of that right, just as if the defendant was pleading guilty to a substantive offense.

There appears to be no federal constitutional bar to a defendant’s waiving his or her constitutional right to a jury trial and allowing a judge to determine the existence of aggravating factors and points for calculating a prior record level. Blakely, slip opinion at 14. However, it is unclear whether such a procedure is permitted under the North Carolina constitution. See Smith, 291 N.C. 438.

There are at least three options to try a case in which both the offense and “sentencing” factors are being contested. One option is a bifurcated trial in which the jury renders a verdict on the substantive offense and then, if there is a conviction, both the state and the defendant are given the opportunity to present evidence on the “sentencing” factors and the jury renders a verdict on the issue. A second option would be patterned after G.S. 15A-928, where the defendant is given an opportunity to admit or deny the “sentencing” factors outside the presence of the jury; the jury hears evidence and decides the issue only if the defendant denies their existence. A third option is conducting a trial before the same jury at a single trial proceeding on the issues of guilt or innocence of the substantive offense, whether aggravating factors exist, and whether points for calculating a prior record level exist. See Spencer v. Texas, 385 U.S. 554 (1967) (no constitutional error in trial of habitual criminal offense in which prior convictions are introduced before the jury).

The standard of proof in proving the existence of “sentencing” factors subject to Blakely is beyond a reasonable doubt. Because the “sentencing” factors subject to Blakely essentially appear to be elements of an offense, it is likely that the rules of evidence apply to a jury trial on these factors.

F.
Procedure Involving Guilty Pleas

Guilty pleas are subject to the criminal pleading requirements, discussed above, even when the state and defendant agree to recommend a sentence in the aggravated range (in such a case, a bill of information could be prepared to allege the aggravating factors if there was no indictment alleging them). Also, as discussed above, when the defendant is pleading guilty concerning issues for which Blakely provides a federal constitutional right to a jury trial, the plea colloquy must be conducted with the defendant concerning the aggravating factors and points for calculating a prior record level just as if the defendant was pleading guilty to a substantive offense.
V.
Misdemeanor Sentencing in Superior Court under Structured Sentencing Act

Misdemeanor sentencing in superior court under the Structured Sentencing Act is not subject to Blakely because the sentencing determination only involves evidence of prior convictions, which are specifically excepted from the ruling.

VI.
Misdemeanor Sentencing in Superior Court Not Subject to Structured Sentencing Act

The following misdemeanors are not subject to the Structured Sentencing Act:

1. Impaired driving under G.S. 20-138.1, punishable under G.S. 20-179.

2. Impaired driving in a commercial vehicle under G.S. 20-138.2, punishable under G.S. 20-179.

3. Second and subsequent violations of G.S. 20-138.2A (operating commercial vehicle after consuming alcohol) and G.S. 20-138.2B (operating school bus, school activity bus, or child care vehicle after consuming alcohol), both punishable under G.S. 20-179.

4. Certain health-related offenses set out in G.S. 130-25(b).

A.
Sentencing under G.S. 20-179

Sentencing Subject to Blakely. Sentencing under Levels One, Two, and Three are clearly subject to Blakely because the grossly aggravating or aggravating factors used in sentencing have not been found by a jury. However, sentencing under one of these levels would not be subject to Blakely when all the factors used by the judge in sentencing involve prior convictions. Sentencing under Level Four is subject to Blakely unless no aggravating factors are found. Sentencing under Level Five is not subject to Blakely because it is effectively the presumptive or standard range.

Criminal Pleading. G.S. 20-138.1(c) (impaired driving) and G.S. 20-138.2(c) (impaired driving in commercial vehicle) both provide that a pleading is sufficient to charge the offenses if it uses the words set out in their respective subsections. G.S. 20-179(c) sets out the exclusive list of grossly aggravating factors. G.S. 20-179(d)(1) through (8) lists eight aggravating factors and then has a catchall aggravating factor (“[a]ny other factor that aggravates the seriousness of the offense”). Under the ruling in State v. Hunt, discussed above, it would appear that the short-form criminal pleading, along with the statutory listing, gives adequate notice to a defendant of the grossly aggravating and aggravating factors, except the catchall aggravating factor, which must be specifically alleged in the pleading to give adequate notice.

One grossly aggravating factor [G.S. 20-179(c)(1)] and three aggravating factors [G.S. 20-179(d)(5), (d)(6), and (d)(7)] involve convictions and thus are not subject to Blakely’s requirements concerning a criminal pleading or a constitutional right to a jury trial in finding them.

Trial Procedure. The same discussion of trial and guilty plea procedure under felony sentencing in superior court applies equally here.

B.
Sentencing for Certain Offenses under G.S. Chapter 130A

G.S. 130-25(b) provides that a person who is convicted of G.S. 130A-144(f) (failure to comply with control measures) or G.S. 130-145 (quarantine and isolation authority) shall not be sentenced under the Structured Sentencing Act but shall instead be sentenced to a term of imprisonment of no more than two years. It does not appear that there are any factors involved in sentencing a defendant for these offenses under Blakely.

VII.
Misdemeanor Sentencing in District Court

Misdemeanor sentencing in district court under the Structured Sentencing Act is not subject to Blakely because the sentencing determination only involves evidence of prior convictions, which are specifically excepted from the ruling.

Sentencing for misdemeanors not subject to the Structured Sentencing Act, such as DWI, may be affected by Blakely. One view is that Blakely is not simply a ruling on the constitutional right to a jury trial, but also rests on rights (such as notice and proof beyond a reasonable doubt) that flow from a sentence that exceeds the statutory maximum as defined in the ruling. Therefore, requirements of a criminal pleading providing notice (either by specific allegations or a statutory short-form pleading) and proof beyond a reasonable doubt apply to non-conviction grossly aggravating and aggravating factors in district court DWI cases just as they apply in superior court—except that a district court judge, not a jury, decides whether these factors have been proved beyond a reasonable doubt. (For a discussion of the criminal pleading, trial procedure, and sentencing in DWI cases, see “VI. Misdemeanor Sentencing in Superior Court Not Subject to Structured Sentencing Act.”)

Another view is that Blakely rests squarely on the constitutional right to a jury trial. The United States Supreme Court ruled in Ludwig v. Massachusetts, 427 U.S. 618 (1976), that there is no federal constitutional right to a jury trial at the first trial level of a state’s trial de novo system. If Blakely is based solely on the protection of that right, then it apparently does not apply to the first trial level of a system, such as North Carolina’s, where jury trials are provided only on de novo appeal.

VIII.
Dispositions of Juveniles Adjudicated Delinquent in District Court

It is unclear whether the United States Supreme Court would apply Blakely to juvenile dispositions.

Assuming, arguendo, that Blakely applies, delinquency history levels are determined by points for prior adjudications, the functional equivalent of prior convictions that are not affected by Blakely. The one exception in G.S. 7B-2507 is the assignment of two points if the juvenile was on probation at the time of the offense—which Blakely would require to be pleaded and proved beyond a reasonable doubt before a district court judge.

IX.
Felony Sentencing in District Court

A district court judge has jurisdiction under G.S. 7A-272(c) to accept a defendant’s plea of guilty or no contest to a Class H or I felony under the circumstances set out in the statute. The same pleading requirements and judge’s guilty plea colloquy with the defendant that have been discussed above apply here as well. Of course, if the defendant asserts the right to a jury trial on sentencing issues recognized by Blakely, the case must be tried in superior court.

A Tool for the Trial Judge: Crawford Inquiry

Prepared by Jessica Smith, Institute of Government

Note: In most post-Crawford Confrontation cases, the focus of the inquiry will be whether the statement was testimonial or non-testimonial. Because of the difficulties that issue might present, this tool begins with some predicate questions that may obviate the need to make the testimonial/non-testimonial distinction.

1. Is the declarant subject to cross examination at the current trial? 

The Confrontation Clause guarantees only “an opportunity for effective cross-examination.” United States v. Owens, 484 U.S. 554, 559 (1988). Thus, under pre-Crawford cases, it does not bar testimony concerning a prior, out-of-court identification when the identifying witness is unable, because of memory loss, to explain the basis for the identification. Id. Normally, a witness is subject to cross-examination “when he is placed on the stand, under oath, and responds willingly to questions.” Id. at 561 (discussing F.R. Evid. 801). However, “limitations on the scope of examination by the trial court or assertions of privilege by the witness may undermine the process to such a degree that meaningful cross-examination . . . no longer exists.” Id. at 561-62 (noting parallel between Rule 801 and the constitutional prohibition). 
If yes, there is no Confrontation Clause violation. See Crawford, 124 S. Ct. at 1369 n.9 (“[W]hen the declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use of his prior testimonial statements.”).

If no, proceed to the next question.

2. Is the evidence being admitted for a purpose other than for the truth of the matter asserted?

If yes, there is no Confrontation Clause issue. See id. at 1369 n.9 (Confrontation Clause “does not bar the use of testimonial statements for purposes other than establishing the truth of the matter asserted.”). Under traditional evidence rules, such purposes would include, for example, impeachment, corroboration, and basis for an expert’s opinion.
If no, proceed to the next question.

3. Does a Confrontation Clause exception apply? 

Crawford identified the following exceptions to the Confrontation Clause:

· Dying declarations. Crawford acknowledged cases supporting a dying declaration exception but declined to rule on the point. See id. at 1367 n.6. (“We need not decide . . . whether the Sixth Amendment incorporates an exception for testimonial dying declarations. If this exception must be accepted on historical grounds, it is sui generis.”). Even if the Court ultimately declines to adopt a dying declaration exception, many dying declarations may not be testimonial and thus not covered by Crawford for that reason. See id; see also infra Question 4 (discussing what constitutes “testimonial” evidence). Examples might include dying declarations made to a friend or family member. Also, a victim-declarant’s dying declaration to a law enforcement officer may fall under the forfeiture by wrongdoing exception noted directly below. 
· Forfeiture by wrongdoing. See Crawford, 124 S. Ct. at 1370 (“the rule of forfeiture by wrongdoing . . . extinguishes confrontation claims on essentially equitable grounds) (citing Reynolds v. United States, 98 U.S. 145 (1879)). An example would be killing a witness to prevent the witness from appearing at trial.
Also, a statement of the defendant being tried raises no Confrontation Clause issue.

If yes, admission of the evidence does not violate the Confrontation Clause.

If no, proceed to the next question.

4. Is the statement “testimonial”?

Crawford expressly declined to provide a comprehensive definition of the term “testimonial.” Id. at 1374 (“We leave for another day any effort to spell out a comprehensive definition of ‘testimonial.’”). It did, however, indicate that the term includes:

· Prior testimony at a preliminary hearing, before a grand jury, or at a former trial, id. at 1374; 

· Plea allocution showing existence of a conspiracy, id. at 1372; and

· Police interrogations, id. at 1374. 

Regarding police interrogations, the Court noted that it used the term interrogation “in its colloquial, rather than any technical legal, sense.” Id. at 1365 n.4. 

The Court indicated that the following are non-testimonial:

· Off-hand remarks. See id. at 1364 (“An off-hand, overheard remark . . . bears little resemblance to the civil-law abuses the Confrontation Clause targeted.”);

· “[A] casual remark to an acquaintance, id at 1364 (“An accuser who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to an acquaintance does not.”);

· Business records, id. at 1367; and

· Statements in furtherance of a conspiracy, id.; see also id. at 1368 (favorably discussing Bourjaily v. United States, 483 U.S. 171, 181-84 (1987), a case that admitted statements of a co-conspirator to an FBI informant after applying a test that did not require cross-examination; this citation suggests that the Court agreed that such statements were non-testimonial).

With regard to categorizing the many other types of evidence that are presented, the trial judge should consider the following language in Crawford: 

· “Testimony . . . is typically a[] solemn declaration or affirmation made for the purpose of establishing or proving some fact. . . . An accuser who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to an acquaintance does not.” Id. at 1364 (citation and quotation omitted).

· “Various formulations of this core class of ‘testimonial’ statements exist" including:

· Materials that are the functional equivalent of ex parte in-court testimony such as affidavits, custodial examinations, prior testimony and similar pretrial statements that declarants would reasonably expect to be used prosecutorially;

· Extrajudicial statements contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or confessions; and

· Statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial. Id. at 1364.

· The fact that the statements are not sworn is not dispositive. Id. at 1364.

· “Involvement of government officers in the production of testimony with an eye toward trial represents unique potential for prosecutorial abuse . . . .” Id. at 1367 n.7; see also id. at 1365

If the evidence is non-testimonial, apply Ohio v. Roberts. 

Although there is some question as to the future viability of Roberts, Crawford did not overrule Roberts as it applies to non-testimonial evidence. But see Crawford, 124 S. Ct. at 1374 (Rehnquist, concurring) (dissenting from the Court’s “decision to overrule [Roberts].”). Under Roberts, the Confrontation Clause does not bar admission of an unavailable witness’s statement if the statement bears “adequate indicia of reliability.” To meet that test, the evidence must either fall within a “firmly rooted hearsay exception” or bear “particularized guarantees of trustworthiness.” Id. at 1358. United States v. Inadi, 475 U.S. 387 (1986), and later White, clarified that under Roberts, unavailability only is required when the challenged statement was prior testimony.

Note: while the majority opinion stated that where non-testimonial hearsay is at issue, it is wholly consistent with the Framers' design to apply Roberts, it also stated that it would be consistent with that design to completely exempt non-testimonial statement from Confrontation Clause scrutiny altogether. Relying on this language, prosecutors may press for rulings that non-testimonial hearsay poses no Confrontation Clause issue at all.


If the evidence is testimonial, proceed to the next question.

5. Is the declarant unavailable?

A witness is not unavailable unless the state has made a “good faith” effort to obtain the witness’s presence at trial. Barber v. Page, 390 U.S. 719, 724-25 (1968).
If the state has not established unavailability, the testimony must be excluded. Crawford, 124 S. Ct. at 1367-68.


If the state has established unavailability, proceed to the next question.

6. Did the defendant have an opportunity to cross-examine?

A defendant has had an opportunity to cross-examine when, for example, the declarant testified at the defendant’s earlier trial, see California v. Green, 399 U.S. 149, 165 (1970) (citing Mattox v. United States, 156 U.S. 237 (1895)); Crawford, 124 S. Ct. at 1367 (discussing Mattox), or preliminary hearing. See Green, 399 U.S. at 165-66.

If yes, there is no Confrontation Clause violation. See Crawford, 124 S. Ct. at 1374. Proceed to the next question.


If no, admission would violate the Confrontation Clause. See id.

7. Is the evidence otherwise admissible?
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