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Evidence Issues

Confrontation Clause

Court Rules That “Testimonial” Statement Obtained Before Trial Is Admissible Under the Confrontation Clause Only Under Certain Circumstances

Crawford v. Washington, ___ U.S. ___, 124 S. Ct. 1354 (8 March 2004). The alleged victim was stabbed in his apartment. Police arrested the defendant and interrogated him and his wife, Sylvia Crawford (hereafter, Sylvia), who had witnessed the stabbing. Sylvia generally corroborated the defendant’s story about the stabbing, but her account was arguably different concerning whether the alleged victim had drawn a weapon before the defendant assaulted him. The defendant asserted self-defense at his trial in a Washington state court. The state could not call Sylvia as a witness based on the state’s marital privilege law, but was allowed to introduce her tape-recorded statements to the police as evidence that the stabbing was not in self-defense. The defendant objected to the introduction of Sylvia’s statements as violating his right of cross-examination under the Confrontation Clause of the Sixth Amendment. The Washington Supreme Court ruled that the statements were admissible and affirmed his assault conviction. The United States Supreme Court reversed the defendant’s conviction.

The Court noted that Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L. Ed. 2d 597 (1980), had ruled that the Confrontation Clause does not bar the admission of an unavailable witness’s statement against a criminal defendant if the statement bears “adequate indicia of reliability.” To meet that test, the statement must either fall within a “firmly rooted hearsay exception” or bear “particularized guarantees of trustworthiness.” The Court reexamined this ruling by analyzing the historical background of the Confrontation Clause. The Court noted that history supports two inferences about the meaning of the clause. First, the principal evil at which the clause was directed was the civil-law mode of criminal procedure, and particularly its use against a criminal defendant of ex parte examinations of witnesses. Thus, the Confrontation Clause applies to “witnesses” against the accused, or in other words, those who “bear testimony.” The various forms of “testimonial” statements recognized by the Court include ex parte in-court testimony or its functional equivalent—affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, confessions of others, and pretrial statements that declarants would reasonably expect to be used by the prosecution. Also included within what the Court described as “testimonial evidence” are statements taken by law enforcement officers in the course of a interrogation. The Court stated in footnote 4 that the term “interrogation” is used in its colloquial, rather than any technical legal, sense, and Sylvia’s recorded statement, knowingly given in response to structured police questioning, qualified as interrogation under any conceivable definition. Near the end of its opinion, the Court stated that it would leave for future cases a comprehensive definition of “testimonial,” but stated that whatever the term covers, it applies at a minimum to prior testimony at a preliminary hearing, before a grand jury or at a former trial, and to police interrogations.

The Court stated that the historical record supports a second proposition, that the framers of the constitution would not have allowed the admission of testimonial statements of a witness who did not appear at trial unless the witness was unavailable to testify and the defendant had had a prior opportunity for cross-examination. In footnote 6, the court noted one historical deviation from this principle involved testimonial dying declarations, although the court said that it need not decide in this case whether to adopt that exception. The Court noted that most of the hearsay exceptions existing in 1791 (when the Sixth Amendment was ratified) covered statements that were not “testimonial”—for example, business records or statements in furtherance of a conspiracy.

The Court reviewed its cases involving admissibility of prior “testimonial evidence” and the Confrontation Clause and stated that the cases have remained faithful to the historical understanding of the clause: testimonial statements of witnesses absent from trial have been admitted only when the declarant was unavailable, and only when the defendant had had a prior opportunity to cross-examine. The court in footnote 8 noted that one case arguably in tension with this principle is White v. Illinois, 502 U.S. 346, 112 S. Ct. 736, 116 L. Ed. 2d 848 (1992), which involved statements of a child victim to an investigating police officer admitted as spontaneous declarations. The Court found it questionable whether these testimonial statements would ever have been admissible on that ground in 1791. Later in its opinion, the Court stated that although its analysis in this case “casts doubt” on the White holding (state need not show unavailability of a witness if declarant’s statement falls within a firmly-rooted hearsay exception), it need not definitively resolve whether White survives its ruling in this case because Sylvia’s statement was clearly testimonial.

The Court rejected the reliability test of Ohio v. Roberts concerning testimonial evidence under the Confrontation Clause because it was inconsistent with historical reasons for the adoption of the clause and overruled Roberts with respect to testimonial evidence. The Court stated that when nontestimonial hearsay is at issue, it is wholly consistent with the historical design of the Confrontation Clause to allow the states flexibility in their development of hearsay law—as does Roberts and as would an approach that exempted such statements from Confrontation Clause scrutiny altogether.

The Court concluded that in this case the trial judge admitted Sylvia’s testimonial statement against the defendant despite the fact that he had no opportunity to cross-examine her. That alone was sufficient to violate the Confrontation Clause. The Roberts reliability analysis may not be applied to make the statement admissible against the defendant.

Post-Crawford Cases in North Carolina

State v. Pullen, ___ N.C. App. ___, 594 S.E.2d 248 (20 April 2004). The court ruled that the admission in the defendant’s trial of a confession of an accomplice made to law enforcement officers during interrogation violated the Confrontation Clause under the ruling in Crawford v. Washington, 124 S. Ct. 1354, ___ L. Ed. 2d ___ (8 March 2004), when the accomplice did not testify at trial and defendant did not have a prior opportunity to cross-examine the accomplice.

State v. Forrest, ___ N.C. App. ___, ___ S.E.2d ___ (May 18, 2004). Law enforcement officers rescued Cynthia Moore from defendant, her kidnapper. Moore suffered lacerations and bruises, including one very deep laceration, which was bleeding profusely. Moore was shaking, crying, and very nervous after the incident, at which time she told Detective Melanie Blalock what defendant had done to her. Moore did not testify at trial. The court held that because Moore’s statements to Blalock were non-testimonial, the trial court did not err in admitting them into evidence. The court found instructive a post-Crawford New York case holding that a 911 call was non-testimonial. Concluding that Moore’s conversation with Blalock was not a testimonial “police interrogation” under Crawford, the court stated:

Just as with a 911 call, a spontaneous statement made to police immediately after a rescue can be considered “part of the criminal incident itself, rather than as part of the prosecution that follows.” Further, a spontaneous statement made immediately after a rescue from a kidnapping at knife point is typically not initiated by the police. Moore made spontaneous statements to the police immediately following a traumatic incident. She was not providing a formal statement, deposition, or affidavit, was not aware that she was bearing witness, and was not aware that her utterances might impact further legal proceedings. Crawford protects defendants from an absent witness's statements introduced after formal police interrogations in which the police are gathering additional information to further the prosecution of a defendant. Crawford does not prohibit spontaneous statements from an unavailable witness like those at bar.

In dissent, Judge Wynn argued that the 911 analogy was inapt. Wynn contended that Blalock's sole purpose was to obtain Moore’s statement for use in prosecution of defendant. When the statement was taken, the scene was secure, defendant was absent, and Moore was no longer in peril. Blalock was not the first police officer Moore encountered at the scene but was the officer designated to get Moore’s statement. Moore did not speak to Blalock to get assistance but because she knew that the police were there to gather evidence concerning the crime. Thus, he disagreed with the majority's statement that the witness “was not aware that she was bearing witness, and was not aware that her utterances might impact further legal proceedings.”

Expert Opinion

Trial Judge Erred in Allowing State’s Medical Expert to Offer Opinion That Her Diagnosis of Victim Was Probable Sexual Abuse When There Was Insufficient Physical Evidence to Support Opinion

State v. Couser, ___ N.C. App. ___, 594 S.E.2d 420 (20 April 2004). The defendant was convicted of various sex offenses with a thirteen-year-old female. The state’s medical expert testified that she performed an examination of the victim and her only abnormal finding was the presence of two abrasions on either side of the introitus. Based on her examination and the history of the victim provided to her, the expert testified that her diagnosis was probable sexual abuse. On cross-examination, the expert testified that the abrasions could be caused by something other than a sexual assault and were not, in themselves, diagnostic or specific to sexual abuse. The court ruled, relying on State v. Dixon, 150 N.C. App. 46, 563 S.E.2d 594, affirmed, 356 N.C. 428, 571 S.E.2d 584 (2002), that the trial judge erred in allowing the expert to offer an opinion that her diagnosis of victim was probable sexual abuse because there was insufficient physical evidence to support the expert’s opinion. Because the defendant had not objected to the testimony at trial, the court then determined whether the error amounted to plain error. The court examined the facts in this case and ruled that the trial judge committed plain error requiring a new trial.

Expert’s Opinion Testimony in Child Sexual Abuse Trial Was Admissible Even Though Expert Had Not Examined Child Victim

State v. McCall, ___ N.C. App. ___, 589 S.E.2d 896 (6 January 2004). The defendant was convicted of indecent liberties and attempted first-degree rape of a seven-year-old child. The court ruled, relying on Rule 703, State v. Wade, 296 N.C. 454, 251 S.E.2d 407 (1979), and other cases, that the trial judge did not err in allowing the state’s expert mental health witness to testify—in response to hypothetical questions and based on information related to her by third parties—that the victim’s behavior and characteristics were consistent with those of a child who had been sexually abused, even though the expert had not examined the child.

Other Evidence Issues
In Prosecution of First-Degree Statutory Sexual Offense with Child Involving Anal Intercourse, Evidence of Defendant’s Engaging in Consensual Anal Intercourse with Wife Was Inadmissible Under Rule 404(b)

State v. Dunston, ___ N.C. App. ___, 588 S.E.2d 540 (2 December 2003). The defendant was convicted of first-degree statutory sexual offense with his foster child, which involved anal intercourse with the child. The defendant’s wife testified for the defendant, and the state was permitted on cross-examination to elicit testimony from her that the defendant’s sexual activity with the wife included consensual vaginal and anal intercourse. The court ruled that this testimony was inadmissible under Rule 404(b) because it was not relevant for any purpose other than to prove the defendant’s propensity to engage in anal intercourse. The fact that the defendant engaged in and liked consensual anal intercourse with his wife was not by itself sufficiently similar under Rule 404(b) to engaging in anal intercourse with an underage person—other than they both involved anal sex.

Search and Seizure

Grounds to Stop

Officer Did Not Have Reasonable Suspicion to Stop Defendant’s Vehicle for DWI Based on Vehicle Remaining Stationary for Eight to Ten Seconds After Red Light Turned Green Before Proceeding Through Intersection

State v. Roberson, ___ N.C. App. ___, 592 S.E.2d 733 (2 March 2004). At approximately 4:30 a.m., an officer was traveling southbound on High Point Road in Greensboro when he stopped for a red light at an intersection. The defendant’s vehicle was also stopped at the red light on the opposite side of the intersection—northbound on High Point Road. There were no other vehicles in the area. When the light turned green, the officer proceeded through the intersection. As he passed the defendant’s vehicle, he saw the defendant and could see that she was looking straight ahead. He later was unable to recall whether he saw her hands. After the officer had traveled one city block, the defendant’s vehicle still had not moved. The officer made a U-turn and began to approach the defendant’s vehicle from the rear. The officer estimated from eight to ten seconds as the time that the defendant’s vehicle had delayed before proceeding through the intersection. Shortly thereafter the officer effected a stop of the vehicle. The officer testified that many bars and restaurants were located in the immediate area and he believed that they were required to stop serving alcohol at 2:00 a.m. The court ruled, relying on cases from other jurisdictions, that the officer did not have reasonable suspicion to stop the defendant’s vehicle for DWI. The court noted that a driver waiting at a traffic light can have her attention diverted for any number of reasons. Moreover, because there was not another vehicle behind the defendant to redirect her attention to the green light by honking a horn, a time lapse of eight to ten seconds did not appear so unusual to establish reasonable suspicion for a vehicle stop. The court rejected in the consideration of reasonable suspicion in this case the state’s advocacy of general statistics concerning time, location, and special events (the furniture market’s presence in town) from which a law enforcement officer could draw inferences based on training and experience. The court also stated that it would not address the state’s argument based on a reference to a National Highway Traffic Safety Administration (NHTSA) publication on statistics concerning slow responses to traffic signals because neither the publication nor testimony about it were introduced at the suppression hearing. [Author’s note: Concerning NHTSA publications and establishing reasonable suspicion, see State v. Bonds, 139 N.C. App. 627, 533 S.E.2d 855 (2000).]

(1)
Written Guidelines Are Not Required Under United States or North Carolina Constitutions to Conduct Driver’s License Checkpoints

(2)
Officer Received Supervisory Approval to Conduct Checkpoint

(3)
Driver’s License Checkpoint Did Not Violate Fourth Amendment

(4)
Officer’s Stop of Defendant’s Vehicle Was Justified by Reasonable Suspicion of Criminal Activity Irrespective of Constitutionality of Checkpoint

State v. Mitchell, 358 N.C. 63, 592 S.E.2d 543 (6 February 2004), modifying and affirming, 154 N.C. App. 186, 571 S.E.2d 640 (19 November 2002). A Belmont Police Department officer decided to conduct a driver’s license checkpoint on U.S. 29/74 to check westbound traffic for valid licenses and registrations. The officer spoke with his shift sergeant before conducting the checkpoint to ensure that there was enough personnel to conduct it. The officer had “standing permission” from a department captain to conduct these checkpoints as long as the captain’s oral guidelines were followed: at this checkpoint at least three officers were present at the checkpoint; officers conducted the checkpoint in a safe area, wore traffic vests, held flashlights to direct vehicles to stop, and stopped every vehicle. These guidelines were not set out in writing. At 4:15 a.m., the defendant’s vehicle approached the checkpoint where there were patrol cars with activated blue lights. An officer shined his flashlight on his left hand, directing the defendant to stop. The defendant did not stop; in fact, he speeded up and forced the officer to quickly move out of the path of the defendant’s vehicle to avoid being struck. The officer got into his vehicle and pursued the defendant’s vehicle, and the defendant eventually stopped 1.5 miles beyond the checkpoint. As a result of this and other evidence, the defendant was charged with DWI. (1) The court ruled that written guidelines are not required under either the United States or North Carolina constitutions to conduct driver’s license checkpoints. Adequate oral guidelines were followed in conducting the checkpoint in this case. (2) The court ruled that the officer received supervisory approval to conduct the checkpoint. The court noted the officer’s speaking with the staff sergeant about adequate manpower to conduct the checkpoint, and the officer’s “standing permission” from the captain to conduct driver’s license checkpoints as long as he followed the captain’s guidelines. These were sufficient restraints to keep the officer from abusing his discretion (3) The court ruled that the driver’s license checkpoint did not violate the Fourth Amendment—based on the its rulings in (1) and (2) and the stopping of all oncoming traffic at the checkpoint. (4) The court ruled that the officer’s stop of defendant’s vehicle was justified by reasonable suspicion of criminal activity irrespective of the constitutionality of the checkpoint—assault on a law enforcement officer; attempting to elude a law enforcement officer [G.S. 20-141.5(a)]; and reckless driving.

Distinguishing City of Indianapolis v. Edmond, Court Rules That Brief, Information-Seeking Vehicle Checkpoint Established At Same Time and Location of Unsolved Fatal Hit-and-Run That Occurred About One Week Earlier Did Not Violate Fourth Amendment

Illinois v. Lidster, 124 S. Ct. 885, 157 L. Ed. 2d 843, 74 Crim. L. Rep. 253 (13 January 2004). Just after midnight, Saturday, August 23, 1997, an unknown motorist struck and killed a bicyclist in an Illinois community. About one week later at about the same time of night and at about the same place, law enforcement officers established a highway checkpoint designed to obtain from motorists more information about the unsolved hit-and-run. The checkpoint involved stopping each vehicle for 10 to 15 seconds, asking the occupants whether they had seen anything happen the prior weekend, and handing each driver a flyer describing the case and asking for assistance in identifying the vehicle and driver. When the defendant stopped his vehicle at the checkpoint, an officer smelled alcohol on his breath that eventually led to his conviction for driving under the influence of alcohol. The defendant argued that the checkpoint violated the Fourth Amendment. Distinguishing City of Indianapolis v. Edmond, 531 U.S. 32, 121 S. Ct. 447, 148 L. Ed. 2d 333 (2000) (checkpoint whose primary purpose was to detect illegal drugs violated Fourth Amendment), the Court ruled that the brief, information-seeking vehicle checkpoint did not violate the Fourth Amendment. The Court noted that, unlike in Edmond, the primary purpose of the checkpoint in this case was not to determine whether a vehicle’s occupants were committing a crime, but to ask them, as members of the public, for their help in providing information about a crime in all likelihood committed by others. The checkpoint was neither presumptively constitutional or unconstitutional. Instead, its reasonableness is to be judged by the individual circumstances in this case, using the Fourth Amendment standard of examining the gravity of the public concerns served by the seizure, the degree to which the seizure advances the public interest, and the severity of the interference with individual liberty. The court then examined these circumstances and ruled that the checkpoint did not violate the Fourth Amendment. (1) The relevant public concern was grave, a fatal hit-and-run. The checkpoint’s objective was to find the perpetrator of this specific crime, not of some unknown crimes. (2) The checkpoint significantly advanced this grave public concern. The court approvingly noted the checkpoint’s similar time and place with the commission of the crime, and that the officers used the checkpoint to obtain information from drivers, some of whom might well have been in the vicinity of the crime when it occurred. (3) Most importantly, the checkpoint interfered only minimally with Fourth Amendment privacy rights—a few minutes waiting in line at the checkpoint, contact with officers for a few seconds, and the officers’ simple request for information and the distribution of a flyer. All vehicles were stopped systematically, and there was no allegation that the officers acted in a discriminatory or otherwise unlawful manner.

Permissible Actions Upon Stop

Officer Violated Fourth Amendment By Walking Drug Dog Around Vehicle Whose Driver Was Lawfully Detained for Investigation of Driver’s License Because Use of Drug Dog Required Reasonable Suspicion of Criminal Activity Beyond Reason of Investigating Driver’s License

State v. Branch, ___ N.C. App. ___, 591 S.E.2d 923 (17 February 2004). [Author’s Note: The North Carolina Supreme Court has granted the state’s petition to review this ruling and to stay the ruling pending the court’s disposition of the case. The United States Supreme Court has granted the petition for certiorari filed by the State of Illinois in People v. Caballes, 802 N.E. 2d 202 (Ill. 2003), which ruled that walking a dog around a car during a traffic stop violated the Fourth Amendment.] The defendant’s vehicle was stopped at a driver’s license and vehicle registration checkpoint. The defendant produced a duplicate driver’s license and registration. Officers were  suspicious of the duplicate license because they believed that her driver’s license had been revoked, and in their experience when a person’s driver’s license has been revoked, the person may drive with an invalid duplicate made before the revocation. While the defendant was detained during the time these matters were checked, another officer walked a drug dog around the perimeter of the defendant’s vehicle. The dog alerted to the presence of drugs. The court noted that the officers had reasonable suspicion to detain the defendant to investigate the validity of the duplicate driver’s license, based on their information concerning the possible revocation of her driver’s license and their experience with the use of duplicate driver’s licenses in the context of revocations. However, the court ruled that walking the dog around the vehicle violated the Fourth Amendment because it required reasonable suspicion of criminal activity beyond the reason for which the driver was being detained—that is, the drug dog could not be used simply because the defendant was detained for the license investigation even if, as here, the use of the dog did not extend the length of the detention. The court cited State v. Falana, 129 N.C. App. 813, 501 S.E.2d 358 (1998), Florida v. Royer, 460 U.S. 491, 103 S. Ct. 1319, 75 L. Ed. 2d 229 (1980), and State v. McClendon, 130 N.C. App. 368, 502 S.E.2d 902 (1998).

(1)
Officer Had Reasonable Suspicion to Stop Vehicle for DWI for Weaving Within Lane Late at Night and There Were Bars in Area

(2)
Length of Detention During Investigatory Stop Was Reasonable

(3)
Officer May Ask Consent to Search Without Having Reasonable for Request

State v. Jacobs, ___ N.C. App. ___, 590 S.E.2d 437 (20 January 2004). The defendant was convicted of several drug offenses. An officer stopped the defendant’s vehicle, detained him for about three to five minutes, received consent to search the vehicle, and discovered evidence in the car and on the defendant’s person. (1) About 1:43 a.m. on November 8, 2001, a Burlington police officer saw a car continuously weaving back and forth in its lane over a distance of three-quarters of a mile. There were several bars in the area. The court ruled, relying on State v. Watson, 122 N.C. App. 596, 472 S.E.2d 28 (1996), that the officer had reasonable suspicion to stop the vehicle for DWI. (2) The court ruled that the length of the defendant’s detention (about three to five minutes) during the investigatory stop was reasonable under the Fourth Amendment. The officer during this time asked the defendant questions about  his impairment, the murder suspect, and drug trafficking. The defendant’s responses did not fully resolve the officer’s suspicions, and the defendant was acting very nervous—the court noted State v. McClendon, 350 N.C. 630, 517 S.E.2d 132 (1999), on the issue of nervousness as a factor in determining reasonable suspicion. (3) The court rejected the defendant’s argument that the state failed to establish that the officer had reasonable suspicion to request the defendant’s consent to search the vehicle. The state only needs to show that a consent to search is voluntary; neither reasonable suspicion nor probable cause is a prerequisite for an officer’s asking for consent to search.

Grounds to Arrest or Search

Law Enforcement Officer Had Probable Cause to Arrest Defendant Passenger and Other Occupants of Vehicle After Officer Had Found $763 of Rolled-Up Cash in Glove Compartment and Five Baggies of Cocaine Between Backseat Armrest and Back Seat

Maryland v. Pringle, 124 S. Ct. 795, 157 L. Ed. 2d 769, 74 Crim. L. Rep. 196 (15 December 2003). After a vehicle was stopped for speeding by a law enforcement officer, a consent search revealed $763 of rolled-up cash in the glove compartment and five baggies of cocaine between the backseat armrest and back seat. All three vehicle occupants—the driver; the defendant, a front seat passenger; and a backseat passenger—denied ownership of the cocaine and the money. The Court ruled that the officer had probable cause to arrest the defendant as well as the other occupants. The Court stated that it was a reasonable inference from the facts that any or all three occupants of the vehicle knew and exercised dominion and control over the cocaine. A reasonable officer could conclude there was probable cause to believe the defendant committed the crime of possession of cocaine, either solely or jointly. The quantity of drugs and cash in the car indicated the likelihood of drug dealing, an enterprise to which a dealer would be unlikely to admit an innocent person with the potential to furnish evidence against him. Distinguishing United States v. Di Re, 332 U.S. 581, 68 S. Ct. 222, 92 L. Ed. 210 (1948), the court noted that no one in the car was singled out as the owner of the cocaine and cash in this case.

Permissible Actions Upon Arrest or Search

Ruling in New York v. Belton, 453 U.S. 454 (1981), Allows Officer to Search Vehicle’s Passenger Compartment Incident to Arrest of Recent Occupant of Vehicle

Thornton v. United States, 124 S. Ct. ___, ___ L. Ed. 2d ___, __ Crim. L. Rep. ___ (24 May 2004). An officer became suspicious about a vehicle driving near him and ran a check that revealed its license tags had not been issued to that vehicle. Before the officer had an opportunity to stop the vehicle, the defendant drove into a parking lot and got out of the vehicle. The officer pulled into the parking lot and stopped the defendant near his vehicle. He eventually developed probable cause to arrest him for possessing illegal drugs in one of his pockets. The officer handcuffed him and placed him in the back seat of his patrol car. He then searched the defendant’s vehicle and found a handgun under the driver’s seat. The Court ruled that its ruling in New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768 (1981) (officer who has made lawful custodial arrest of occupant of vehicle may search entire passenger compartment incident to arrest), allowed the officer to search the vehicle’s passenger compartment incident to the arrest of the defendant, who was a recent occupant of the vehicle.

Consent to Search Vehicle Included Search of Jacket in Vehicle

State v. Jones, ___ N.C. App. ___, 589 S.E.2d 374 (16 December 2003). Officers saw the defendant get into a vehicle and take off his leather jacket and place it on the back seat. He later got out of the vehicle. A drug dog walking outside of the vehicle alerted “very strongly” on the passenger side of the vehicle where the defendant had been located. Another person told the officers that the vehicle belonged to his wife and he was in charge of the car; he then gave consent to search the vehicle and gave the car keys to them. The officers removed the jacket and found illegal drugs in it. The court ruled, relying on Florida v. Jimeno, 500 U.S. 248, 111 S. Ct. 1801, 114 L. Ed. 2d 297 (1991), United States v. Matlock, 415 U.S. 164, 94 S. Ct. 988, 39 L. Ed. 2d 242 (1974), State v. Garner, 340 N.C. 573, 459 S.E.2d 718 (1995), and other cases, that the consent to search the vehicle included the jacket and was valid.

Officer’s Detection of Marijuana Odor About Defendant’s Person Provided Probable Cause to Search Him and Exigent Circumstances Existed to Conduct Warrantless Search of Defendant

State v. Yates, ___ N.C. App. ___, 589 S.E.2d 902 (6 January 2004). An officer conducted a warrantless search of the defendant when he detected the odor of marijuana about his person. The officer was qualified to recognize the odor of marijuana. Relying on cases from other states, the court ruled that the officer’s detection of the odor of marijuana about the defendant’s person provided probable cause to search him and exigent circumstances existed to support the warrantless search of the defendant.

Criminal Procedure

Appointment of Counsel Fee in G.S. 7A-455.1 Is Cost of Prosecution Under Art. I, Sec. 23 of North Carolina Constitution and Thus May Not Be Imposed on Defendant in Criminal Case Unless and Until Defendant Is Convicted or Has Pled Guilty or No Contest

State v. Webb, 358 N.C. 92, 591 S.E.2d 505 (6 February 2004). The court ruled that the appointment of counsel fee in G.S. 7A-455.1 is a cost of prosecution under Art. I, Sec. 23 of the North Carolina Constitution and thus may not be imposed on a defendant in a criminal case until the defendant is convicted or has pled guilty or no contest. The court also severed from G.S. 7A-455.1 the provisions (i) requiring payment of the fee at the time of appointment, and (ii) granting a credit against any attorney’s fees owed for any defendant who pays the appointment fee in advance. Thus the operative part of this statute after this ruling permits the state to collect the appointment fee from convicted defendants. The court rejected the defendant’s argument that the appointment fee for convicted defendants violates the Sixth Amendment of the United States Constitution. The court also ruled that any indigent defendant who paid the appointment fee between April 2, 2003, and February 6, 2004, and who was acquitted or whose case was dismissed, is entitled to a refund by the state. Any defendant who received the pre-payment credit by paying the appointment fee before the final determination of the case and made such payment between April 2, 2003, and February 6, 2004, is entitled to retain the benefit of the credit.

Criminal Offenses

Impaired Driving

Trial Judge Erred in Not Submitting Defense of Entrapment to DWI Charge

State v. Redmon, ___ N.C. App. ___, ___ S.E.2d ___ (1 June 2004). The court ruled that the trial judge erred in not submitting the defense of entrapment to a DWI charge. The court stated that the defendant’s evidence, if believed, would tend to show that the officer induced the defendant to drive his truck and that the defendant was not predisposed to drive while impaired (see the detailed facts on inducement and predisposition set out in the court’s opinion.)

(1)
Two DWI Convictions Consolidated for Judgment Count as Two Convictions in Prosecution of Habitual DWI

(2)
Evidence Was Sufficient to Support Impaired Driving in Habitual DWI Prosecution

State v. Allen, ___ N.C. App. ___, ___ S.E.2d ___ (1 June 2004). (1) The court ruled, distinguishing habitual felon law, that two DWI convictions consolidated for judgment count as two convictions in the prosecution of habitual DWI. (2) The court ruled that the following evidence was sufficient to support impaired driving in an habitual DWI prosecution: An officer, informed by a dispatcher that an impaired driver was driving an older model white Toyota pickup truck, saw a truck matching that description cross the centerline of a road. The officer stopped the vehicle. The officer noticed a very strong odor of alcohol emanating from the truck while he spoke with the defendant-driver. The defendant had difficulty getting out of the truck, was unsteady on his feet, and had to hold onto the side of the truck to walk. While the defendant was cooperative, he seemed sleepy, his speech was slurred, and he was difficult to understand. The officer did not ask the defendant to perform psychophysical tests because he believed the defendant was incapable of performing the tests without risk of physical harm from a potential fall. The officer opined that the defendant was impaired. Also, the defendant refused to take the Intoxilyzer test, which the court noted as a significant fact.

Sex Offenses

Fatal Variance Existed When Juvenile Petition Alleged Forcible Sexual Offense and Evidence Did Not Show That Force Was Used; Although Evidence Showed Commission of Statutory Sexual Offense, It Was Not Properly Alleged

In re Griffin, ___ N.C. App. ___, 592 S.E.2d 12 (3 February 2004). The court ruled that a fatal variance existed when a juvenile petition alleged a forcible sexual offense and the evidence at the adjudicatory hearing did not show that force was used. Although the evidence showed that a statutory sex offense was committed, the juvenile petition did not allege the victim’s age and the difference in ages between the victim and the juvenile—the court relied on State v. Jones, 135 N.C. App. 400, 520 S.E.2d 787 (1999), as requiring this information to be alleged. Thus, the trial judge erred in adjudicating the juvenile to be delinquent of first-degree statutory sexual offense.

Fatal Variance Existed Between Date Alleged in Sex Offense Indictments and Date Proved at Trial When Defendant’s Alibi Defense Was Prejudiced by Variance

State v. Custis, ___ N.C. App. ___, 591 S.E.2d 895 (17 February 2004). The defendant was indicted for several sex offenses that alleged they occurred on or about June 15, 2001. The state’s evidence showed sexual encounters between the victim and the defendant over a period of years that ended sometime before the date alleged in the indictment. The defendant’s offered an alibi defense for the date alleged in the indictment. The court ruled, relying on State v. Stewart, 353 N.C. 516, 546 S.E.2d 568 (2001), that the variance between the allegation in the indictment and the evidence at trial involved almost the same “unique facts and circumstances” as in Stewart and sufficiently prejudiced the defendant’s alibi defense to require a new trial.

Insufficient Evidence to Support Indecent Liberties Conviction Based on Failure to Prove Element, “Purpose of Arousing or Gratifying Sexual Desire,” Under G.S. 14-202.1(a)(1)

State v. Brown, ___ N.C. App. ___, 590 S.E.2d 433 (20 January 2004). The defendant was convicted of taking indecent liberties with a child under G.S. 14-202.1(a)(1). The court ruled, distinguishing State v. Every, 157 N.C. App. 200, 578 S.E.2d 642 (2003) (repeated, graphic, and explicit sexual conversations over phone with victim concurrent with an indication that defendant had masturbated was sufficient evidence of indecent liberties), that there was insufficient evidence to support the conviction based on the state’s failure to prove the element that the defendant acted for the “purpose of arousing or gratifying sexual desire.” The phone conversation between the defendant and the alleged female victim included the defendant’s comments on how she looked, indicating that he would like to see her, and his feelings toward her and how he perceived her feelings toward him. The conversations were neither sexually graphic and explicit nor accompanied by other actions tending to show that the defendant’s purpose was sexually motivated.

(1)
Insufficient Evidence to Support Conviction of Indecent Liberties When Defendant Attempted to Grab Child’s Arm in Bathroom Stall

(2)
Sufficient Evidence of Kidnapping When Defendant Went Into Bathroom Stall While Child Was Urinating, Closed Stall, and Touched Area Near Child’s Penis

State v. Shue, ___ N.C. App. ___, 592 S.E.2d 233 (17 February 2004). Victim A, a eight year old boy, went to a restaurant’s bathroom by himself. Unable to lock the bathroom stall, he asked the defendant, a forty-seven year old male, for assistance. The defendant entered the stall with the boy, successfully locked it, turned toward the child, and attempted to grab his arm. The defendant left the stall when the boy jerked his arm away. A short time later victim B, a five year old boy and brother of victim A, went to the bathroom by himself. While the boy was in the bathroom stall, the defendant entered the stall and closed it while the boy was urinating. The defendant touched the area near the child’s penis with both hands and then left the stall. (1) The court ruled that there was insufficient evidence to support the defendant’s conviction of taking indecent liberties with victim A, including an attempt to take indecent liberties. The court rejected the state’s argument that the defendant’s conduct with victim B supported the conclusion that he attempted to take indecent liberties with victim A. (2) The court ruled that there was sufficient evidence of second-degree kidnapping of victim B—the defendant confined the victim within the stall for the purpose of facilitating the defendant’s taking indecent liberties with the victim.

Statutory Rape Prosecution under G.S. 14-27.7A Is Not Barred by Lawrence v. Texas

State v. Clark, ___ N.C. App. ___, 588 S.E.2d 66 (18 November 2003). The defendant was convicted under G.S. 14-27.7A(a) of statutory rape of a victim who was thirteen years old. The court ruled that the United States Supreme Court ruling in Lawrence v. Texas, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003) (state statute prohibiting two people of same sex to engage in consensual sex act violated privacy interest in Due Process Clause of Fourteenth Amendment when consensual sex act occurred between two adults in private residence), did not bar this prosecution. The court stated that the U.S. Supreme Court noted in Lawrence that the case did not involve minors or those “persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.”

Drug Offenses

Court Recognizes Defense of Entrapment Affecting Severity of Drug Offenses That Defendant May Have Committed

State v. Foster, ___ N.C. App. ___, 592 S.E.2d 259 (17 February 2004). (Note: The North Carolina Supreme Court has granted the state’s petition to review this ruling and the state’s petition to stay the ruling.) The defendant was convicted of trafficking by possessing 28 or more but less than 200 grams of cocaine and possessing cocaine with the intent to manufacture, sell, and deliver. The state’s evidence showed that an officer used an informant to sell over 28 grams of cocaine to the defendant. The defendant’s evidence showed that the defendant agreed to purchase just five grams of cocaine from the informant. He was not aware that the informant had handed him over 28 grams of cocaine when the sale was consummated. (See the court’s opinion for a detailed discussion of the facts.) Relying on United States v. Si, 343 F.3d 1116 (9th Cir. 2003) and Leech v. State, 66 P.3d 987 (Okla. 2003), the court recognized the defense of entrapment affecting the severity of the offenses that the defendant may have committed. The court noted that the defendant did not deny having committed the essential elements of trafficking in cocaine and only asserted that he lacked the requisite intent to commit either of the two offenses for which he was convicted. The defendant’s evidence indicated that the defendant was merely a user, not a dealer, and the purchase was only the second time in the defendant’s adult life that he had procured drugs—he was not predisposed to trafficking in cocaine or possession with the intent to manufacture, sell, or deliver cocaine. And, based on the defendant’s version of the sale, it is possible that the defendant was tricked by law enforcement into buying a larger amount of cocaine than he had intended, thus entitling him to an instruction on the defense of entrapment.

(1)
Trial Judge Erred in Allowing State to Amend Drug Paraphernalia Indictment

(2)
Insufficient Evidence to Support Jury Instruction on Constructive Possession in Drug Trial

State v. Moore, ___ N.C. App. ___, 592 S.E.2d 562 (20 January 2004). (1) The indictment charging possession of drug paraphernalia alleged that the paraphernalia was “a can designed as a smoking device.” The court ruled that the trial judge erred in allowing the state to amend the indictment to change the description of the paraphernalia to a “brown paper container” because the amendment constituted a substantial alteration of the offense set out in the indictment. (2) The defendant was convicted of possession with intent to sell and deliver cocaine. The court ruled that there was insufficient evidence to support a jury instruction on constructive possession of the cocaine, which was found by officers in a mobile home when five people were in or near the home. (See the court’s opinion for the facts of this case.)

Miscellaneous

(1)
Judge in Plenary Hearing for Criminal Contempt Erred When Failing to Find That Facts on Which Finding of Criminal Contempt Rested Were Established Beyond a Reasonable Doubt

(2)
Alco-Sensor Test Result That Showed Criminal Defendant Was Impaired While in Courtroom Was Inadmissible at Criminal Contempt Hearing

State v. Ford, ___ N.C. App. ___, ___ S.E.2d ___ (1 June 2004). The defendant was in district court awaiting trial for DWI. Evidence showed that the defendant had the odor of alcohol about her. At the request of the district court judge, an officer administered an Alco-Sensor test, and the reading was 0.08. This and other evidence resulted in the district court judge finding the defendant in direct criminal contempt. The defendant appealed to superior court, where a judge conducted a hearing and found the defendant had been in direct criminal contempt in district court, using the result of the Alco-Sensor test. The judge did not find that the facts supporting the finding of criminal contempt were established beyond a reasonable doubt. (1) The court ruled that a judge in a plenary hearing for criminal contempt errs when failing to find that the facts on which a finding of criminal contempt rested were established beyond a reasonable doubt. (2) The court ruled that the Alco-Sensor test result that showed that the criminal defendant was impaired while in the courtroom was inadmissible at a criminal contempt hearing under the provisions of G.S. 20-16.3(d), which specifies when a test result is admissible.

Sufficient Evidence of Serious Physical Injury to Support Conviction of Felony Child Abuse Under G.S. 14-318.4(a)

State v. Romero, ___ N.C. App. ___, 595 S.E.2d 208 (4 May 2004). The defendant hit his one-year-old child at least once with a belt, the child cried after being hit, and the child suffered a visible bruise to his head as a result of the assault. The court ruled, relying on State v. Williams, 154 N.C. App. 176, 571 S.E.2d 619 (2003), and other cases, that this was sufficient evidence of serious physical injury to support the defendant’s conviction of felony child abuse under G.S. 14-318.4(a).

Sufficient Evidence to Support Conviction of Misdemeanor Cruelty to Animals

State v. Coble, ___ N.C. App. ___, 593 S.E.2d 109 (16 March 2004). The defendant was convicted of misdemeanor cruelty to animals, G.S. 14-360(a), involving her treatment of two dogs kept at her home. The court ruled that the following evidence supported the conviction based on the defendant’s knowingly depriving the dogs of necessary sustenance. The evidence showed that the defendant knew that the dogs were being kept, with her consent, at her home and in her backyard. The dogs were tied up with no shelter, food, or water. Both dogs were allowed to become emaciated; one had died and had been left, still tied up, to the point of decay. When an animal control department employee arrived at the defendant’s home and conversed with the defendant about the dogs, she did not act surprised to see the dead dog and admitted that she did not have time to feed the dogs. The defendant also admitted to having given the dogs too much worming medicine. (See other facts set out in the court’ opinion.)

State Offered Sufficient Evidence in Worthless Check Prosecution That Defendant Knew There Was Insufficient Funds When He Issued Worthless Checks

State v. Mucci, ___ N.C. App. ___, 594 S.E.2d 411 (20 April 2004). The defendant was convicted of four counts of felony issuing of worthless checks. The court ruled that the state offered sufficient evidence that the defendant knew there was insufficient funds when he issued the checks. The court quoted from Semones v. Southern Bell Telephone & Telegraph Co., 106 N.C. App. 334, 416 S.E.2d 909 (1992), that knowledge may be inferred from evidence that the defendant issued other worthless checks within the same time period as the check at issue. The court noted that in this case, not only was there evidence that the checks had been issued with insufficient funds, there was also evidence that other checks within the same time period had been returned for insufficient funds and the defendant requested the victim to hold the checks and not deposit them immediately.

Sentencing

Court Rules That Possession of Cocaine Under G.S. 90-95(d)(2) Is a Misdemeanor, Not a Felony

State v. Jones, 161 N.C. App. 60, 588 S.E.2d 5 (4 November 2003) [Note: The North Carolina Supreme Court has granted the state’s petition to review the ruling involving cocaine possession and the state’s petition to stay the ruling.] The defendant pleaded guilty to possession with intent to sell and deliver cocaine and habitual felon status. One of the felony convictions supporting the defendant’s habitual felon status was a 1991 conviction for possession of cocaine committed on August 2, 1991, in which the defendant was punished as a Class I felon and sentenced to five years in prison. The court ruled that this conviction could not support habitual felon status because possession of cocaine under G.S. 90-95(d)(2) is a misdemeanor, not a felony. The court noted that the plain language of the statute states that possession of cocaine is a misdemeanor that is punishable as a felony. It does not state that possession of cocaine is a felony. Thus possession of cocaine is a misdemeanor. (The court also noted that the current statute involving this offense is the same as existed in 1991 when the defendant was convicted.) The court distinguished State v. Chavis, 134 N.C. App. 546, 518 S.E.2d 241 (1999), which had stated, “N.C. Gen. Stat. § 90-95(d)(2) (Cum. Supp. 1998) clearly states that the possession of any amount of cocaine is a felony.” The court noted that the statute does not state what the court in Chavis said the statute stated.

Court Reverses Conviction and Finding of Habitual Felon Status Based on Ruling in State v. Jones That Possession of Cocaine Is a Misdemeanor

State v. Sneed, ___ N.C. App. ___, 588 S.E.2d 74 (18 November 2003) [Note: The North Carolina Supreme Court has granted the state’s petition to review this ruling and the state’s petition to stay the ruling.]. The defendant was convicted of possession of a firearm by a convicted felon and found to be a habitual felon. Both the criminal conviction and the finding of habitual felon status were supported by convictions of possession of cocaine. Based on the North Carolina Court of Appeals ruling in State v. Jones, ___ N.C. App. ___, 588 S.E.2d 5 (4 November 2003), state’s petition for stay granted by North Carolina Supreme Court (November 13, 2003), that possession of cocaine is a misdemeanor, the court reversed the defendant’s conviction of possession of a firearm by a convicted felon and the finding of habitual felon status. The court stated, however, that neither State v. Jones nor this ruling affects the sentencing of defendants who had been convicted of possession of cocaine, because although possession of cocaine under G.S. 90-95(d)(2) is a misdemeanor, it is punishable as a felony.

Probation

When Defendant’s Probation Is Revoked in District Court for Felony Conviction That Occurred There, Defendant’s Appeal of Probation Revocation Is to Superior Court, Not Court of Appeals—Ruling of Court of Appeals Reversed

State v. Hooper, 358 N.C. 122, 591 S.E.2d 514 (6 February 2004), reversing, 158 N.C. App. 654, 582 S.E.2d 331 (1 July 2003). The court ruled that when a defendant’s probation is revoked in district court for a felony conviction that occurred there, the defendant’s appeal of the probation revocation is to the superior court, not to the North Carolina Court of Appeals. The court concluded that G.S. 15A-1347, not G.S. 7A-272(d), governed the defendant’s appeal of his probation revocation.

Trial Judge Did Not Have Jurisdiction to Revoke Probation When Hearing Was Conducted After Probationary Period Had Ended and Judge Did Not Make Required Finding Under G.S. 15A-1344(f)

State v. Hall, 160 N.C. App. 593, 568 S.E.2d 561 (7 October 2003). The defendant’s probationary period ended on May 17, 2002, and the probation hearing and subsequent revocation occurred on August 19, 2002. Because the judge did not make a finding required under G.S. 15A-1344(f) that the state made a reasonable effort to conduct the hearing earlier, the court ruled, relying on State v. Camp, 299 N.C. 524, 263 S.E.2d  592 (1980), the judge did not have jurisdiction to revoke the defendant’s probation.
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