




























https://defendermanuals.sog.unc.edu/
https://ccat.sog.unc.edu/
https://www.sog.unc.edu/resources/microsites/relief-criminal-conviction
https://defendermanuals.sog.unc.edu/manual/indigent-defense-practice-guides
https://defendermanuals.sog.unc.edu/manual/indigent-defense-practice-guides
https://renapply.web.unc.edu/
https://www.sog.unc.edu/resources/microsites/public-defense-education/online-training-cles
https://podcast.sog.unc.edu/about-our-shows/nc-criminal-debrief/
https://www.sog.unc.edu/resources/microsites/public-defense-education/covid-19-tool-kit
https://nccriminallaw.sog.unc.edu/
https://civil.sog.unc.edu/
https://www.sog.unc.edu/resources/microsites/abuse-neglect-dependency-and-termination-parental-rights/chapter-11-evidence



























































































































































































































































































































































































































































































































https://ncforensics.wordpress.com/2014/10/14/what-is-in-a-state-crime-laboratory-lab-report/
http://www.ncids.com/forensic/sbi/labreports.shtml
https://ncforensics.wordpress.com/author/ncforensics/
https://ncforensics.wordpress.com/
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_15A/GS_15A-903.html
https://wordpress.com/post/25352258/1125



http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/DrugChemistry.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Latent.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Blood.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Firearms.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/DNA_Annotated.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/FootwearTire.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Hair.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Paint.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/DNA.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Trace.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Fiber.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Toolmark.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Arson.pdf
http://www.ncids.com/forensic/sbi/Sample_Lab_Reports/Toxicology.pdf
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Constitutionalize Your Requests

* “Our courts have consistently held that “due process requires that a lesser included

offense instruction be given when the evidence warrants such an instruction.”” State v. Bennett, 272

N.C. App. 577 (2020).

« Cite the 14™ Amendment and Article I, section 19

* “[T]he refusal to instruct the jury concerning an affirmative defense is a harsh sanction that implicates

defendant’s fundamental right to present a defense at trial.” State v. Foster, 235 N.C. App. 365, 382,

(2014).

« Cite the 6" and 14™ Amendments and Article I, sections 19 and 23

34

Practice Tips:

Print pattern instructions for all offenses.
Review pattern instructions.
+ Read the footnotes and annotations.
« Footnotes are not required unless requested!
« Consider terms/phrases in brackets
Limiting instructions are not required unless requested, so request
it, and then remember to make sure it is actually given!
Think outside the box and construct proposed instructions based

Ask the judge for a written copy of instructions.

35

State v. Benner
380 N.C.621,629 (2022)

Defendant requested that the trial court instruct the jury in accordance
with N.C.PI — Crim. 308.10 (Self-Defense, Retreat-Including Homicide (to
Be Used Following Self-Defense Instructions Where Retreat Is in Issue))

Defendant did not request that the trial court instruct the jury that *he was
presumed to have a reasonable fear of imminent death or great bodily
injury as a result of the fact that he had been assaulted in his home.” “[A]
request to be afforded the protections made available by N.C.G.S. §§ 14-
51.2 and 14-51.3 does not preserve his right to complain about the trial
court's failure to instruct the jury in accordance with every sentence or
clause contained in those statutory provisions.”

+ “North Carolina Rule of Appellate Procedure 10(a)(2) requires that a party
seeking to challenge an alleged instructional error on appeal must either
specifically request an instruction that the trial court fails to deliver o
object to the trial court's failure to deliver the relevant instruction in a
timely manner. Defendant did not take either of these steps.”

36
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State v. Acker

282 N.C.App.574,580 (2022)

Defendant’s trial counsel filed a pre-trial notice of self-defense pursuant to
N.CG.S. § 15A-905(c)

Attrial, defendant’s attorney submitted a written request for jury instructions,
including requests for d Repeated
request for both at charge conference. Trial court denied requests.

The trial court then asked defendant’s trial counsel the following: THE COURT:
Al right, Mr. Brown, for purposes of the record, you're in agreement with the
jury instructions? Each instruction is what you requested also with the
‘exception of your objection to lying in wait? MR. BROWN: That is correct, Your
Honor.

No objection when the jury was not instructed on manslaughter or seif-defense.

When the trial court asked for “any additions or requests or deletions” with
respect to the jury charge, defendant’s trial counsel responded, “No, Your
Honor.”

Deemed not preserved and applied plain efor review.

evidenc

Motion to
Dismiss -
Sufficiency

« Trial counsel must have made a timely
motion to dismiss at the end of all the
evidence to preserve a sufficiency issue for

“We hold that, under Rule 10(a)(3), and our
case law, defendant’s simple act of moving
to dismiss at the proper time preserved all
issues related to the sufficiency of the
evidence for appellate review.” State v.
Golder, 374 N.C. 238, 245 (2020).

“Rule 10(a)(3) does not require that the

defendant assert a specific ground for a
motion to dismiss for insufficiency of the

/d. at 245-46.

Motions to Disifiiss
Variance

+ Atimely motion to dismiss should also
preserve an argument there was a fatal
variance—even if counsel did not raise the
issue at the trial level. State v. Clagon, 279
N.C. App. 425, 431 (2021).

+ But this question has not been directly
addressed the Supreme Court yet. See State
v. Smith, 375 N.C. 224, 231 (2020)
(“assuming without deciding that defendant’s
fatal variance argument was preserved” by
the timely general motion to dismiss).

13


https://fishers4him.com/2014/07/15/detour-ahead/
https://creativecommons.org/licenses/by-nc-nd/3.0/

Closing
Arguments

« Improper arguments are
not preserved without
objection.

« Objections during argument
are more important to
protecting the defendant’s
rights on appeal than the
attorney not appearing
rude.

40

Objections - Closing Arguments

* Burden shifting

*Name calling

* Arguing facts not in evidence

* Personal opinions

» Misrepresenting the law or the
instructions

* Inflammatory arguments

41
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Taking Photographs

(aka Making a (:omplel.necord)
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Making a
Complete
Record

+ Move for a complete recordation
- State the basis for objection on the
record
- Even if stated at the bench or in
chambers, put it on the record
+ An oral proffer as to expected
testimony is ineffective
- The witness must testify
+ The exhibit/document must be

given to the judge and be
placed in the record

Commonly
overlooked
items

« PowerPoints - get in the record
« Printed copy is not always
adequate
« Compare DA's PowerPoint
slides to the actual exhibits
- object to manipulation
« Digital evidence - get in the
record and keep copies

« Ex parte materials - clearly
labeled and sealed and not
served on the State

44

What do
you see?

 Courtroom conditions

« Law enforcement presence

« Victim's rights advocates

« Covid restrictions

* What can the jury see?

« Signs on the courtroom door
restricting access

* How big is the screen that
shows gruesome pictures and
where is it located?

45
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Making A Complete Record

* Submit a photograph of evidence and make sure it's in the
court file.
* Picture of client’s tattoo

« Describe what happens in court.
« “Three men came into the courtroom wearing shirts that
said, ‘Justice for Trey.””

« Describe what a witness does.

« “Mr. Jones, | see that when you described the shooting,
you raised your right hand in the air and moved your
finger as if pulling the trigger of a gun two times. Is that
correct?”

46

Making A
Complete Record

- Defense wants to cross-examine State’s
witness about pending charges.

« Ask to voir dire, and ask the
questions.
« Submit copies of indictments.

« Defendant wants to testify that he
knows the alleged victim tried to kill
someone five years ago. Judge won't
let him.

« Ask to voir dire, and ask the
questions.

« Make sure the answers are in the
record.

47

Properly
Appealing

C. Rules of Appellate Procedure
peal.

In criminal otice of Appeal can be oral or
ritten

ases are “civil” cases and require written notice

verned by Rule 3 and N.C.G.S. §

16


http://jeffreygifford.com/2011/02/15/removing-roadblocks/
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Rule 4

Oral Notice of Appeal Written Notice of Appeal
* Given “at trial” « Filed with the clerk and served.on
other parties within 14 days of entry of
s G  Tudge. ye judgment or order
i QD <ccpectivel gives motice of sppest * Specify the party or parties taking the
appeal

« Designate the judgment or order being
appealed and the court to which
appeal is taken

* Signed by counsel

49
Rule 4
Oral Notice of Appeal Written Notice of Appeal
* Given “at trial”
s GRED:  Twdge. v
e QD <-pectively gives notice of appeal
50

Motion to Suppress

«If defense litigated a MTS and lost,
and defendant pleaded guilty,
defense must give prior notice to the

court and DA that defendant will
appeal.
« Put it in the transcript and state it on the

record.
« Give notice of appeal of the judgment.




Motion to Suppress

55 EAARRANGEMENT
| Detmcin St i cord e 1 for el s prposes

%6617 monfh i o b IT o Bettue serlesce

- st
Qo P do agpech by Aok 1 S

The De. T gt o agper)
Covets previons demiol o S Tin
cause osed on Liis wmokion 1o = evidanc
shdemants a, of guilky is aondifoned voon
his (gt 4o appeal ot decisenpursuant T NCGS \SA G

Going the
Extra Mile

Unpacking

« Motions in limine will not preserve
most evidentiary issues for
appeal.

« Objections at trial must be timely
and specific.

* Aruling must be made on all
grounds in a motion or for an
objection.

« Jury instructions must be
requested before jury
deliberations.

= Proper notice of appeal must be
given.

18



Souvenirs

(aka Resources)

*SOG website

.

.

* OAD on-call attorneys

55
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https://www.ncids.org/defense-team/
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Pre-Trial Preparation for Criminal Defense Practitioners
How To Make Sure Your Objections Are Heard On Appeal
(aka Preserving the Record)

Glenn Gerding, Appellate Defender

Top Tips To Ensure Full Appellate Review:

Move for a complete recordation.

Objections must be made in front of the jury to be timely.

Objections must be specific (cite specific statute, rule of evidence,

and constitutional basis)

Move to dismiss all charges for insufficient evidence and variance.

Submit non-pattern jury instructions, and requests to modify

pattern instructions, in writing.

—  Give proper notice of appeal and ensure appellate counsel is
appointed and that the Office of the Appellate Defender has
received the case from the county clerk’s office.

—  Thoughtful preparation, research, and brainstorming with an eye

towards appeal will help you have confidence in objecting and

preserving the record. Make it a habit to be forward thinking.

Read appellate opinions not just for the legal ruling, but to learn

how the issue was (or was not) properly preserved.

Ll
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—  Move for a complete recordation. — Make sure everything is in the
record. Proffer evidence through witness testimony and documents.

In non-capital criminal cases, the court reporter is not required to
record voir dire, opening statements, or closing arguments, except upon
motion of any party or the judge’s own motion. N.C.G.S. 15A-1241.

Counsel or the trial judge should ask for and ensure a complete
recordation. Appellate review of Batson claims, in particular, are
frustrated by the lack of a transcript of voir dire. In State v. Campbell,
846 S.E.2d 804 (N.C. Ct. App. 2020), voir dire was not recorded.
Defense made a Batson objection and the parties tried to recreate the
record. Judge Hampson noted in his concurrence/dissent that:



our existing case law significantly limits a party’s ability to
preserve the issue absent not only complete recordation but also
specific and direct voir dire questioning of prospective jurors (or
other evidence) about their race. . . . In light of our case law
indicating a trial lawyer cannot recreate the record of an
unrecorded jury voir dire to preserve a Batson challenge, the
obligation to recreate that record, it seems, must fall on the trial
judge in conjunction with the parties.

—  To be timely, objections must be made in front of the jury to
preserve any objections and arguments made in voir dire hearings.

This includes preserving a ruling on a motion to suppress. You cannot
rely on Rule 103(a) of the N.C. Rules of Evidence. Why not?

Our Supreme Court has held Rule 103(a) unconstitutional in part
because only the Supreme Court, not the General Assembly, can create
rules for preserving error. State v. Ogleshy, 361 N.C. 550 (2007).

Rule 10(a) of the N.C. Rules of Appellate Procedure states:

“In order to preserve an issue for appellate review, a party must
have presented to the trial court a timely request, objection, or
motion, stating the specific grounds for the ruling the party
desired the court to make if the specific grounds were not
apparent from the context...”

Therefore, our Supreme Court interprets Rule 10(a)(1) to require
objections to evidence to be made in front of the jury at the time the

evidence is introduced, even if the objection has been made and ruled
upon previously. State v. Ray, 364 N.C. 272 (2010).

In State v. Ray, outside the presence of the jury, the defense attorney
objected based on Rule 404(b) to the prosecutor’s cross-examination of
the defendant. Although the voir dire hearing occurred immediately
before this line of questioning began in the presence of the jury,
defendant’s attorney did not object during the actual exchange in front
of the jury. The Supreme Court held that the failure to object in front of
the jury waived the 404(b) issue for appellate review.

_2_



An example of a case applying Rule 10(a)(1) and State v. Rayis State v.
Joyner, 243 N.C. App. 644 (2015).

In Joyner, before the defendant testified, his attorney sought to
preclude the State from cross-examining him about old convictions
under Rule 609. The trial court allowed the defendant to testify during
a voir dire hearing, heard arguments of counsel, and ruled that the
State could cross-examine the defendant on the old convictions. When
the jury was called back in and the defendant testified, the defense
attorney failed to object to the State’s cross-examination of the
defendant about the old convictions. The Court of Appeals held that
“the defendant has no right to raise the Rule 609 issue on appeal.”

—  Objections must be specific (cite specific statute, rule of evidence,
and constitutional basis):

Rule 10(a) of the N.C. Rules of Appellate Procedure requires the
objecting party to cite the specific grounds for an objection. That means
counsel must say the specific rule of evidence and constitutional
provision in front of the jury. Examples:

Counsel’s failure to cite Rules 403 and 404(b) waived appellate review:

In State v. Allen, COA17-973, 2018 N.C. App. LEXIS 554 (June 5, 2018)
(unpublished op.), defense counsel sought to exclude evidence under
Rules 403 and 404(b). During a hearing outside the presence of the jury
the trial judge overruled the objections and ruled the evidence was
admissible. Defense counsel acknowledged he would need to object
when the State offered the evidence in front of the jury.

However, when the prosecutor questioned the witness in front of the
jury defense counsel objected, stating “I apologize. Just for the record,
we’d object to the proposed testimony on due process grounds, Federal
Constitution, do not wish to be heard.” The Court of Appeals held that
the objection made in front of the jury was only on constitutional
grounds, and not based on a rule of evidence. The issue was waived.



Counsel’s failure to cite Sixth Amendment waived appellate review:

In State v. Mosley, COA09-1060, 2010 N.C. App. LEXIS 758 (May 4,
2010) (unpublished op.), the trial attorney sought to cross-examine a
testifying co-defendant about his pending criminal charges to show bias.
The trial attorney argued Rule 608 as the basis for admissibility. The
trial court denied the request to allow cross-examination. On appeal,
the defendant argued the cross-examination should have been allowed
not just under Rule 608, but was required by the Sixth Amendment
right to cross-examine and confront a witness. The Court of Appeals
held the constitutional issue was waived because the trial attorney
failed to assert the Sixth Amendment during trial.

—  Move to dismiss all charges for insufficient evidence and variance.

Rule 10(a)(3) of the N.C. Rules of Appellate Procedure states that: “In a
criminal case, a defendant may not make insufficiency of the evidence
to prove the crime charged the basis of an issue presented on appeal
unless a motion to dismiss the action, or for judgment as in case of
nonsuit, 1s made at trial.”

In State v. Golder, 374 N.C. 238 (2020), the Supreme Court made clear
that when defense counsel moves to dismiss the charges, even if
thereafter they argue only about certain charges or theories, they have
preserved the issue of the sufficiency of the evidence for all charges and
all theories of liability.

It is not clear after Golder, and a following case State v. Smith, 375
N.C. 224 (2020), whether a motion to dismiss for insufficient evidence
also preserves a variance issue. To be safe, counsel should specifically
move to dismiss all charges for variance in addition to insufficiency.

The Court of Appeals has already started to distinguish Golder. In
State v. Gettleman, 2020 N.C. App. LEXIS 895 (Dec. 15, 2020)
(published op.), the defense attorney did not move to dismiss “all”
charges but moved to dismiss certain charges specifically. The Court of
Appeals held that when defense counsel failed to move to dismiss “all”



charges, he did not preserve for appellate review the sufficiency of the
evidence as to the charge that he did not move to dismiss.

—  Submit non-pattern jury instructions, and requests to modify
pattern instructions, in writing.

N.C.G.S. 15A-1231(a) “At the close of the evidence or at an earlier time
directed by the judge, any party may tender written instructions. A
party tendering instructions must furnish copies to the other parties at
the time he tenders them to the judge.”

Rule 21 General Rules of Practice: “If special instructions are desired,
they should be submitted in writing to the trial judge at or before the
jury instruction conference.”

—  Give proper notice of appeal and ensure the Office of the Appellate
Defender is appointed and that the Office of the Appellate
Defender has received the case from the county clerk’s office.

Rules 3 and 4 of the N.C. Rules of Appellate Procedure

-Oral notice of appeal at trial (not later that day or that week)
-Written notice of appeal within 14 days

-MUST be served on DA and must have cert. of service
-Appeal is from the “judgment” NOT from the “order denying the
motion to suppress”
-Written notice of appeal is necessary to appeal satellite-based
monitoring (SBM) orders

If notice of appeal is defective (ie. is not timely, does not include those
1items listed in Rule 3, fails to include a certificate of service, appeals
from the denial of a motion, instead of from the judgment) then the
appeal will be dismissed, and the Court will consider issues only by way
of a petition for writ of certiorari under Rule 21 of the N.C. Rules of
Appellate Procedure. Granting a petition for certiorari is discretionary
and the Court of Appeals can decline to review issues, whereas if notice
of appeal is proper, the Court is required to review the issues.



JURY
INSTRUCTIONS

* We have a great case, with great issues!

+ Our client is being unreasonable and/or can’t
bring themselves to sign up for time in prison.

+ The DA is being unreasonable and, with a plea
offer that lousy, there’s nothing to lose in going
to trial.

You may not have a great case -
there are problems with it. But
you can still win the case. You need
to focus yourself, the client and the
jury on the real issues in the case.




They are the law of the universe of your case.

They are the only law the jurors will hear (attorneys
can read law, but ....)

They come from the judge.
They are the last thing the jurors hear.

Because jurors WANT TO DO THE RIGHT
THING.

PATTERN JURY NON-PATTERN JURY
INSTRUCTIONS are INSTRUCTIONS are
written by a committee of ~ Written by the trial judge,
Superior Court judges and the da orYOU in cases
are reviewed annually. The Where the pattern

SOG regularly updates instructions fail to address
them. a legal question at issue in
the case.

AS SOON AS YOU THINK THERE IS
ANY CHANCE THAT THE CASE IS
GOINGTOTRIAL!

Jury Instructions are crucial for trial prep.
They will keep you focused on exactly what
the State must be successful in proving to
win.




Chapter 32 of Vol. 2 of the Defender Manual.
Read the Pattern Jury Instructions Index. Get acclimated.
It’s easy to find and print these — they’re online!

http://www.sog.unc.edu/programs/ncpiji

Bookmark it — or google “unc sog pji” and you’ll get there.

+ Having the Jury Instruction can focus a client’s
attention on relevant issues and give them agency.

« It focuses your attention on the relevant issues.
The only law that matters in a jury trial is what
the jury will hear. Facts win jury trials; run all your
facts through the lens of the Jury Instructions.

Educate the jury about the law (the Jury Instructions) during jury
selection. It will focus their attention on the relevant issues during the
trial. Often, no one tells the jury what the trial is about!

“The judge will instruct you on the law.This case is about [Blank] and it is
my understanding the judge will instruct you ...

Every case: “Beyond a Reasonable Doubt” = “Fully Satisfied or Entirely
Convinced.”

Defenses such as self-defense — always touch on these.

Quote to the jury from the likely Pattern Jury Instructions.



http://www.sog.unc.edu/programs/ncpji

A bunch of crazy stuff happened. But at the end ..
.. We come back to the Jury Instructions.

+ The jury will now try to make the Crazy Trial
Facts mesh with the Jury Instructions.

+ Often just Pattern Instructions, but sometimes ...
Non-Pattern Jury Instructions! This is where the
fun begins...

10

WHENEVER A CRITICAL CONCEPT
ISN’T CLEARLY ARTICULATED BY ANY
OF THE PATTERN INSTRUCTIONS.

SO, ALMOST EVERY CASE

11

NCPI 260.17 — Drug Trafficking. If Trafficking Instruction given, Defendant
requests additional instructions relating to the required mens rea of
“knowledge.” FIRST, Defendant requests Footnote 4 to the NCPI
instruction, specifically that “Defendant knew that what he possesseqd wgs
heroin”. SECOND, from the NC Crimes guidebook and therein cited
authority “[a] person does not act “knowingly”if he or she merelyshould have
known; the person must actually know.” THIRD, Defendant requests further
that the jury be instructed that Defendant knew the amount was at least the
minimal 4 gram trafficking amount (you will lose). ATTACHED is relevant
authority for these requests.

= NCPI 260.90 — Lesser-included misdemeanor charge. Also,"and” instead of
“or” (““keeping and selling”) because this “and” language is in the indictment.

12



A person acts knowingly when the person is aware or conscious of what he or
she is doing (278 N.C. 623). Similarly, a person has knowledge about the
circumstances surrounding his or her act or about the results of an act when he
or she is aware of or conscious of those circumstances or of those results (218
N.C.258). A person does not act "knowingly" if he or she merely should
have known; the person must actually know (212 N.C. 361). North
Carolina does not accept the doctrine, accepted in some jurisdictions, that
knowledge includes "willful blindness" of a highly probable fact, that is, deliberate
avoidance of knowledge (324 N.C. 190).

13

* “There is evidence in this case which shows that the witness, Joe Plumber,
is testifying under an agreement with the prosecutor, whereby he will not
be prosecuted for his crimes in exchange for his testimony against the
defendant. In the situation presented, Mr. Plumber is considered, by law, to
have an interest in the outcome of this case. You should therefore be
suspicious of his testimony and approach it with the greatest care and
caution. In your deliberations you should carefully consider whether there
are inconsistencies in the evidence of Mr. Plumber and what evidence
exists to support what he is saying.”

14

* “I must caution you that merely being with the co-defendant
at or near the location of the crimes, does not render the
defendant guilty of any crime. Association or contact
between the defendant the co-defendant before or after the
commission of these crimes is not sufficient and will not
justify the conclusion that the defendant is guilty.” _State v.
Beach, 283 NC 261,267-68 (1973)

15




“You have heard evidence in this case that Ms.
Smith, the DNA analyst employed by the State
Bureau of Investigations, has not passed her
certification exam, as required by the NC General
Assembly. You may consider this evidence, along
with other evidence about her qualifications, when
determining what, if any, weight to give to her
testimony”

16

“Officer Brady provided opinion testimony in this
trial. Opinion testimony is offered, solely, for the
purpose of corroborating other evidence. You
should consider the officer’s opinion only if you
believe it is consistent with the other evidence.
Officer Brady is not an expert and his opinion
should not be given more weight than that of any
civilian witness.”

17

NCPI Crim 101.5 — Credibility of Witnesses

Modified to read (additional language in bold):“You are the sole judges
of the believability of witnesses.You must decide for yourselves
whether to believe the testimony of any witness.You may believe all,
any part, or none of a witness’s testimony. In deciding whether to
believe a witness you should use the same tests of truthfulness that
you use in your everyday lives. Among other things, these tests may
include: i i ici
the opportunity of the witness to see, hear, know, or remember the
facts or occurrences about which the witness testified; the manner and
appearance of the witness; any interest, bias, prejudice, or partiality the
witness may have; the apparent understanding and fairness of the
witness; whether the testimony is reasonable; and whether the
testimony is consistent with other believable evidence in the case.”

18




» Evidence is gone, and you’ve lost your
Brady/Youngblood Motion to Dismiss.

* You've crossed the State’s witness up and down about
“misplacing” it “unintentionally” but you want more.

* N.C.PI Civil 101.39 “Spoliation by a party”

When evidence has been received which tends to show that (describe
despoiled evidence) was #ll) in the exclusive possession of the
plaintiff][defendant], (2) has been [lost][misplaced][suppressed][destroyed]
corrupted] and (3) that the [plaintiff][defendant] had notice of the
plaintiff’s][defendant’s] [potential lgclalm] [defense], you may infer, though you
re not compelled to do so, that (describe despoiled evidence) would be
damaging to the [plaintiff][defendant]. You may give this inference such force
and effect as you determine it should have under all of the facts and
circumstances. ...

19

Not all Circuit Courts have Pattern Jury Instructions published, but the ones that
are online are extensive and worth reviewing.

Our N.C.PI. Crim 101.10 Burden of Proof and Reasonable Doubt

The defendant has entered a plea of "not guilty." The fact that the defendant has been
[indicted] [charged] is no evidence of guilt. Under our system of justice, when a defendant
pleads "not guilty," the defendant is not required to prove the defendant’s innocence; the
defendant is presumed to be innocent.The State must prove to you that the defendant is guilty
beyond a reasonable doubt.A reasonable doubt is a doubt based on reason and common
sense, arising out of some or all of the evidence that has been presented, or lack or
insufficiency of the evidence, as the case may be. Proof beyond a reasonable doubt is proof
that fully satisfies or entirely convinces you of the defendant's guilt.

20

+Instruction 3.02 Presumption of Innocence; Proof Beyond a Reasonable Doubt
(1** Circuit)
Itis a cardinal principle of our system of justice that every person accused of a
crime is presumed to be innocent unless and until his or her guilt is established

beyond a reasonable doubt. The presumption is not a mere formality. It is a matter
of the most important substance.

The presumption of innocence alone may be sufficient to raise a reasonable
doubt and to require the acquittal of a defendant. The defendant before you,
, has the benefit of that presumption throughout the trial, and you
are not to convict [him/her] of a particular charge unless you are persuaded of
[his/her] guilt of that charge beyond a reasonable doubt.
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(continued)

The presumption of innocence until proven guilty means that the burden of proof is

always on the government to satisfy you that [defendant] is guilty of the crime with
which [he/she] is charged beyond a reasonable doubt. It is a heavy burden, but the law
does not require that the government prove guilt beyond all possible doubt; proof
beyond a reasonable doubt is sufficient to convict. This burden never shifts to
[defendant]. It is always the government’s burden to prove each of the elements of the
crime[s] charged beyond a reasonable doubt by the evidence and the reasonable
inferences to be drawn from that evidence. [Defendant] has the right to rely upon the
failure or inability of the government to establish beyond a reasonable doubt any
essential element of a crime charged against [him/her].

If, after fair and impartial consideration of all the evidence, you have a reasonable
doubt as to [defendant]’s guilt of a particular crime, it is your duty to find [him/her] not
guilty of that crime. On the other hand, if, after fair and impartial consideration of all the
evidence, you are satisfied beyond a reasonable doubt of [defendant]’s guilt of a particular
crime, you should find [him/her] guilty of that crime.

22

The Jury must consider the case in accordance with
both the State and Defense Theories. Defendant in apt
time requested that the law bearing upon his theory of

the case be presented to the jury. He was merely
asking the Court to charge the law arising on the
evidence. Justice and the law countenance nothing less.

State v.Tioran, 65 N.C.App.122, 125 (1983), citing State
v. Harrington, 260 N.C. 663, 666 (1963).
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After all evidence is presented. Often _right after.

You MUST request instructions in writing. NCGS
I5A-1231; State v. Smith, 31 | NC 287 (1984). So plan

ahead — before the crazy stuff happens!

Think about lesser-included instructions! Surprisingly,
Judges often will give these. Tender them in writing.

Preserve the record on appeal! You don’t want Glenn
Gerding mad at you!

24




Have them prepared in advance. Often it is as simple as having 2 printed
copies of each Pattern Instruction.

Have a list of the Pattern Instructions and any Special Instructions you want;
check them off because the judge speaks quickly. You DO NOT need to list all
the Instructions the jury will hear.

If the requested (and denied) jury instruction is a contested point, hand up
your copy of the Pattern Instruction or scribble something onto a piece of
paper.

Defendant's Right to Remain Silent —Ask for this Instruction. Failure to
give this Instruction is NOT reversible error. State v. Paige, 272 NC 417 (1968).

Preserve the Record for Appeal!

25

NCGS I-181(a)

In Writing
Entitled in the Cause

Signed by Counsel Submitting
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THE STATE OF NORTH CAROLINA
Proposed

Vs.

INNOCENT CLIENT,
Defendant.

NOW COMES the DEFENDANT, through counsel, and that
included within the jury instructions given be the following:

NCPI Crim 101.10 — Burden of Proof and Reasonable Doubt

NCPI Crim 104.20 — Testimony of Interested Witness

NCPI Crim 101.30 — Effect of Decision not to Testify

im 101.35 — Concluding Instructions

NCPI Crim 104.41 — Actual-Constructive Possession

NCPI Crim 104.60 — Admissions (request this be given instead of 104.70)
NCPICrim 26030 — Trafficking/Transportation. Include expanded definition of
“knowingly” from footnote 4: “and that the defendant knew that what he transported

G uEwL—
z
a
=
Q
g

was heroil

8. NCPI Crim 260.17 — Trafficking/Possession. Include expanded definition of
“knowingly” fro m footnote 4: “and that the defendant knew that what he transported
was heroin.”

9. NCPI Crim 202.80 — Criminal Conspiracy . Include expanded definition of Trafficking
“and that the defendant knew that what he transported was heroin.”

Richard Wells
Asst. Public Defender
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+ Emphasize the Important Jury Instructions.

« Tell the story (truth) of innocence, and
argue the story/facts as it relates to those
few important Jury Instructions.

+ Quote from the Jury Instructions.
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The judge will read the instructions to the jury. And the judge will
(might) mess it up. FOLLOW ALONG.

Object after judge gives entire instruction (renew your objections
before the jury retires to deliberate).

If you submitted written instructions, this will preserve the record.
But object anyway. State v, Smith, 311 NC 287 (1984).

Judges can give written instructions to the jury. Some judges hate
doing it, some like doing it. Think about what you want.

29

Juries often come back with questions about the instructions or law of
the case.

Many times the judge will simply suggest re-reading a particular
instruction to the jury.

Keep other instructions in mind, particularly if you offered any and
they were rejected by the judge, and they speak to the issue the jury is
having.

I5A-1233 The judge can allow the jury to re-examine
exhibits/writings/transcript in the courtroom. BUTthe consent of all
parties s required before the judge can let the jury take

exhibits/writings into the jury room.

30
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Belal Elrahal
belal.elrahal@nccourts.org

704-724-4746
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* N.C.PI Civil 215.81 “Brakes — Motorcycles”

violation of this law and would not be negligence. On the other hand, if the

INorth of the Tar River, above the fall line, the term "motorcycle,”
properly enunciated, rhymes with the second syllable of "popsicle.

2In the opinion of the Committee the definition of "motor-driven cycle"
also includes a moped.

3prior to 1967, G.S. 20-124(c) expressly excepted motorcycles. The 1967

32
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Alyson Adams Grine

Resident Superior Court Judge

\ Judicial District 15B — Orange and Chatham Counties
North Carolina Judicial Branch

Old Orange County Courthouse
104 East King Street
Hillsborough, NC 27278
919-644-4747

Chatham County Justice Center
P.0. Box 369

Pittsboro, NC 27312
919-545-3580

2024 New Felony Defender Training
VIEW FROM THE BENCH

Taking Your Superior Court Practice to the Next Level

o Sharpen Your Tools
e Law
e Language

o Motions Practice

o Identify evidentiary issues in advance
e Getaruling
e Redact

o Identify areas of agreement

¢ Go beyond issue spotting

¢ You conduct the hearing
e Burden of proof

e Who goes first

o Type of evidence proper for consideration
e Proper forum

o Trial
e Draft jury instructions
e Tailor your evidence
e Set the scene with an exhibit
e Consider your strengths; counter your weaknesses
e Talkto jurors



Care and Feeding of Your Visiting Judge

o Introductions
e Yourself
¢ The session
e Your case
e Your position

o Courtroom security
¢ Inform me about high-tension matters, recent incidents, the facility
(panic buttons, lockdown area...)
¢ Safe the exhibits

o Educate Me
e Local resources
e Eg., are there specialty courts, is there an organization that
creates sentencing plans, what treatment programs are
available...
e Local History
e Cool places

Adopting Equitable Practices to Ensure All Citizens Receive Equal
Treatment in Our Courts

o BOLO Disparate Treatment
e Pleas, bonds, etc.

o Individuate

o Data
e Eg, jury pool

o Gratuitous References vs. Relevant Facts
e Raising Issues of Race in NC Criminal Cases | UNC School of Government

Closing Remarks

o Rule 12 of the General Rules of Practice for the Superior and District Courts
e Conduct yourself with decorum
e Promote respect for the Court
¢ Avoid abusive language
¢ Yield gracefully to rulings of the Court
e Be caring to your community

2


https://www.sog.unc.edu/publications/books/raising-issues-race-nc-criminal-cases

GENERAL RULES OF PRACTICE

FOR THE SUPERIOR AND DISTRICT COURTS

Rule 12. Courtroom Decorum

Except for some unusual reason connected with the business of the court,
attorneys will not be sent for when their cases are called in their regular order.

Counsel are at all times to conduct themselves with dignity and propriety.
All statements and communications to the court other than ohjections and exceptions
shall be clearly and audibly made from a standing position behind the counsel table.
Counsel shall not approach the bench except upon the permission or request of the
court.

The examination of witnesses and jurors shall be conducted from a sitting
position behind the counsel table except as otherwise permitted by the court
(see S. vs. Bass, 5 N.C. App. 429, 431 (1969)). Counsel shall not approach the witness
except for the purpose of presenting, inquiring about, or examining the witness with
respect to an exhibit, document, or diagram.

Any directions or instructions to the court reporter are to be made in open court
by the presiding judge only, and not by an attorney.

Business attire shall be appropriate dress for counsel while in the courtroom.

All personalities between counsel should be avoided. The personal history
or peculiarities of counsel on the opposing side should not be alluded to.
Collogquies between counsel should be avoided.

Adverse witnesses and suitors should be treated with fairness and due
consideration. Abusive language or offensive personal references are prohibited.

The conduct of the lawyers before the court and with other lawyers should be
characterized by candor and fairness. Counsel shall not knowingly misinterpret the
contents of a paper, the testimony of a witness, the language or argument of opposite
counsel or the language of a decision or other authority; nor shall he offer evidence
which he knows to be inadmissible. In an argument addressed to the court, remarks
or statements should not be interjected to influence the jury or spectators.
(See Rule 22, Canons of Ethics and Rules of Professional Conduct, N.C. State Bar,
G.S. 1A p. 273)

Suggestions of counsel looking to the comfort or convenience of jurors should
be made to the court out of the jury’s hearing. Before, and during tral, a lawyer
should attempt to avoid communicating with jurors, even as to matters foreign to the
cause.

Counsel should yield gracefully to rulings of the court and avoid detrimental
remarks both in court and out. He should at all times promote respect for the court.
(See Rule 1, Canons of Ethics and Rules of Professional Conduct, N.C. State Bar,
G.8. 4A p. 269.)

History Note.
276 N.C. 735.















THE JURISPRUDENCE OF PROCEDURAL JUSTICE

Il. RELEVANT SOCIAL SCIENCE RESEARCH
A. Decision-Making Fairness

There is a large body of empirical literature supporting Justice Sotomayor’s
focus on process. The Justice suggests that she focuses upon making decisions
through fair procedures, believing that this leads to high-quality decisions. The
public shares this view and, when evaluating authorities such as judges, asks
whether that authority used fair procedures to make a decision. That
judgment, more than who wins or loses their case, shapes people’s views about
the decision and the judge and their willingness to defer to judicial authority. It
also shapes their views about the legitimacy of the courts and their overall
willingness to comply with laws and cooperate with legal institutions.

1. U.S. Supreme Court

Tom R. Tyler and Gregory Mitchell have examined public acceptance of
Supreme Court decisions in the context of the controversial issue of abortion
rights." They inquired whether people who disagreed with the Court might
nonetheless feel obligated to accept its decisions on this, or any other, issue.
Utilizing interviews with a sample of members of the public, they found that a
key issue underlying public acceptance of Supreme Court judgments was an
evaluation of the procedural justice of Court decisionmaking. In their sample,
people considered whether the Justices were honest, impartial, and based their
decisions on case-relevant information, and respondents were further
influenced by whether they felt the Justices respected citizens and their rights,
considered their views, and cared about their concerns. The study identified a
broad set of procedural justice concerns, including concerns about the

the judge in conveying elements of procedural justice.”); Cynthia G. Lee et al., A Community
Court Grows in Brooklyn: A Comprehensive Evaluation of the Red Hook Community Justice
Center Final Report, NAT'L CENTER ST. CTS. 176 (2013), http://www.courtinnovation.org
/sites/default/files/documents/RH%20Evaluation%20Final%20RRepor.pdf  (“The Red
Hook Community Justice Center appears to bring about a robust and sustained decrease in
recidivism among adult misdemeanor offenders.”); Tom R. Tyler et al., Street Stops and
Police Legitimacy: Teachable Moments in Young Urban Men’s Legal Socialization (Yale Law &
Econ. Research Paper No. 476, 2013), http://ssrn.com/abstract=2289244 (finding that
young men who viewed the police as acting through procedural justice were more willing to
help by reporting crimes).

14. Tom R. Tyler & Gregory Mitchell, Legititmacy and the Empowerment of Discretionary Legal
Authority: The United States Supreme Court and Abortion Rights, 43 DUKE L.]. 703 (1994).
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neutrality of decisionmaking that were central to the Court’s legitimacy. Tyler
and Mitchell ultimately found that procedural justice meaningfully legitimated
the Court and its decisions. The results of the study strongly supported the
procedural justice argument in that those citizens who believed that the court
used fair procedures to make their decisions both felt obligated to defer to
them and did not support efforts to strip the Court of authority to make
decisions in this area.

2. Local and State Courts

Most studies of procedural justice are of local or state courts rather than the
United States Supreme Court. These studies support the argument that people
are more satisfied with decisions when they believe those decisions are made
through fair procedures.” Further, people more willingly accept court decisions

15.  See STEPHEN SHUTE ET AL., A FAIR HEARING? (2013) (finding that minority defendants’
confidence in the courts is linked to their procedural justice judgments); TYLER, supra note
13 (studying residents of Chicago and indicating that those who believe the police are
procedurally just comply with the law more frequently in their everyday lives); Ben
Bradford, Voice, Neutrality and Respect: Use of Victim Support Services, Procedural Fairness and
Confidence in the Criminal Justice System, 11 CRIMINOLOGY & CRIM. JUST. 345, 345 (2011) (“By
providing [crime] victims with voice and a sense that someone is listening to and taking
their concerns seriously, contact with victims services seems to be linked to more favourable
overall assessments of the criminal justice system.”); Jonathan D. Casper et al., Procedural
Justice in Felony Cases, 22 LAW & SOC’Y REV. 483 (1988) (finding, based on interviews with
people whose felony cases were disposed through the courts, that satisfaction with the
handling of one’s case was linked to judgments about the procedural justice of the courts);
Peter Dillon & Robert Emery, Divorce Mediation and Resolution of Child Custody Disputes:
Long-Term Effects, 66 AM. J. ORTHOPSYCHIATRY 131, 131 (finding that nine years after a
custody hearing those parents who thought the hearing was procedurally fair had “more
frequent current contact with their children and greater involvement in current decisions
about them”); Katherine M. Kitzmann & Robert E. Emery, Child and Family Coping One
Year After Mediated and Litigated Child Custody Disputes, 8 J. FAM. PSYCHOL. 150 (1994)
(finding in a longitudinal study that judgments about the fairness of child custody hearings
had long-term implications for satisfaction and compliance); Katherine M. Kitzmann &
Robert E. Emery, Procedural Justice and Parents’ Satisfaction in a Field Study of Child Custody
Dispute Resolution, 17 LAW & HUM. BEHAV. 553 (1993) (reporting that interviews with parents
following child custody hearings indicated that satisfaction was linked to judgments about
whether the hearing was fairly conducted); Avishalom Tor et al., Fairness and the Willingness
to Accept Plea Bargain Offers, 7 J. EMPIRICAL LEGAL STUD. 97, 97 (2010) (“In contrast with the
common assumption in the plea bargaining literature, we show fairness related concerns
systematically impact defendants’ preferences and judgments.”); Tom R. Tyler,
Multiculturalism and the Willingness of Citizens to Defer to Law and to Legal Authorities, 25 LAW
& Soc. INQUIRY 983 (2000) (arguing that procedural justice shapes the willingness of the

530



THE JURISPRUDENCE OF PROCEDURAL JUSTICE

if they believe court procedures are fair,”® and they are also more willing to
cooperate with the courts, for example by testifying, if they believe that the
courts function through fair procedures.” Of particular importance is the
finding that procedural justice promotes decision adherence that lasts over
time."

members of both majority and minority ethnic groups to defer to law and legal authorities);
Tom R. Tyler, Public Trust and Confidence in Legal Authorities: What Do Majority and
Minority Group Members Want from the Law and Legal Institutions?, 19 BEHAV. SCL. & L. 215,
215 (2001) [hereinafter Tyler, Public Trust] (“Analysis from several studies exploring the
basis of public views support this procedural justice based model of public evaluation.”); Jo-
Anne Wemmers, Victims® Experiences in the Criminal Justice System and Their Recovery from
Crime, 19 INT'L REV. VICTIMOLOGY 221, 221 (2013) (“[U]nfair procedures were found to
impact victims’ recovery.”); Jo-Anne Wemmers et al., What Is Procedural Justice: Criteria
Used by Dutch Victims to Assess the Fairness of Criminal Justice Procedures, 8 SOC. JUST. RES.
329 (1995) (finding that Dutch crime victims evaluated the criminal justice process through
a procedural justice frame); Rashida Abuwala & Donald J. Farole, Jr., The Effects of the
Harlem Housing Court on Tenant Perceptions of Justice, CENTER FOR CT. INNOVATION (2008),
http://www.courtinnovation.org/sites/default/files/Harlem_Housing_Court_Study.pdf
(finding that interviews with people appearing in the Harlem and downtown project courts
suggest that fairer treatment was linked to higher satisfaction with the courts); Donald J.
Farole, Jr., Public Perceptions of New York’s Courts: The New York State Residents Survey,
CENTER FOR CT. INNOVATION 17 (2007), http://www.courtinnovation.org/sites/default/files
/documents/NYS_Residents_Survey.pdf (suggesting that procedural justice was the most
important factor in overall approval of courts).

See ROBERT ]. MACCOUN ET AL., ALTERNATIVE ADJUDICATION: AN EVALUATION OF THE NEW
JERSEY AUTOMOBILE ARBITRATION PROGRAM 56-57 (1988) (finding that people are more
willing to accept ADR awards if they feel that the procedures were procedurally just); ToM
R. TYLER & YUEN ]. HUO, TRUST IN THE LAW: ENCOURAGING PUBLIC COOPERATION WITH
THE POLICE AND COURTS, at xv, 123-29 (2002) (finding that people who have dealt with the
courts were more willing to accept court decisions if they believed that the courts made
those decisions in a procedurally just way); E. Allan Lind et al., Individual and Corporate
Dispute Resolution: Using Procedural Fairness as a Decision Heuristic, 38 ADMIN. SCL. Q. 224, 224
(1993) (finding that individual and corporate litigants were more accepting of the results of
court-annexed arbitration hearings if they believed that the hearings were procedurally
just).

Tyler & Jackson, supra note 13 (finding that people who viewed the police and courts as
exercising their authority fairly were more willing to report crime and be a witness in court).

PENELOPE EILEEN BRYAN, CONSTRUCTIVE DIVORCE: PROCEDURAL JUSTICE AND SOCIOLEGAL
REFORM (2006); Robert E. Emery et al., Child Custody Mediation and Litigation: Parents’
Satisfaction and Functioning One Year After Settlement, 62 J. CONSULTING & CLINICAL
PSYCHOL. 124 (1994); Tom R. Tyler et al., Reintegrative Shaming, Procedural Justice, and
Recidivism: The Engagement of Offenders’ Psychological Mechanisms in the Canberra RISE
Drinking-and-Driving Experiment, 41 LAW & SOC’Y REV. 553, §63-65 (2007)
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3. Police

Like courts, police are legal authorities with which the public interacts. An

even larger body of research on the police suggests that people are more
satisfied with police decisions when they believe that the police are exercising
their authority through fair procedures.” Studies further indicate that people

19.
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TYLER, supra note 13 (a study of the residents of Chicago indicating that those who believe
the police are procedurally just comply with the law more frequently in their everyday lives);
TYLER & HUO, supra note 16 (finding, in a study of everyday interactions with the police in
Oakland and Los Angeles, that people are more satisfied with interactions when they believe
that the police acted with procedural justice); Irina Elliott et al., Procedural Justice in Contacts
with the Police: Testing a Relational Model of Authority in a Mixed Methods Study, 17 PSYCHOL.
PUB. POL’Y & L. 592, 592 (2011) (“[F]indings supported the predictions that higher perceived
antecedents of procedural justice would be associated with higher perceived legitimacy.”);
Jacinta M. Gau & Rod K. Brunson, Consent Searches as a Threat to Procedural Justice and Police
Legitimacy, 24 CRIM. JUST. POL’Y REV. 759, 759 (2013) (finding that “consent requests . . .
damage perceptions of procedural justice and, moreover, of the legitimacy of the stop
itself”); Jacinta M. Gau & Rod K. Brunson, Procedural Justice and Order Maintenance Policing:
A Study of Inner-City Young Men’s Perceptions of Police Legitimacy, 27 JUST. Q. 255 (2010)
[hereinafter Gau & Brunson, Procedural Justice] (finding that interviews with young people
suggest that stops are viewed as unfair harassment); Lyn Hinds, Building Police-Youth
Relationships: The Importance of Procedural Justice, 7 YOUTH JUST. 195, 195 (2007) (“Young
people’s attitudes toward police legitimacy are positively linked to police use of procedural
justice.”); Lyn Hinds & Kristina Murphy, Public Satisfaction with Police: Using Procedural
Justice to Improve Police Legitimacy, 40 AUSTL. & N.Z. J. CRIMINOLOGY 27, 27 (2007) (“People
who believe the police use procedural justice when they exercise their authority are more
likely to view police as legitimate, and in turn are more satisfied with police services.”); Tal
Jonathan-Zamir & David Weisburd, The Effects of Security Threats on Antecedents of Police
Legitimacy: Findings from a Quasi-Experiment in Israel, 50 J. RES. CRIM. & DELINQ. 3, 4 (2013)
(finding that in Isracli communities “procedural justice is consistently the primary
antecedent of police legitimacy”); Lorraine Mazerolle et al., Shaping Citizen Perceptions of
Police Legitimacy: A Randomized Field Trial of Procedural Justice, 51 CRIMINOLOGY 33 (2013)
(showing through a randomized field experiment varying procedural justice that procedural
justice shaped police legitimacy); Andy Myhill & Ben Bradford, Can Police Enhance Public
Confidence by Improving Quality of Service? Results from Two Surveys in England and Wales, 22
POLICING AND SOC’Y 397, 397 (2012) (finding that the key issue in the effect of encounters
with police on perceived legitimacy is quality of “personal treatment”); Jennifer Norman,
Seen and Not Heard: Young People’s Perceptions of the Police, 3 POLICING 364, 364 (2009)
(finding that “unfair targeting and treatment from the police” undermined what “young
people thought of the police”); Ralph B. Taylor & Brian A. Lawton, An Integrated Contextual
Model of Confidence in Local Police, 15 POLICE Q. 414, 414 (2012) (finding, in a study of people
in Pennsylvania, the “importance of police simultaneously maintaining order and treating
citizens fairly”); Tom R. Tyler & Jeffrey Fagan, Legitimacy and Cooperation: Why Do People
Cooperate with the Police?, 6 OHIO ST. J. CRIM. L. 231 (2008) (finding that procedural justice
shaped legitimacy in a sample of New York City residents); Tom R. Tyler & Cheryl J.
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are more willing to defer to police decisions when they feel the police are acting
fairly.*

The police benefit from cooperation with the community beyond mere

compliance with rules. One form of cooperation involves helping the police to
solve crimes or apprehend criminals. Providing tips about the location of
crimes and criminals is a key issue, as is the willingness to aid with

20.

Wakslak, Profiling and Police Legitimacy: Procedural Justice, Attributions of Motive, and
Acceptance of Police Authority, 42 CRIMINOLOGY 253 (2004) (analyzing several datasets to
show that unfair treatment leads to inferences of racial profiling and undermine police
legitimacy).

JoHN D. MCCLUSKEY, POLICE REQUESTS FOR COMPLIANCE: COERCIVE AND PROCEDURALLY
JusT TACTICS (2003) (suggesting, based on several studies involving both interviews with
people who have dealt with the police and observation of police-citizen encounters, that
procedural justice promotes compliance with police directives); Christina E.-W. Bond &
David John Gow, Policing the Beat: The Experience in Toowoomba, Queensland, 6 CRIME PREV.
STUD. 153 (1996) (suggesting, through a qualitative analysis of a beat policing program, that
it led to heightened satisfaction with police services); TYLER & HUO, supra note 16 (finding
in a study of police-citizen encounters in California that people more willingly accepted
fairly made decisions); Mengyan Dai et al., Procedural Justice During Police-Citizen
Encounters: The Effects of Process-Based Policing on Citizen Compliance and Demeanor, 39 J.
CRIM. JUST 159, 159 (2011) (“Two types of procedurally fair behavior by the police, police
demeanor and their consideration of citizen voice, are significant in reducing citizen and
noncompliance.”); Stephen D. Mastrofski et al., Compliance on Demand: The Public’s
Response to Specific Police Requests, 33 J. RES. CRIM. & DELINQ. 269 (1996) (demonstrating
through a study of people’s personal experience with the police that procedural fairness
increases compliance); Alex R. Piquero et al., Discerning Unfairness Where Others May Not:
Low Self-Control and Unfair Sanction Perceptions, 42 CRIMINOLOGY 699 (2004) (finding that
perceiving sanctions as unfair leads to anger); Clifford Stott et al., “Keeping the Peace”: Social
Identity, Procedural Justice and the Policing of Football Crowds, 52 BRIT. J. CRIMINOLOGY 381
(2012) (finding that style of policing shaped compliance among European football crowds);
Tom R. Tyler, What Is Procedural Justice?: Criteria Used by Citizens to Assess the Fairness of
Legal Procedures, 22 LAW & SOC’Y REV. 103 (1988) (outlining the relationship of different
procedural justice elements to decision acceptance); Jeffrey T. Ward et al., Caught in Their
Own Speed Trap: The Intersection of Speed Enforcement Policy, Police Legitimacy, and Decision
Acceptance, 14 POLICE Q. 251 (2011) (finding that unfair ticketing procedures led to less
compliance); Amy C. Watson & Beth Angell, The Role of Stigma and Uncertainty in
Moderating the Effect of Procedural Justice on Cooperation and Resistance in Police Encounters
with Persons with Mental Illnesses, 19 PSYCHOL. PUB. POL’Y & L. 30, 30 (2013) (“Procedural
justice is associated with more cooperation and less resistance.”); Andy Myhill & Paul
Quinton, It’s a Fair Cop? Police Legitimacy, Public Cooperation, and Crime Reduction, NAT'L
POLICING IMPROVEMENT AGENCY (2011), http://www.college.police.uk/en/docs/Fair_cop
_Full Report.pdf (finding that procedural justice shaped legitimacy, compliance and
cooperation with the police among a national sample of the people of England).
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prosecutions by participating in lineups and trials. Procedural fairness
promotes such cooperation.”

A second type of cooperation is working with the police to co-police

neighborhoods. This could involve attending community meetings or joining a
group such as neighborhood watch.” In contrast to the first category of
behavior, these actions are more proactive and organized. Again, if people
believe the police act fairly, they are more likely to join cooperative efforts in
their community.”

21.

22,

23.
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See, e.g., JONATHAN JACKSON ET AL., JUST AUTHORITY? TRUST IN THE POLICE IN ENGLAND
AND WALES 215 (2013) (“The procedural fairness of the police lies at the heart of people’s
connections with legal authorities.”); Phillip Atiba Goff et al., Crossing the Line of Legitimacy:
The Impact of Cross-Deputization Policy on Crime Reporting, 19 PSYCH. PUB. POL’Y & L. 250, 254
(2013) (finding that viewing the police as less legitimate lowers the likelihood of reporting a
crime); Lyn Hinds, Youth, Police Legitimacy and Informal Contact, 24 J. POLICE & CRIM.
PSYCHOL. 10 (2009) (finding that young people who view the police as legitimate are more
willing to help them); Tammy Rinehart Kochel, Can Police Legitimacy Promote Collective
Efficacy?, 29 JUST. Q. 384 (2012) (finding that legitimacy promotes collective efficacy among
the residents of Trinidad and Tobago); Kristina Murphy, Does Procedural Justice Matter to
Youth? Comparing Adults’ and Youths’ Willingness to Collaborate with Police, 23 POLICING &
SocC’Y 1, 12 (2013) (finding that those respondents who feel fairly treated are more willing to
collaborate with the police); Kristina Murphy et al., Encouraging Public Cooperation and
Support for Police, 18 POLICING & SOC’Y 136, 136, 144-46 (2008) (observing that the results of
several surveys suggest that “views about police legitimacy do influence public cooperation
with the police, and that those who view the police as more legitimate are more likely to
assist the police to control crime,” and that “[t]he key antecedent of legitimacy is procedural
justice”); Michael D. Reisig & Camille Lloyd, Procedural Justice, Police Legitimacy, and
Helping the Police Fight Crime: Results from a Survey of Jamaican Adolescents, 12 POLICE Q. 42,
56 (2009) (finding that among Jamaican high school students procedural justice and
legitimacy led to the willingness to report suspects to the police); Sunshine & Tyler, supra
note 13, at 526-27; Tom R. Tyler et al., Legitimacy and Deterrence Effects in Counter-Terrorism
Policing: A Study of Muslim-Americans, 44 LAW & SOC’Y REV, 365, 368 (2010) (finding, in a
survey of Muslim Americans, that people’s willingness to help the police identify terrorist
risks was linked to perceived police procedural justice); Tyler & Fagan, supra note 19
(finding that procedural justice shaped legitimacy in a sample of New York City residents);
Tyler et al., supra note 13 (finding that young men who viewed the police as acting through
procedural justice were more willing to help by reporting crimes); Tyler & Jackson, supra
note 13, at 78-79 (finding, in a study of a random sample of Americans’ views about the
police and the courts, that procedural justice shapes legitimacy, compliance and
cooperation); Myhill & Quinton, supra note 20, at 2-3 (finding that police procedural
fairness led to cooperation with the police in a national sample of the people in England).

See, e.g., Tracey Meares, Praying for Community Policing, 9o CALIF. L. REV. 1593 (2002).

See Mazerolle et al., supra note 19, at 35; Sunshine & Tyler, supra note 13, at 526-27; Tyler et
al., supra note 21, at 368; Tyler & Fagan, supra note 19, at 250-52.
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What messages can judges, whether Supreme Court Justices or local
magistrates, draw from these findings? The primary lesson is that commitment
to fair procedures in decisionmaking is important, but that it is equally
important to communicate to the public how justice is being done so that the
public knows that judges are making decisions fairly. In other words judges
need to both be fair and to be seen as being fair. These two factors, importantly,
are not coincident. Being seen or perceived as fair involves transparency in
procedures, explanation of rules and decisions, and the promotion of
procedures that give interested parties a voice in the proceedings. Many judges
devote their attention to being fair, i.e., to correctly applying the law to the
facts of each case, but do not think about how they can communicate that they
are being fair to the parties in the case or to the public more generally.
Recognizing that those parties are themselves focused upon whether their case
was handled fairly highlights the importance of attention to the issue of
communicating how the case was handled and decisions were made.

B. Fair Procedures Communicate Relational Value.

Discussions of procedural fairness usually begin with a focus upon the
decision-making elements we have already noted.* A focus on decisionmaking
accords with the traditional legal framing of procedural design as being about
how legal authorities structure trials and deliberations about cases. A fair judge
is one who correctly applies the law to the facts in a particular case, usually
with the goal of achieving the correct outcome. However, studies of the
popular meaning of procedural justice suggest that the public considers a
broader range of issues when evaluating the fairness of judicial
decisionmaking. These broader issues are referred to as relational issues
because they are related to the social messages communicated by the courts.
The quality of the treatment that people receive is relational because it sends
messages that people use to interpret their degree of inclusion within society
and their social status/standing. In other words, decisionmaking is not only
about the issues in dispute. Rather, it is about people’s right to come before a
court and to have their needs and concerns taken seriously by the authorities.
As we have noted, the public is less concerned with whether the right outcome
is achieved than they are about other relational matters. Interestingly, Justice
Sotomayor touched directly upon this broader set of elements.

24. See supra note 8 and accompanying text.
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What relational aspects of procedure matter to the public, and why? The
public first focuses upon whether they feel treated with dignity and respect.
This includes respect for people’s rights as members of the community and for
their status as people. They care about quality of treatment more than they care
about the extent to which a decision favors them. The question, of course, is
why this is the case. The quality of the treatment that people experience when
dealing with societal authorities conveys social messages. High-quality
treatment by legal authorities first conveys a message of inclusion, since respect
for one’s rights indicates standing with the community. Membership in the
community (“citizenship”) confers rights, and their recognition acknowledges
that inclusion. Everyone in the community is an equally entitled human being,
with the same rights as others. Quality of treatment communicates a message
about whether authorities acknowledge that equality in standing.”

Second, treatment with respect indicates one’s status within society. When
an authority is demeaning or disrespectful to someone who appears before
them, or whose interests or values are involved in a case, that treatment
communicates marginal social status. Being taken seriously, on the other hand,
communicates social respect and high standing within the community. The
standing of one’s group or oneself is important to self-esteem because even
when formally included within the general framework of rights, people can be
treated as marginal, or, conversely, as valuable. While minorities have legal
rights, they may nonetheless feel that they are viewed as socially inferior and
less desirable than members of other social groups.

In addition to being concerned about issues involving the quality of
treatment, people key in on their ability to trust in the character and motivation
of judicial authorities. When people evaluate an authority, they make a
judgment about that person’s intentions. If they believe that the authority is
sincerely seeking to do what is right, to consider the needs and concerns of the
public to find a solution that is good for the people of the community, then
people view that authority as trustworthy. Trust comes from the inference of
such intentions. It is the expectation of future benevolence that is the product
of repeated respectful interactions and a general sense of congruence of

25. Equality in standing is important in terms of public support because studies by social
scientists find that the use of equality in groups fosters identification with and loyalty
toward the group and its authorities. See MORTON DEUTSCH, DISTRIBUTIVE JUSTICE 196-97
(1985). It is for this reason that when authorities want to make decisions that promote
solidarity they use the principle of equality. David M. Messick & Terry Schell, Evidence for
an Equality Heuristic in Social Decision Making, 80 ACTA PSYCHOLOGICA 311 (1992).
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values.*® Again, Justice Sotomayor touches directly upon this issue when she
publicly recognizes the good intentions of other Justices and expresses her wish
that the public were more widely aware that Justices are not motivated by ill
will, but rather by good-faith efforts to do what they believe is right.”

Yuen Huo’s research on how the public deals with disliked groups is
relevant here. A perennial issue in law is determining what obligations society
owes to minority groups that want to express unpopular ideas through
teaching, through public demonstrations, or in other ways. Huo presents
members of the public with such groups and asks about several types of denials
that might occur. The public regards the most acceptable form of denial as the
refusal to provide resources to allow the group to promote its agenda. An
intermediately acceptable denial is to deny the group rights, such as the right to
speak or assemble. However, the least acceptable form of denial is to treat
members of the group disrespectfully. In other words, of all the forms of
injustice, disrespect is viewed as the most objectionable.”®

What is most striking about Justice Sotomayor’s comments on legal
procedures is how consistent they are with current psychological perspectives
on why procedural justice is so central to people’s evaluations of legal
procedures. As we have noted, there are two elements to procedural justice:
quality of decision making and quality of treatment. Early treatments of
procedural justice developed out of models of court procedure; they
emphasized the goals of finding accurate information and using that
information to make objectively just substantive decisions. Early psychological
research followed this model and focused upon using fair procedures as a
mechanism for obtaining outcomes that those involved would judge to be
substantively fair. Essentially, this model follows the line of argument outlined
by Justice Sotomayor that the enactment of fair procedures maximizes the
likelihood of obtaining substantively appropriate outcomes. This is the model
that framed the classic research of John Thibaut and Laurens Walker on the
perceived fairness of inquisitorial and adversarial trial procedures.”

While this model has considerable plausibility and fits well within a legal
framework, it has not been found to be a good description of the way that
people actually evaluate the legal system. This is true irrespective of whether

26. Tyler & Jackson, supra note 13.
27.  See Sotomayor & Greenhouse, supra note 4, at 3, 8.

28. Yuen J. Huo, Justice and the Regulation of Social Relations: When and Why Do Group Members
Deny Claims to Social Goods?, 41 BRIT. J. SOC. PSYCHOL. 535 (2002).

29. THIBAUT & WALKER, supra note 6.
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we are talking about people who are involved in actual cases as litigants or the
general public when it is evaluating the court system as a legal institution. As
we have noted, public evaluations center most heavily around issues of quality
of treatment rather than upon evaluations of the quality of the decisionmaking
of the courts.

How can we understand the public’s focus on quality of treatment over the
quality of decisionmaking by legal authorities? The key is the framework
provided by the relational model of authority. When people evaluate legal
authorities, their concerns are to some degree about particular issues or
outcomes, but to a greater extent they are focused on whether authorities will
acknowledge their right to bring issues and have their needs and concerns
taken seriously. This perspective suggests that a central concern for many
people is that authorities respect the public and acknowledge its right to
respectful treatment. They also seek reassurance that authorities will take them
seriously, considering their needs and concerns and making decisions that are
responsive to them.

Fair procedures are important because they provide reassurance that those
in positions of legal authority are attending to these relational issues. As a
consequence, when people deal with an authority or are members of a group,
organization, community, or society and see evidence that fair procedures are
shaping decisions, rules, and policies, then they merge their sense of self with
the group, intertwining their identities with group values. As people identify
more closely with others and the institutions and authorities that unite them,
they engage in a variety of group supporting behaviors, including following
rules, accepting decisions, cooperating with authorities, and generally taking
actions that people perceive will help their group.*® Recent research, in fact, is
able to disentangle the relative effects of people’s commitment to fair
procedures because of their belief that such procedures lead to more accurate or
just outcomes from the effects of their commitment to fair procedures because
such procedures support more positive self identity.*

30. TOM R. TYLER, WHY PEOPLE COOPERATE: THE ROLE OF SOCIAL MOTIVATIONS (2011); TOM
R. TYLER & STEVEN L. BLADER, COOPERATION IN GROUPS (2000).

31. A recent analysis of public support for local courts provides an example of relational effects.
This analysis compares the relative influence of people’s belief that fairer procedures lead to
greater substantive justice to the direct influence of fair procedures on legitimacy. It is this
direct effect that reflects the relational influence of fairness upon legitimacy and law-related
behaviors. In a comparison of influences upon legitimacy among Americans it was found
that the primary factor was relational, with only a secondary influence of the decision-
making aspects of fair procedures. See Tom Tyler & Justin Sevier, How Do the Courts Create
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These findings support Justice Sotomayor’s broader conception of what
fairness looks like. Her efforts to humanize the Court by communicating
respect to members of the public and to highlight the sincere and principled
behavior of Justices touch on two core elements of public conceptions of
fairness and hence are central to legitimating the court to the American public.
Her comments suggest that the Justice has her finger on the pulse of the
American public and hence has a good sense of how to create and maintain
legitimacy for the Court and its decisions.

We live in an era of widespread distrust in our major social and political
institutions. One focus of distrust is political authority, including the executive
(51% of respondents express a great deal or a fair amount of trust), legislative
(34%), and judicial (62%) branches of government.”* Although the judiciary
fares reasonably well in contrast to the other branches of government, the
proportion of Americans expressing a similar level of trust in the judiciary in
2003 was 75%.% Hence, Justice Sotomayor’s effort seems timely.

Studies of public reactions to both the Supreme Court and to local courts,
as well as to other legal authorities such as the police and administrative
agencies, demonstrate that when people talk about having experienced a fair or
an unfair procedure, they make their determination by considering both the
fairness of decisionmaking and the fairness of treatment. These same studies
further suggest that fairness of treatment is of particular importance.

1. U.S. Supreme Court

Recent efforts to understand public views about the Court have identified a
broad set of issues that shape perceptions and presented an image of public
support that includes relational concerns.

Professors Gibson and Caldeira interviewed a randomly chosen sample of
Americans and found that legitimacy was linked to issues of principle and
sincerity. Judges are viewed as acting out of a sincere effort to make decisions

Popular Legitimacy?: The Role of Establishing the Truth, Punishing Justly and/or Acting Through
Fair Procedures, 77 ALB. L. Rev. (forthcoming 2014), http://papers.ssrn.com/sol3/papers.cfm
fabstract_id=239694s.

32. Jeffrey M. Jones, Americans’ Trust in Government Generally Down this Year, GALLUP (Sept. 26,
2013),  http://www.gallup.com/poll/164663/americans-trust-government-generally-down
-year.aspx.

33. Id.
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based upon principle, rather than in a strategic effort to advance their own self-
interest (unlike members of Congress).**

Professor Kahan argues that the challenge for the Court is to transcend the
tendency for people to view it through the lens of their prior perceptions of
policy-relevant facts (or “motivated reasoning”).* Kahan notes that “citizens of
diverse values are prone to forming opposing perceptions of the Supreme
Court’s neutrality.”*® Kahan’s insight is interesting because he suggests that the
key to gaining acceptance does not lie only in a greater effort by the Court to
explain its decisionmaking procedures. He suggests that the Court may be
required to “say much more than is required strictly to decide a case.””

Kahan argues that instead of elaborating its reasoning to promote
confidence in its impartiality, the Court should consider social-psychological
strategies for countering motivated reasoning. One principle is “aporia,” the
acknowledgement of the complexity of the issues involved in a case.*® This
acknowledgement, as Kahan outlines it, reflects a willingness on the part of the
Justices to be inclusive by acknowledging the arguments made by those on all
sides of an issue. This shows everyone involved that the Court is giving fair
and open-minded consideration to opposing arguments.”” Kahan’s argument
reflects the same spirit as Justice Sotomayor’s attempt to make her colleagues’
principled efforts to reason through cases transparent to the public.

Kahan’s second principle is affirmation.** Here, he emphasizes the idea of
respect for people, their rights, and their standing in society. He argues that the
Court should explicitly affirm people’s possession of valued traits and
characteristics by communicating respect for the status and values of the
groups with which they identify.* This should be done for all the different

parties involved in a case. Such recognition of people and the groups that shape

34. James L. Gibson & Gregory A. Caldeira, Has Legal Realism Damaged the Legitimacy of the U.S.
Supreme Court?, 45 LAW & SOC’Y REV. 213 (2011) (“[L]egitimacy seems to flow from the view
that discretion is being exercised in a principled, rather than strategic, way.”).

35. Dan M. Kahan, The Supreme Court 2010 Term—Foreword: Neutral Principles, Motivated
Cognition, and Some Problems for Constitutional Law, 125 HARV. L. REV. 19 (2011).

36. Id. ats8.
37. Id. at71.
38. Id. at 62.
39. Id.at 63.
go. Id. at 67.
s Id.
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their identity not only promotes the Court’s legitimacy, but also solidifies
public identification with society and government.

Social-psychological research on minorities shows that displays of
subgroup respect promote identification with social institutions, along with
social engagement and psychological well-being among minority groups.*
This research builds upon the general finding, already noted, that when people
deal with others— particularly authorities representing a group to which they
belong — they are looking for information about the status they and their group
have. In other words, are they, their values, and their identity respected within
the larger society? If so, they identify more closely with the larger society and
adopt its values, including loyalty to overarching legal and political authorities.
On the other hand, messages of disrespect and exclusion promote extra-legal
behaviors such as violence.”

Tom Tyler and Margarita Krochik further explored the psychology of
support for the Court or Congress in the context of ideological conflicts.** They
used a vignette procedure in which those who completed a questionnaire were
first told that the Court had made a decision consistent with or opposed to
their own views on a controversial economic or social issue. Their findings
suggest that judgments about the fairness of procedures did shape the
willingness to accept Court decisions above and beyond whether those
decisions reflected the person’s own social or economic values. Overall, three
factors mattered. The first was whether or not people assessed that the Court
or Congress made decisions fairly (that is, principled decision making). The
second was whether people felt that the Court or Congress considered public
concerns when making decisions. And, the third was whether people felt that
the Court or Congress respected public values. Of these three issues, the one
most central to accepting Court decisions was whether the Court was seen as
considering public concerns.®

42. Yuen J. Huo & Ludwin E. Molina, Is Pluralism a Viable Model of Diversity?: The Benefits and
Limits of Subgroup Respect, 9 GROUP PROCESSES & INTERGROUP RELATIONS 359 (2006); Yuen
J. Huo et al., Subgroup Respect, Social Engagement, and Well-Being: A Field Study of an
Ethnically Diverse High School, 16 CULTURAL DIVERSITY & ETHNIC MINORITY PSYCHOL. 427
(2010).

43. Joy D. Leary et al., The African American Adolescent Respect Scale: A Measure of a Prosocial
Attitude, 15 RES. ON SOC. WORK PRAC. 462 (2005).

44. Tom Tyler & Margarita Krochik, Deference to Authority as a Basis for Managing Ideological
Conflict, 88 CHL-KENT L. REV. 433 (2013).

45. Id. at 445.
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2. Local Courts

It is also possible to consider the legitimacy of local courts. Tom Tyler &
Justin Sevier used information collected from a national sample of Americans
to examine the legitimacy of local courts.** They examined the degree to which
court legitimacy was based upon the quality of the decisionmaking of the
courts, defined as the frequency with which the courts were believed to make
accurate decisions and to punish appropriately. Although their results indicate
that legitimacy is, to some extent, based upon the evaluation of the quality of
decisionmaking of the courts, the primary factor shaping legitimacy is the
perceived quality of the treatment people received from judicial authorities.
This includes whether people believe that they are respected when they deal
with the courts and whether they think that judges care about and consider
people’s needs and concerns when making decisions. The study also shows
that people are more willing to cooperate with the courts when they view them
as legitimate. This includes a greater willingness to bring disputes to court
instead of engaging in private violence and more willingness to be a witness in
a court proceeding.

What implications do these findings have for the Court? First, they suggest
the wisdom and value of the efforts that Justice Sotomayor is already
undertaking to strengthen the connection between the Court and the public.
And research findings support the Justice’s intuition that this effort needs to be
broader than focusing on the neutrality and factuality of Court
decisionmaking. Those are important elements of the public’s view of the
Court, but research findings point to issues of trust in the motives of the
Justices and their willingness to recognize and acknowledge public concerns.
Hence, these are obvious points of contact with the public.

C. Fair Procedures Legitimize Authorities and Institutions, Promote
Identification with Government, and Lead to Higher Levels of Compliance
and Cooperation

In her comments, Justice Sotomayor suggests that the long-term goals in
making and explaining judicial decisions should be to build respect for the law
as an important institution in our lives and to enable people to identify with
democracy. Again, social science findings suggest that the way to achieve these
goals is in exactly the manner the Justice outlines. Studies suggest clearly that

46. Tyler & Sevier, supra note 31.
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authorities and institutions gain legitimacy and promote identification with
themselves and the community they represent when they exercise their
authority fairly.*” Legitimacy has important consequences, therefore, for the
viability of law, government, and society.

Procedural justice is important at several stages institutionally. First, it is
important when rules are being formulated. Here, people value the
opportunity to participate by being able to express their views and deliberate
with others as rules are being formulated. Once rules exist, people focus on
whether procedural justice occurs as rules are implemented, including fair
decisionmaking and fair treatment. The connection of procedural justice to
legitimacy is direct for both the Supreme Court and for local courts and other

47. TYLER, supra note 13 (suggesting, through a study of the residents of Chicago, that those
who believe the police are procedurally just comply with the law more frequently in their
everyday lives); Bradford, supra note 15, at 345 (“By providing [crime] victims with voice
and a sense that someone is listening to and taking their concerns seriously, contact with
victims services seems to be linked to more favourable overall assessments of the criminal
justice system.”); Elliott et al., supra note 19, at 592 (“[F]indings supported the predictions
that higher perceived antecedents of procedural justice would be associated with higher
perceived legitimacy.”); Gau & Brunson, Procedural Justice, supra note 19; Badi Hasisi &
David Weisburd, Going Beyond Ascribed Identities: The Importance of Procedural Justice in
Airport Security Screening in Israel, 45 LAW & SOC’Y REV. 867 (2011) (finding that procedural
justice during airport security screening shapes the legitimacy of the police and their
procedures); Hinds, supra note 19, at 195 (“Young people’s attitudes toward police
legitimacy are positively linked to police use of procedural justice.”); Hinds & Murphy,
supra note 19, at 27 (“People who believe the police use procedural justice when they exercise
their authority are more likely to view police as legitimate, and in turn are more satisfied
with police services.”); Jonathan-Zamir & Weisburd, supra note 19, at 4 (finding that in
Israeli communities “procedural justice is consistently the primary antecedent of police
legitimacy”); Mazerolle et al., supra note 19; Myhill & Bradford, supra note 19, at 397
(finding that the key issue in the effect of encounters with police on perceived legitimacy is
quality of “personal treatment”); Taylor & Lawton, supra note 19, at 414 (finding, in a study
of people in Pennsylvania, the “importance of police simultaneously maintaining order and
treating citizens fairly”); Tyler, Public Trust, supra note 15, at 215 (“Analysis from several
studies exploring the basis of public views support this procedural justice based model of
public evaluation.”); Tom R. Tyler et al., Maintaining Allegiance Toward Political Authorities:
The Role of Prior Attitudes and the Use of Fair Procedures, 33 AM. J. POL. SCL. 629 (1989)
(showing that people on trial for felonies generalize from the procedural justice they feel
they received in their trial to their views about law and government legitimacy); Wemmers
et al., supra note 15 (finding that Dutch crime victims evaluated the criminal justice process
through a procedural justice frame); Abuwala & Farole, supra note 15 (finding that
interviews with people appearing in the Harlem and downtown project courts suggest that
fairer treatment was linked to higher satisfaction with the courts); Farole, supra note 15, at 17
(finding that interviews with people appearing in the Harlem and downtown project courts
suggest that fairer treatment was linked to higher satisfaction with the courts).
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legal authorities. When judges act fairly, the public feels a stronger obligation
to defer to their decisions and support the institutions they represent.

In addition, the use of fair procedures builds identification with authorities
and the communities they represent. For example, research shows that when
people evaluate the police in their community as acting fairly, their
identification with the police is greater* —a result that resonates deeply with
Justice Sotomayor’s comments in her Thomas Lecture. As an example, people
who were treated fairly by the police were more likely to think that they shared
a similar background with police officers and could understand their actions.
Further, they felt that those officers respected them and their values. They were
also more likely to indicate that they felt they “belonged in their community”
and that being a resident of their community was “important to the way they
thought of themselves as a person.”*

Research further demonstrates that, as Justice Sotomayor suggests, there
are important positive consequences for communities in which people identify
with legal and governmental authorities and institutions and the community
they represent.’® Studies by social psychologists demonstrate that when people
identify with a group they blur the distinction between self-interest and group-
interest. They increasingly view the well-being of the group as central to their
own identify and work on behalf of the group. Of particular importance is the
increasingly voluntary nature of cooperation with the group that develops out
of identification. People want their group to be successful and group success
becomes the same as personal success.”

Finally, the Justice’s comments are strikingly convergent with recent social
science research concerning potential goals for the legal system and their
relationship to popular legitimacy. Traditionally, legal authorities primarily
focused on obtaining public compliance with the law. Both legitimacy and
sanction threats are found to motivate compliance.” Increasingly, discussions
of law and legal authority have emphasized the importance of willing
acceptance, voluntary acceptance, and cooperation as goals for legal
authorities.” This shift is important because, unlike compliance, voluntary

48. Tyler & Fagan, supra note 19, at 260.
49. TYLER, supra note 30.
so. Tyler & Jackson, supra note 13.

5. TYLER, supra note 30, at 146-66 (summarizing factors contributing to group-based
motivation).

52. TYLER, supra note 13.

53.  Tyler & Jackson, supra note 13.
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deference and willing cooperation are heavily dependent upon popular
legitimacy, making having such legitimacy increasingly important just at a time
when many institutions are seeing declines in public trust and confidence.

While cooperation is not the same goal as compliance, both of these goals
are often conceptualized similarly in that their focus is on the issues associated
with maintaining social order—i.e., reporting crimes and criminals, being
involved in a neighborhood watch, testifying in court, or serving on juries. The
legal system increasingly depends upon such cooperation as the number of
societal resources that can be devoted to legal institutions declines.

However, police authorities increasingly recognize that the problem of
social order cannot be separated from community problems, and you cannot
arrest your way out of crime.” Hence the issue is whether legal authority can
be exercised in ways that promote identification with communities, encourage
economic and social activity, and promote the overall legitimacy of
government. Studies suggest that experiences with the legal system do
influence views about government.” Similarly, the results of a recent national
survey of Americans suggest that when people evaluate their police and court
systems as procedurally fair, they identify more with their communities and
engage in them socially, by trusting neighbors; politically, by voting; and
economically, by shopping and going to entertainment venues within that
community.*® Hence, trust in law and legal authorities can promote
community well-being and support for government.

Justice Sotomayor’s comments anticipate and complement this discussion
of the important role of the local police and courts in creating a climate for
social, political, and economic development. People thrive when they feel
reassurance where they live and work. It is important for people to feel that if
they call upon the police and courts their security will be protected, but also
that they will be treated with respect and their rights recognized if they deal
with those authorities. Of course, most people in a community seldom call
upon the police or the courts for services, but the police and courts are in the
background in every community and shape what people think, feel, and do.

s4. Tracey L. Meares, The Good Cop: Knowing the Difference Between Lawful or Effective Policing
and Rightful Policing—And Why It Matters, 54 WM. & MARY L. REV. 1865 (2012); Tracey L.
Meares, Norms, Legitimacy and Law Enforcement, 79 OR. L. REV. 391 (2000); Tracey L.
Meares & Dan M. Kahan, Law and (Norms of) Order in the Inner City, 32 LAW & SOC'Y REV.

805 (1998).
s55. E.g., Tyler et al., supra note 47.
56. Tyler & Jackson, supra note 13.
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People want to feel comfort, not fear, when the police are present and to
anticipate that they will receive help and professional treatment if they need it.
Similarly, as a prerequisite to making contracts and working with others,
people want to feel that if they are involved in a dispute they can trust the
courts to rectify injustices.

Of course, Justice Sotomayor is not the only Supreme Court Justice to
recognize the role of law and legal authorities in promoting communities and
government. Justice Breyer similarly argues that the courts are central to
creating a context in which communities can “respond to a universal need
present in every society, that for some method for resolving disputes among
individuals.”” Further, Justice Breyer recognizes the importance of Court
legitimacy, suggesting that “public acceptance is not automatic and cannot be
taken for granted. The Court itself must help maintain the public’s trust in the
Court, the public’s confidence in the Constitution, and the public’s
commitment to the rule of law.”® And he notes the need to motivate political
participation as a way of maintaining a viable democracy. He notes: “The
Constitution’s efforts to create democratic political institutions mean little
unless the public participates in American political life.”* However, Justice
Breyer does not address the issue of how the Court can facilitate these goals. It
is the pairing of these goals with a strategy for achieving them that brings
Justice Sotomayor’s comments so sharply into line with recent social science

findings.

SUMMARY

There is a striking correspondence between the findings of recent research
on the psychology of popular legitimacy and the jurisprudence of Justice
Sotomayor. While she does not do so, the Justice could cite a wide range of
recent social science scholarship in support of her perspective on how the
courts should function so as to best build a viable society.

There are several potential benefits of calling attention to that research.
One reason is to provide support for her perspective. As we have noted, both
judges in general and Supreme Court Justices in particular have approached

57. STEPHEN BREYER, MAKING OUR DEMOCRACY WORK 138 (2010).
58. Id. at xiii.
59. Id. at215.
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judging from a range of theories of interpretation.®® How can we decide which
perspective on interpretation ought to be used? One approach is to identify
goals and then consider what we know from empirical research about how to
achieve those goals.”

Social science research has illuminated some of these goals, including the
ability to gain public deference to court decisions, the capacity to enhance
public willingness to empower courts to resolve conflicts and evaluate laws and
policies, and the capability of the communities and the overall structure of
government within which the court system exists. All of these goals are
addressed both by local courts and, at a national level, by federal courts,
including the Supreme Court. How can these goals be achieved? As we have
outlined, social science suggests that the key to public support is popular
legitimacy. Further, the central factor shaping popular legitimacy is an
evaluation of the fairness with which the courts exercise their authority. The
widespread nature and strength of these findings argues for the value of relying
upon this social science framing as a way of evaluating interpretive strategies of
judicial decisionmaking both at the local and the federal level.

These social science findings can help to sharpen Justice Sotomayor’s
general message. When she argues for the value of humanizing the justices and
respecting the public, her argument is anecdotal and general in tone. The social
science findings outlined here are more specific and provide a set of guidelines
for implementing a strategy to achieve the goals she articulates. In particular,
efforts to humanize judges can benefit from social science models of motive-
based trust— the factors that shape inferences about the character and intention
of authorities —and respect for the public can be bolstered by considering the
important role that authorities such as judges play in communicating messages
about inclusion and status.

60. Interestingly textualism is also defended by Justice Scalia by reference to public support for
the courts. In his book with Bryan Garner, ANTONIN SCALIA & BRYAN A. GARNER, READING
LAw: THE INTERPRETATION OF LEGAL TEXTS (2012), Justice Scalia argues that “[t]he descent
into social rancor over judicial decisions is largely traceable to nontextual means of
interpretation, which erodes society’s confidence in a rule of law.” Id. at xxviii. He suggests
this erosion then leads to a decline of faith in democratic institutions. Justice Scalia’s focus
upon the content of opinions as a source of legitimacy is different from the perspective being
advocated in this Essay, but the quote shows that, irrespective of how Justices think the
Court is legitimated, they recognize that impact upon popular legitimacy is a criterion
against which to evaluate the actions of the Court.

61. Tracey L. Meares & Bernard E. Harcourt, Transparent Adjudication and Social Science Research
in Constitutional Criminal Procedure, 90 J. CRIM. L. & CRIMINOLOGY 733 (1999).
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Finally, the social science findings outlined above point to the limits of the
type of instrumental models of legal and political authority that have
dominated legal scholarship and judicial decisionmaking over the last several
decades. The instrumental model suggests that people’s connection to law and
legal authority is primarily shaped by the outcomes that people experience. On
this model, the central public concerns about local courts are about the cost of
litigation, the time it takes, and the favorability of outcomes. Similarly, public
concerns with federal courts mainly center around obtaining desirable policy
decisions.

In contrast, the large body of research we note here highlights that the
public connection to the courts is primarily motivated by a desire for non-
instrumental notions of justice, a finding also supported by recent studies of
the motivations underlying litigation. For example, Gillian Hadfield has found
that litigation decisions by 9/11 victims were motivated by nonmonetary
concerns about values and accountability;** Tamara Relis has shown that the
concerns of medical malpractice victims are shaped by principles that include
the desire for treatment with dignity and respect, the desire to be heard, and
the desire for those responsible to be blamed for their wrongdoing;® and Tess
Wilkinson-Ryan and David Hoffman have demonstrated that reactions to
contract breaches are influenced by inferences concerning the character of the
other party and their perceived intentions in breaching the contract.**
Similarly, decisions about whether or not to appeal court decisions are shaped
by non-instrumental issues. In particular, litigants want to receive a hearing on
issues that they feel were not heard in the trial court, with people interpreting
the court’s willingness to grant such a hearing as vindicating them in the sense
that the court is acknowledging the importance of listening to them articulate
their needs and concerns even if it does not accept their legal arguments.®
People’s relationship to judges and courts, in other words, is centered around
the very type of non-instrumental issues we have outlined here—issues that
Justice Sotomayor, in her writings and jurisprudence, seems to deeply
understand.

62. Gillian K. Hadfield, Framing the Choice Between Cash and the Courthouse: Experiences with the
9/11 Victim Compensation Fund, 42 LAW & SOC’Y REV. 645 (2008).

63. Tamara Relis, “It’s Not About the Money!”: A Theory on Misconceptions of Plaintiffs’ Litigation
Aims, 68 U. PITT. L. REV. 341 (2006).

64. Tess Wilkinson-Ryan & David A. Hoffman, Breach Is for Suckers, 63 VAND. L. REV. 1003
(2010).

65. SCOTT BARCLAY, AN APPEALING ACT: WHY PEOPLE APPEAL IN CIVIL CASES (1999).
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Tom R. Tyler is the Macklin Fleming Professor of Law and Professor of
Psychology at Yale University. He holds a Ph.D. from UCLA and a B.A. from
Columbia University. Tracey L. Meares is the Walton Hale Hamilton Professor of
Law at Yale University. She graduated from The University of Chicago Law School.
We thank Roseanna Sommers and Sam Thypin-Bermeo for helpful comments upon
an initial draft of this comment and William Eskridge for encouraging us to highlight
the connection between Justice Sotomayor’s jurisprudence and the results of recent
social science research.

Preferred citation: Tracey L. Meares & Tom R. Tyler, Justice Sotomayor and
the Jurisprudence of Procedural Justice, 123 YALE L.J. F. 525 (2014),
http://yalelawjournal.org/forum/justice-sotomayor-and-the-jurisprudence-of
-procedural-justice.
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Summary of Client Interview and Other Information

Your client is Lionel Carper, a 19 year old black man. He is 5'8" tall, weighs 135 Ibs., and wears
his hair in cornrows. He lives in a very poor section of a mid-sized city. The neighborhood has many
abandoned, boarded up storefronts, houses, and apartment buildings. The homes and stores that are still
occupied all have metal grates or bars on the windows. About 90% of the people in this part of town are
black, with the other 10% being equally divided between whites and recent immigrants from Central
America.

Lionel Carper lives in a three room apartment on 26" Street with his 50 year old grandmother, his
20 year old sister, Sandra Pitts, and his two younger twin brothers, Ed and Joseph Porter, aged 8. Lionel,
Sandra, Ed, and Joseph all had the same mother, but three different fathers. Their mother died of AIDS
three years ago. They have not seen any of the fathers for years. Lionel dropped out of school in the 9th
grade when he was 16. He said that he has three prior juvenile delinquency adjudications for possession of
drugs. He thinks the first two were for possessing marijuana, and the third was for heroin. He also has one
prior adult misdemeanor conviction for possessing marijuana and one adult felony conviction for sale of a
small amount of crack. The adult misdemeanor and felony were in separate incidents that took place
within a month of his 18th birthday. He served twelve months for the felony, and got out of prison a
month before he was arrested in your case.

Carper has told you that he was not the person who sold drugs on February 1st. He says that on
that morning he was watching a video with his sister. He doesn’t remember the title of the movie, but says
“it was something with a lot of shooting.” His sister agrees that she was watching the video with him, but
does not remember the title. She also admits that she is a heroin addict; that she shot up just before the
movie; and that she may have nodded off for a while during the film. Sandra does not have any criminal
record.

17



Initial Police Report by P.O. Thomas

On February 1, 2017, in response to many complaints from neighborhood residents about flagrant
drug dealing on 26th Street, my backup team and | staged an undercover street buy operation. | went to
26th Street, between 3rd and 4th Avenue, at 10:00 A.M. in plainclothes, with the aim of buying crack
from any street dealer I could find. | was wearing a tape recording device, but at the end of the day,
discovered there was an equipment malfunction, so there was no tape of the incident. Another
plainclothes officer, P.O. Palmer, was to observe the buy from across the street but was not able to be
present.

| arrived with my 3 officer backup team at about 10:00 A.M., and parked our car on 29th Street. |
walked to 26th Street, and immediately saw several young black men standing on the street. Some of the
men were standing alone, some were in groups of 2 to five people. Sometimes other individuals would
approach one or more of these men, have a brief conversation, and engage in what | believe was a hand to
hand transaction, exchanging something for what appeared to be U.S. currency. I could not tell exactly
what they were exchanging, but based on my 10 years experience as a police officer, | believed it was
drugs.

I walked up to one of the men on the street who was standing alone, and asked him, “what have
you got?”” The man, who was wearing a red coat and a red baseball cap, did not answer. I then said, “I
need a couple of rocks. If you’re selling, I’'m buying.” The man, who I later identified as Lionel Carper,
said, “I don’t have anything today, but that guy does.” He then pointed to another man standing about 20
yards away, wearing a blue Carolina Panthers jacket and a black stocking cap.

| walked to the man in the Panthers jacket, and after a brief conversation, agreed to buy two rocks
of crack for $20. | handed the man a $20 bill. The man walked to a nearby parked car, picked up a paper
bag from the ground near the car’s wheel, removed two baggies of crack, and gave them to me.

| walked around the corner and radioed my back up team. I told them | made a buy from two
people. I said that the first was “a black male, about 5'10" to 6' tall, 170 Ibs, 21-25 years old, wearing a
red coat.” I said the second man was “a black male, about 30-35 years old, 6' to 6'2" tall, 150 Ibs, wearing
a Panthers jacket and a black stocking cap. I also said that “the guy with the Panthers coat has the stash in
a paper bag near the wheel of the car he’s standing next to.”

The backup team drove to 26th Street, arriving about 5 minutes after | made the buy. They
arrested William Stapp, who is a 32 year old black man, 6' tall and 155 Ibs. Stapp was wearing a blue
Carolina Panthers jacket and a black stocking cap. They also recovered a bag containing 50 baggies of
crack from a brown paper bag near the wheel of a car parked near where Stapp was standing. The backup
officers did not make any other arrests. They said, “there was just no one on the street with a red coat.”
About three hours later, | made a positive identification of Stapp at a police station show-up, after
observing him through a one way mirror in an interrogation room.
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Supplemental Police Report by P.O. Thomas

The following week, my backup team and I again went to 26th Street to make an undercover buy.
| made the buy, and as | was walking away, saw Lionel Carper emerge from the doorway of an apartment
building. I walked around the corner, and radioed my backup team with a description of the new seller. |
also said, “I also see the dealer who got away last week. He’s wearing the same red coat.” The backup
officers arrived at 26th Street about 3 minutes later. When they saw Lionel Carper walking down the
street, they arrested him. A search incident to arrest revealed a plastic bag containing a small amount of
marijuana in his coat pocket. I identified Carper in a stationhouse show-up about two hours later.
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] The mﬁmq.a.mi. in open court, gives notice of appeal to the

T APPEAL ENTRIES

[0} Disfrict [ Superior Court.
{1 The current pretrial release order is medified as follows:

District Atforney Aftomay For Defendant At Time Of Trial Or Plea m Appointed PRIOR CONVICTIONS:
Refained
O Waved |NodLevit 0 [ 19 .. s Tmess
PLEA: guilty [ no contest VERDICT: 3 guilty M.CL. Daq O4 Oz O3
[] guilty [ no contest O guilty M.CL. Oar O¢ Op s
] not guilty 1 not guilty

JUDGMENT: The defendant appeared in open court and freely, voluntarily and understandingly entered the above plea; on the above

verdict it is ORDERED that the defendant: [ pay costs and a fine of § .

O be imprisoned for a term of days in the custody of the sheriff. [0 DOC. Pretrial Credit

[ Work release [ is recommended. [ is not recommended. [ is ordered. {use form AQC-CR-602)]

[ The Court findsthata [J longer [ shorter period of probation, than that which is specified in G.S. 18A-1343.2(d), is necessary.

3 Execution of the sentence is suspended and the defendant is placed on unsupervised probation for
manths, subject to the following conditions: (1) commit no eriminal offense in any jurisdiction. {2) possess no firearm, explosive or ather
deadly weapon listed in G.S. 14-269. (3) remain gainfuily and suitably employed or faithfully pursue a course of study or of vocational
training, that will equip the defendant for suitable emplayment, and abide by all rules of the Institution. (4) satisfy child support and family
obligations, as required by the Court. (5) pay to the Clerk the costs of court and any additional sums shown below,

days served.

Other
$

Community Service Fee

3

Fine Resbitution™ Attornay's Fee

3 $ 5

*Name(s), address(es), amount{s) & social security number(s) of aggrieved party(fes) to receive restitution:

complete hours of community service during the first days of probation, as directed by the service

coordinator, and pay the fee prescribed by G.S. 143B-475.1(b) within days.
not be found in or on the premises of the complainant ar ,
not assault, communicate with or be in the presence of the complainant ar .

Other:

@

ogonood
©m

It is ORDERED that this; (3 Judgment is centinued upon payment of costs.
) case be consolidated for judgment with .

[1sentence is to run at the expiration of the sentence in .
n COMMITMENT: It is ORDERED that the Clerk defiver two certified copies of this Judgment and Commitment to the sheriff and that the
sheriff cause the defendant to be retained in custody to serve the sentence imposed or until the defendant shall have camplied with the
conditions of release pending appeal.

Signature OF District Court Judge Or Magistrate

T WAIVER OF PROBABLE CAUSE HEARING
The undersigned defendant, with the consent of his/her attorney, waives
the right to a probable cause hearing.

i
ik

, and the defendant is bound over to Superior
of this Warrant, and the Count(s) is dismissed.

PROBABLE CAUSE: [] Probable cause is found as to all Counts except
for action by the grand jury. [ No probable cause is found as to Count(s)

=
H Date Name Of District Court Judge Or Magistrate (Type Or Print} Signature OFf District Court Judge Or Magistrate

T G

Date Waived Signature OF Defendant i 1 e - CERTIFICATICN ! mmmw@ |
| certify that this Judgment is a true and complete copy of the original which is on file in this case.
Signature Of Attomey Date Date Delfvered To Shenff Signature [ Deputy CSC

L] assist csc

U C3C

AQC-CR-116, Side Two, Rev, 2/03

@ 2003 Administrative Office of the Courts

amm::n?qma Sentencing)

use AOC-CR-604.

NOTE: if DWW, use AOC-CR-342 (active) or AOC-CR-310 {probation;. If active sentence to DOC, use AOC-CR-602. If supervised probatior,



Mor 4 REAL TwWoicjMERT. For BOVcAToNgL Pveposss Ny

" File No. *
STATE OF NORTH CAROLINA jo CRS ooo/
In The Generai Court Of Justice
M r ba / County Superiar Court Division
STATE VERSUS
Tars OF Deferdant INDICTMENT
/ } C o 1. POSSESSION WITH INTENT TO MANUFAGTURE,
/one g f‘;ﬂ SELL, AND DEUVER  £D L& /ne
{identify Supstange)
_ B4'0. SALE AND DELWERY
Date Of ORense Criense In vVioation OF G5, . Clm. MANUFACTURE
80-95a} (1}

NOTE: [7his form may be used to charge all three offenses, I, I, and HI: 1 only; Tand I only; or 1and I only. Do nat use this form fo
charge only O or IlI. Note that aithough Count I helow includes three different ways (intent to sell, infent to delivar, intent to
manufacture} fo commit that one offerse, the state need anly prove ane of thosa ways to obtain a conviction, State v. Birdsong,
325 N.C. 418 (1989); State v. Moore, 327 N.C. 378 (1990).]

It Is not legally necessary in Count I to aflege the amount of the controffed substance. If, however, the offensa of possassion of the
controfied substance fs a felony or misdemesncr depending on the amount possessed, alleging the amount in Count I will permit the
offense of possession of the controlled substances to be submitted o the jury in factuslly-appropriate cases,

I POSSESSION WITH INTENT TO MANUFACTURE, SELL, AND DELIVER
The jurors for the State upon their oath present that on or about the date of offense shown and in the county narmed
above the defendant named above unlawfutly, wilifully and feicnicusly did possess with intent to manufacture, sell,
and deliver a controiled substance as follows:

Specity Amour OF SUDSINCE (see Noie above)

Tentify Stbstance

C&Cm:%e

Scheduie OF the NC Controlled Substances Act

II. SALE AND DELIVERY . .
And the jurors for the State upon their oath present that on cr about the date of offense shown and in the county
named above the defendant named above unlawfully, willfully and feloniously did sell and defiver the controlled

substance idéntified in Court I to;

Mame CF Person Sthstance Soid And Belivered To

. PeDs Thomalr
. MANUFACTURE

And the jurors for the State upon their oath present that on or about the date of offense shown and in the county
named above the defendant named abave unfawfully, wilifully and feloniousty did manufacture the controffed
substance identified in Colnt 1 hy: (describe act of mamsacturing) '

7 Al
N L

{Cver)

AQC-CR-151, Rev, 10/36
9719897 Administrative Office of the Courts
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WITNESSES

g
£
] a
3 [

The Witnesses markad "X" were sworn by the undersigned Fereman of the Grand Jury and, after hearing testimany, this

Bill was found to be:

{27A TRUE BILL by twelve or more grand jurors, and | the undersigned Foreman of the Grand Jury, attest the concurrence

of twelve or more grand jurors in this Bilt of Indictment.

[] NOT A TRUE BILL,

N 3/}‘&/:0

5@% itd JiTy Foreman

AOC-CR-151, Side Two, Rev. 10/98
©19497 Administrative Office of the Cotrts
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BRAINSTORMING BASICS

Good trial lawyers realize that we win cases on the facts, not on the law. Jurors are persuaded by a good,
factual story that convinces them that our client is not guilty. To win a criminal trial, we must develop a
different factual narrative from that offered by the prosecution. Brainstorming is the method we use for
developing the facts of the case. Later, you will use the facts to build a defense theory and tell your

client’s story of innocence.

Tips for Brainstorming:

1. Be factual and specific
e Not law
e Not conclusions
e Not endless rounds of questions (although do keep a list of matters requiring more investigation)

2. Be Inclusive
e Crime facts, events, actions
People (personalities, motivations, interrelationships, influences)
Places, objects
Investigative and other procedures

w

. Be non-judgmental
Facts are not good, bad, or beyond change . . . yet

4. Be literal
e Write down facts as close to verbatim as possible; don’t paraphrase

o1l

. Be ready to investigate further
Keep a list of facts, ideas, possibilities that require further interviews, discovery, etc.






Grid for Use in Workshop # 1

Choosing All Vehicles to Obtain Discovery Items

Discovery Item

Investigate

Request
for
Statutory

Discovery

Motion to
Compel
Statutory

Discovery

Brady

Motion

Other

(e.g., Motion to Preserve)
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	AGENDA - 2024 Felony Defender Training
	WEDNESDAY, FEB 7
	Dixon - Felony Case Preparation - What’s Different in Superior Court
	Williams - Discovery and Investigation in Felony Cases
	Markham - Sentencing in Superior Court
	Rubin - Evidence Blocking
	Handout - Evidence Blocking (Rapping)
	Handout - If You Build It They Will Come (Lindsay)


	THURSDAY, FEB 8
	Dixon - Motions to Suppress: Statements, Property and Identification
	DeAngelus + Lee - Ethics for Felony Defenders
	Kabakoff - Voir Dire Demonstration
	Handout - Voir Dire
	Handout - Jury Selection/De-selection
	Handout - Jury Selection Questions

	Blagrove - Combatting Biases in the Courtroom

	FRIDAY, FEB 9
	Olson - Lab Reports and Issues Surrounding Them
	Handout - Guide to Working with Experts
	Handout - What is in a State Crime Laboratory Lab Report?
	Handout - Rule 702
	Handout - Roadmap for scientific validity under 702
	Handout - Benchbook - Expert Testimony.pdf
	I. Introduction.
	II. Standard for Admissibility under Rule 702(a).
	A. Generally.
	1. Daubert, Joiner & Kumho Tire.
	2. Effective Date of Amendments to Rule 702(a).
	3. Effect of Pre-Amendment Case Law.

	B. Relevancy.
	1. Generally.
	2. “Assist the Trier of Fact.”
	3. “Fit” Test.
	4. Illustrative Cases.

	C. Qualifications.
	1. Generally.
	2. Illustrative Cases.

	D. Reliability.
	1. Generally.
	2. Illustrative Cases.

	E. Procedural Issues.
	1. Preliminary Question of Fact.
	2. Burden of Proof.
	3. Flexible Inquiry.
	4. Findings of Fact & Conclusion of Law.
	5. Informing the Jury of Witness’s Expert Status.

	F. Particular Types of Experts.
	1. Use of Force & Self-Defense Experts.
	2. DNA Identification Evidence.
	3. Bite Mark Identification Evidence.
	4. Fingerprint Identification Evidence.
	5. Firearm Identification.
	6. Blood Alcohol Extrapolation.
	7. Blood Spatter Analysis.
	8. Fiber Analysis.
	9. Hair Analysis.
	10. Shoe Print Analysis.
	11. Handwriting Analysis.
	12. Horizontal Gaze Nystagmus (HGN).
	13. Eyewitness Identification Experts.
	14. Drug Identification & Quantity.
	a. Chemical Analysis Generally Required.
	b. Visual Identification.
	c. Narcotics indicator field test kits (NIKs) & “NarTest” Machines.
	d. Other Methods of Drug Identification.
	e. Sampling.
	f. Unlicensed & Unaccredited Labs.

	15. Fire Investigation Experts.
	16. Accident Reconstruction.
	17. Pathologists & Cause of Death.
	18. Polygraphs.
	19. Penile Plethysmography.
	20. Experts in Crime & Criminal Practices.


	III. Form & Scope of Expert’s Opinion.
	A. Form of Testimony.
	B. Opinion on Ultimate Issue & Legal Standards.
	C. Opinion on Credibility of Witness.
	D. Basis for Expert’s Opinion.
	1. Scope & Adequacy.
	2. Of a Type Reasonably Relied Upon.
	3. Need Not Be Admissible.
	4. Expert Need Not Interview Victim.
	5. Disclosure & Cross-Examination of Basis at Trial.
	6. Status as Substantive Evidence; Limiting Instruction.

	E. Testimony Outside of Expert’s Expertise.
	F. Terminology.

	IV. Interplay Between Rule 403 & the 700 Rules.
	V. Court Appointed Experts.
	VI. Defendant’s Right to Expert Assistance.
	VII. Standard of Review on Appeal.


	Zimmer - Preservation Essentials
	Handout - Pre-Trial Preparation for Criminal Defense Practitioners

	Brown - The Basics of Pleading Guilty in Superior Court
	Elrahal - Jury Instructions
	Hon. Alyson Grine - A View from the Bench
	Handout - Taking Your Superior Court Practice to the Next Level
	Handout -  The Yale Law Journal Forum - Justice Sotomayor and the Jurisprudence of
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