
	

   

 

 

	

	

	

2024	Higher-Level	Felony	Defense	Training	
September	10-12,	2024	/	Chapel	Hill,	NC	

Cosponsored	by	the	UNC-Chapel	Hill	School	of	Government	
&	Office	of	Indigent	Defense	Services	

	
	

Tuesday,	Sept.	10	
	

12:30-1:00	pm	 Check-In	
	
1:00-1:15	pm	 Welcome		

	
1:15-2:15	pm	 Defending	Eyewitness	Identification	Cases	(60	mins.)	

Laura	Gibson,	Assistant	Public	Defender		
Beaufort	Co.	Public	Defender’s	Office,	Washington,	NC	

	
2:15-3:15	pm	 Mitigation	Investigation	(60	mins.)	

Josie	Van	Dyke,	Mitigation	Specialist		
		 Sentencing	Solutions,	Inc.,	Knightdale,	NC	
	
3:15-3:30	pm	 Break	
	
3:30-4:15	pm	 Preparing	to	Defend	High	Level	Felonies	(45	mins.)	
 Phil	Dixon,	Teaching	Associate	Professor	
	 UNC	School	of	Government,	Chapel	Hill,	NC	

		
	
4:15-5:00	pm	 Self-Defense	Update	(45	mins.)	

	 John	Rubin,	Professor	of	Public	Law	and	Government	 	
	 UNC	School	of	Government,	Chapel	Hill,	NC	

	
5:00	pm	 Adjourn	
	

 	



	

   

 

	
	
	
	
	
	
Wednesday,	Sept.	11	

	

	
9:00-10:15	am	 The	Law	of	Sentencing	Serious	Felonies	(75	mins.)	

Jamie	Markham,	Thomas	Willis	Lambeth	Distinguished	Chair	in	Public	Policy	 	
UNC	School	of	Government,	Chapel	Hill,	NC	
	

10:15-10:30	am	 Break	
	
10:30-11:15	am		 Storytelling	and	Visual	Aides	at	Sentencing	(45	mins.)	
	 Sophorn	Avitan	and	Susan	Weigand,	Assistant	Public	Defenders		
	 Mecklenburg	Co.	Public	Defender’s	Office,	Charlotte,	NC	 
	
11:15-12:00	pm Preventing	Low	Level	Felonies	from	Becoming	
	 High	Level	Habitual	Felonies	(45	mins.)	
	 Jason	St.	Aubin,	Assistant	Public	Defender	
	 Marcilliat	&	Mills,	PLLC,	Charlotte,	NC 
	 	
12:00-1:00	pm	 Lunch	(provided)	
	
1:00-2:30	pm	 Brainstorming,	Preparing,	and	Presenting	a	Sentencing	Argument	(90	mins.)	
	 Small	group	workshops	
	
2:30-2:45	pm	 Break	
	
2:45-3:45	pm	 Preservation	Essentials	(60	mins.)	
	 Glenn	Gerding,	Appellate	Defender	
	 Office	of	the	Appellate	Defender,	Durham,	NC		
	
	
3:45-4:45	pm	 Client	Rapport	(60	mins.)	(ETHICS)	
	 Tucker	Charns,	Regional	Defender	
	 Indigent	Defense	Services,	Durham,	NC	

	
4:45	pm	 Adjourn	
	
5:30	pm	 Optional	Social	Gathering	
	 TBA	
	

 	



	

   

 

	
	
	
	
	
	
	
	
Thursday,	Sept.	12	
	
	
9:00-10:00	am	 Basics	of	Batson	Challenges	(60	mins.)	
	 Hannah	Autry,	Ass’t.	Capital	Defender,	Office	of	the	Capital	Defender,	Durham,	NC	
	 Kailey	Morgan,	Staff	Attorney,	Center	for	Death	Penalty	Litigation,	Durham,	NC	
	
10:00-10:15	am	 Break	
	
10:15-11:00	am	 Protecting	Jurors	from	Removals	for	Cause	(45	mins.)	
	 Emily	Coward,	Director	of	the	Inclusive	Juries	Project,		
	 Johanna	Jennings,	Director,	The	Decarceration	Project	
	 Duke	University	School	of	Law,	Durham,	NC	
	
	
11:00am-12:00	pm	 Peremptory	and	For	Cause	Challenges	(60	mins.)	
	 James	Davis,	Attorney	
	 Davis	and	Davis,	Salisbury,	NC	
	 	
12:00	pm	 Wrap	Up	and	Adjourn	
	
	 	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

CLE	HOURS:	12.50	
includes	1.0	hour	of	ethics/professional	responsibility	

*pending	approval	by	the	NC	State	Bar*	
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DEFENDING 
EYEWITNESS 
IDENTIFICATION

LAURA NEAL GIBSON

CHIEF PUBLIC DEFENDER

SECOND JUDICIAL DISTRICT

1

WHY DO YOU THINK 
EYEWITNESS TESTIMONY IS SO 

POWERFUL FOR THE STATE?
This is the part where you have to respond!  And yes I will use the Socratic method if forced.

2

UNITED STATES 
V. BROWNLEE, 
454 F.3D 131, 142 
(3D CIRC. 2006)

• “To a jury, there is almost nothing more convincing than a 
live human being who takes the stand, points a finger at the 
defendant, and says, ‘That’s the one!’”

3
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THE 
PROSECUTOR’S 
OPENING 
STATEMENT

Ladies and Gentlemen, you don’t have to take my word for it.  
The evidence will show that on December 2, 2022 at 2:15 am in 
the dark of night, a man went in to the home of Betty and Bob 
Smith and stole their tv.  Yes, it was dark.  Yes, they are both in 
their 90s.  Yes, they both wear corrective lenses and had taken 
their glasses off to go to bed.  No, there weren’t any lights on.  
Sure, it happened in about 1 second.  No, we don’t have a single 
shred of physical evidence to show to you.  But, ignore all of 
that, because you don’t have to take my word for it.  

When Betty Smith takes that witness stand, she will tell you that 
she is 100% confident that the man who poked his head in their 
bedroom and pointed a gun at her for that split second was the 
defendant, John Doe.  She saw him with her own eyes.  She is a 
sweet, old, church going lady.  She wouldn’t lie to you.  She will 
tell you she could never forget the scariest moment of her life.  
You don’t have to take my word for it.  She will tell you herself! 

4

WHY DO JURORS BELIEVE 
EYEWITNESSES?

• Of course you remember the most 
stressful moment of your life!

• If he says he saw it, then he had to 
have seen it!  He is sworn to tell the 
truth.

• He is so confident, so he must 
know for sure!

• He wouldn’t put a person in prison 
if he doesn’t believe that he is telling 
the truth.

• He doesn’t seem like a racist.

5

NEXT 
QUESTION…I 
PROMISE THIS IS 
THE LAST!

YES, THIS IS A TRICK QUESTION.

6
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UNITED STATES 
V. BROWNLEE, 
454 F.3D 131, 142 
(3D CIRC. 2006)

“While Science has firmly established the inherent unreliability 
of human perception and memory, this reality is outside the 
jury’s common knowledge, and often contradicts jurors’ 
commonsense understandings.  To a jury, there is almost 
nothing more convincing than a live human being who takes the 
stand, points a finger at the defendant, and says, ‘That’s the 
one!’”

7

RECONSTRUCTED
MEMORY

TED TALK: SCOTT FRASER

8

FALSE MEMORIES
TED TALK: ELIZABETH LOFTUS

9

https://www.youtube.com/watch?v=buhMdC7MO0U
https://www.youtube.com/watch?v=PB2OegI6wvI
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OK, MEMORY SUCKS AND JURIES GET IT WRONG…
WHERE DO WE GO FROM HERE?

How do I challenge Eyewitness Identifications?

Motions to Suppress Voir Dire Cross-Examination Expert Testimony Closing Jury Instructions

How about some fact scenarios?

What counts as an Eyewitness Identification and what is the law?

Constitutional Arguments NC Eyewitness Identification Reform Act

Ronald Cotton will remind you why this is important!

10

WHY IS EYEWITNESS 
IDENTIFICATION SO 
IMPORTANT?

• Eyewitness misidentification is 
the greatest contributing factor 
to wrongful convictions proven 
by DNA testing, playing a role 
in more than 75% of 
convictions overturned 
through DNA testing 
nationwide.

• 41% of overturned cases 
involved cross-racial 
eyewitness identifications.

• Innocence Project

11

THREE TYPES OF 
IDENTIFICATION 
PROCEDURES

• Live Lineup – group of people displayed to an eyewitness in 
person.

• Photo Lineup – an array of photographs is displayed to an 
eyewitness.

• Show-up – an eyewitness is present with a single live suspect.

12

https://youtu.be/DZsckuKiH94
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WHEN IS IT PROPER 
FOR YOUR CLIENT TO BE 
REQUIRED TO 
PARTICIPATE IN AN 
IDENTIFICATION 
PROCEDURE?

Upon being served with a Nontestimonial Identification Order

After a Brief Detention with Reasonable Suspicion (limited to an ID 
at or near scene)

Upon Consent of the Defendant (even if not arrested)

Upon Arrest 
If in custody, a nontestimonial identification 

order may NOT be used.
Officer must seek court order directing person 

to appear in lineup if consent not given.

13

EYEWITNESS IDENTIFICATIONS MUST 
COMPLY WITH CONSTITUTIONAL AND 
STATUTORY REQUIREMENTS:

• Due Process Clause under the 
Fourteenth Amendment

• Right to Counsel under the Sixth 
Amendment

• NC Eyewitness Identification Reform 
Act under N.C.G.S. 15A-284.50 
through 15A-283.53

14

COMPLYING WITH THE DUE PROCESS CLAUSE

THE TEST FOR ADMISSIBILITY 
FOR AN OUT-OF-COURT 

IDENTIFICATION IS THAT THE 
PROCEDURE MUST NOT BE SO 

UNNECESSARILY 
SUGGESTIVE THAT IT 

CREATES A SUBSTANTIAL RISK 
OF MISIDENTIFICATION. NEIL V. 

BIGGERS

BIG ISSUE: WHETHER 
CONSIDERING THE TOTC, THE ID 

WAS RELIABLE EVEN THOUGH THE 
CONFRONTATION PROCEDURE 
MAY HAVE BEEN SUGGESTIVE.

PRIMARY CASE à NEIL V. BIGGERS, 
409 U.S. 188 (1972).

REMEDY FOR VIOLATION à 
EXCLUSION

15
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BIGGERS FIVE 
FACTORS TO 
EVALUATE 
LIKELIHOOD OF 
MISIDENTIFICATION:

The Witness’s Opportunity to View the Suspect During 
the Crime

The Degree of Attention

The Accuracy of a Prior Description of the Suspect

The Degree of Certainty at the Identification 
Procedure

The Length of Time Between the Crime and the 
Identification Procedure

16

SIXTH 
AMENDMENT 
RIGHT TO 
COUNSEL

Right to Counsel can be knowingly and voluntarily waived.

Remedy for Violation of Right to Counsel à EXCLUSION

The right begins at the initial appearance after arrest that is 
conducted by a judicial official (usually a magistrate) or when an 
indictment or information has been filed, whichever occurs first. 

Rothgery v. Gillespie Cty.

17

SIXTH AMENDMENT RIGHT TO COUNSEL

ATTACHED 
• In-Court show-up at a preliminary hearing. 

Moore v. IL

• Post-Indictment lineup. U.S. v. Wade, 388 
U.S. 218 (1967).

NOT ATTACHED
• Show-up identification after arrest but 

before indictment, PC hearing or other 
proceeding. Kirby v. IL

• Photo Lineup. U.S. v. Ash

• Victim encountering suspect in jail as long as 
no state action was taken to procure the 
interaction. Thompson v. Mississippi

18
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IN-COURT 
IDENTIFICATIONS

• An impermissibly suggestive pretrial identification 
procedure may taint an in-court identification. State 
v. Flowers, 318 N.C. 208 (1986).

• Independent Origin Standard: A witness’s in-court 
identification is also inadmissible unless the State 
proves by clear and convincing evidence that the 
identification originated independent of the 
unconstitutional lineup (that the identification is 
based on the witness’s observations of the deft 
during the crime and not tainted by the illegal out-
of-court identification). U.S. v. Wade, 388 U.S. 218 
(1967).

• Several factors should be reviewed that are similar 
to those of Biggers.

19

WADE FACTORS TO DETERMINE 
INDEPENDENT ORIGIN 

• Prior Opportunity to Observe the Offense

• Any Discrepancy Between the Pre-Lineup Description and 
the Defendant’s Actual Description

• Any Identification of Another Person or of the Defendant by 
a Picture Before the Lineup Takes Place

• Failure to Identify the Defendant on a Prior Occasion

• Time Elapsed Between the Offense and the Lineup 

• Facts Concerning the Conduct of the Illegal Lineup

20

FACT 
SCENARIO:

• “Local” cab driver is called by victim to pick man up from his home.

• Driver picks man up and drops him off at another location.

• Later that evening, man calls driver back and asks him to take him back to 
victim’s home.

• Driver drops man off at victim’s home and sees victim let man in.

• Victim is found the next morning stabbed to death.

• The next day, a photo line-up was given to driver and driver failed to identify 

anyone when defendant was in line-up.

• Driver attended a pre-trial hearing with victim’s sister and was still not able 

to positively identify defendant, but was told by sister it was the guy who 
murdered her brother.

• Multiple news articles were written and media coverage included the picture 
of the defendant who was a VERY EASILY identified person with tattoos 

covering his face.

• State sought to have driver testify and we sought to keep out any in-court 

identification.

21
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REFUSING TO 
PARTICIPATE

• There is NO Fifth Amendment right to refuse to participate.

• The refusal is admissible at trial.

• Defendant can even be compelled to alter his/her appearance if it 
has changed since the time of the crime. U.S. v. Valenzuela.

22

EYEWITNESS 
IDENTIFICATION 
REFORM ACT

2008

Eyewitness Identification Reform Act: 
15A-284.50 through 15A-284.53 were 
codified and imposed requirements for 
how live and photo lineups were to be 
conducted.

2015

additional language in same statute 
codified to impose requirements when 
conducting show-ups

23

PRINCIPAL PROVISIONS FOR LINEUPS NCGS 15A-284.52

INDEPENDENT ADMINISTRATOR

• Double Blind Lineup 
• Not investigating the crime

• Unaware of who is suspect is

• Alternative Methods allow for photo lineups 
(i.e. computer or folder method)

METHOD OF PRESENTATION

• Double Blind Sequential Lineup

• Sequentially

• Each presented separately and then 
removed before next presented

24
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INSTRUCTIONS FOR LINEUPS NCGS 15A-284.52

Perpetrator may or 
may not be present

Administrator doesn’t 
know suspect’s identity

Eyewitness should not 
feel compelled to make 

an ID

Investigation will 
continue whether ID 

made or not

It is as important to 
exclude innocent 

persons as it is to ID

Must be provided in 
writing and eyewitness 
acknowledge receipt or 

refusal noted

25

PRINCIPAL PROVISIONS FOR LINEUPS NCGS 15A-284.52

General Lineup

• Suspect’s photo should be 
contemporary and 
appearance shall resemble 
that at the time of the 
offense (to extent practical.

• Only one suspect per lineup.

• Multiple eyewitnesses 
requires shuffling of suspect

Fillers

• Generally resemble 
eyewitness’s description of 
perpetrator

• Ensure suspect does not 
unduly stand out

• At least 5 fillers for photo or 
live lineup

• Fillers in prior lineup of 
another suspect shall not be 
shown to same eyewitness 
with new suspect

Statement of 
Confidence

• Administrator shall seek and 
document a clear statement 
from the eyewitness in their 
own words as to the 
confidence level.

• Eyewitness shall not be 
provided any information 
concerning the person before 
the confidence statement.

26

PRINCIPAL PROVISIONS FOR LINEUPS NCGS 15A-284.52

RECORDING OF ID

• Video record of live ID shall be made 
unless not practical.

• Audio record if not video or written 
record if video nor audio practical.

• Reasons documented for method

CONTENTS OF RECORD
• Identification results

• Confidence statement

• Names of those present

• Date, time, and location

• Words of Eyewitness in ID

• Type of lineup and number of fillers

• Sources of fillers

• Photos used in lineup

• Photo or other visual recording of live lineup

27
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PROVISIONS 
RELATED TO 
SHOW-UPS IN 
NCGS 15A-
284.52

• May ONLY be conducted:
• when a suspect matching the perpetrator’s description 

is located in close proximity in time and place to the 
crime or 

• when there is a reasonable belief that the perpetrator 
has changed his/her appearance close in time to the 
crime, and 

• only if there are circumstances that require the 
immediate display of a suspect to an eyewitness.

• Shall ONLY be performed using a live suspect (NOT A 
PHOTO).

• Record of the show-up should be preserved with a 
photograph.

28

STATUTORY 
REMEDIES FOR 
VIOLATION OF 
NCGS 15A-
284.52

Failure to comply shall be considered by the court in 
adjudicating motions to suppress.

Failure to comply shall be admissible in support of claims of 
eyewitness misidentification.

The jury shall be instructed that it may consider credible 
evidence of compliance or noncompliance to determine the 
reliability of eyewitness identification.

A violation doesn’t necessarily require suppression, but 
Court must evaluate whether it constitutes a substantial 
violation or otherwise violates the Due Process Clause’s 
TOTC test.  See State v. Stowes, 220 N.C. App. 330 (2012).

29

FACT 
SCENARIO:

• Hispanic male was stabbed, doused with rubbing alcohol, set on fire, 
and left for dead.  He crawls to a neighbor’s house, law enforcement 
responds and the victim is transported to the hospital.  

• There were no other eyewitnesses to the actual crime other than 
the victim, but statements were taken from neighbors that placed a 
black male suspect who was familiar by name to the investigating 
officers in the same area interacting with the victim several hours 
earlier.

• Non-Spanish speaking investigators respond to the hospital where 
they attempt to interact with the victim who speaks broken English 
to obtain his statement.  The victim identifies the person who 
assaulted him as someone he knows by “nasty dog and Jimmy.”

• Investigators show the victim a picture of the black male suspect 
they were familiar with and tell the victim the individual’s actual 
name.  The victim identifies that person in the single photo as the 
person who assaulted him.

30
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EVALUATING THE FACT SCENARIO IN LIGHT OF EIRA:

• Doesn’t follow line-up requirements 
à not live/photo/single person

• Doesn’t follow photo line-up 
requirements à single photo

• Doesn’t follow show up 
requirements à not live/photo

31

THE HOLE LEFT 
BY NC EIRA

• What about Photo Show-ups?  

• An officer shows one photo to the witness of an 
individual believed to match the description of the 
perpetrator.

• Clearly violates the EIRA procedures with regard to 
photo lineups (i.e. fillers, double-blind, non-sequential, 
etc.)

• Clearly violates the EIRA procedures with regard to 
showups à statute requires a showup to be live

32

PRACTICE TIP:  
BE ON THE LOOK-OUT FOR SOCIAL MEDIA IDENTIFICATIONS

33
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CROSS-RACIAL 
IMPAIRMENT OR BIAS

Minnesota Innocence Project

34

MOTIONS TO SUPPRESS: IDENTIFY ISSUES 

Does the case involve 
a cross-racial ID?

Did a “suggestive” 
pretrial ID procedure 

take place?

If so, did the 
suggestive procedure 
create a substantial 

risk of 
misidentification?

Did the pre-trial ID 
procedure comply 

with EIRA?

Is there a right to 
counsel issue?

Will the illegal out-of-
court ID impact an In-

Court ID?

Raising Issues of Race in 
NC Criminal Cases by 

Alyson Grine and 
Emily Coward

35

ARGUING THE 
MOTION TO 
SUPPRESS

Sample Motions to Suppress and Motion to Exclude 
Testimony – provided in the manuscriptMotion

Request a Hearing to Voir Dire the eyewitness
•State v. Flowers, 318 N.C. 208, 216 (1986)
•Use information you have gathered for cross-examination if you are 
unsuccessful

Request

If unsuccessful, you MUST object during the trial to the 
admission of the pretrial identification procedure and 
tainted in-court identification. State v. Hunt, 324 N.C. 
343 (1989)

Object

36

https://www.youtube.com/watch?v=IwDztyx-qSg
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JURY SELECTION

EDUCATION 
• Common misconception à victim’s 

never forget the face of his/her offender.
• Jurors overestimate the reliability of 

eyewitness testimony.

• Educate on the confidence conundrum.

SELECTING OPEN MINDS

• If you are arguing have a cross-racial 
identification, try to have a broad racial 
composition to your jury and explore 
issues of race with the potential jury 
members.

• Are any of the jurors overconfident 
about the accuracy of eyewitness IDs?  
Will they form independent opinions?

37

CROSS EXAMINATION

• Lay out your argument through the witness.

• Avoid villainizing the witness.

• Avoid discussion of confidence.

• Establish the facts you need for your expert to testify.

• Familiarize yourself with department procedure for 
eyewitness ID and question officer about it.

38

EXPERT 
TESTIMONY

If expert testimony denied à judicial notice of research on 
IDs

Important especially for cross-racial identifications.

Rule 702 and 403 Compliance

State v. Locklear – “expert testimony is properly admissible when such testimony can assist 
the jury to draw certain inferences from facts because the expert is better qualified.” 349 

N.C. 118, 147 (1998) à helpfulness standard

Goal of an expert witness à  dispel the “confidence conundrum”

Memory Factors Estimator and System Variables

39
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CLOSING ARGUMENT

Opportunity to wrap it up 
with a bow and drive home 

the statistics if you have been 
able to get them in.

You must remind the jury of 
what you mentioned in voir 
dire with regards to having 

an open mind and about the 
common misconceptions.

You must paint a very clear 
picture of why you believe 

the identification to be faulty 
based on all the testimony 
presented from the officers 

and the eyewitness.

Lastly, incorporate expert 
testimony if presented or 

anything of which the court 
took judicial notice.

Drive it home with jury 
instructions.

40

JURY INSTRUCTIONS

GENERALLY
• 101.15 – Credibility

• 104.90 – Identification of the defendant as 
perpetrator of the crime

• 104.94 – testimony of expert witness

EIRA INSTRUCTIONS
Evidence of non-compliance with the EIRA is 
permitted to be considered credible 
evidence.

• 105.65 – Photo Lineup Requirements

• 105.70 – Live Lineup Requirements

41

REMINDER OF WHY THIS IS IMPORTANT?

42
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LAURA NEAL GIBSON
CHIEF PUBLIC DEFENDER
SECOND DISTRICT

252-940-4096 LAURA.N.GIBSON@NCCOURTS.ORG

43

mailto:laura.n.gibson@nccourts.org
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Josie Van Dyke
Sentencing Solutions, Inc.

1

�
� Everything has mitigation possibilities!
� There are statutory guidelines, but the ADA, Judge, and 

jury may consider nearly limitless information.
� Know everything you can about your client. Tell their 

story.
� In addition to gathering information to “help” them in the 

traditional ways, anticipate difficult questions or things 
you may need to explain about your client.  For example, 
“What has happened to this person?”  “What was he/she 
thinking?”

� This information may take many forms and have many 
audiences.  

What is mitigation and how do I 
use it?

2

�
� What conduct or problems in your client’s life 

contributed to their criminal charges?
� Substance abuse
� Mental health problems
� Financial/employment problems
� Personality Disorders
� Cognitive impairment 
� Adverse Childhood Experiences
� Family History (of above items  and criminality)
� The list goes on ….

“What Happened?”

3
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�
� Ask your client questions.
� Talk to family members and others who know them 

(as appropriate).
� Read police reports
� Send for important records
� Obtain additional assessments
� Follow up with more questions as you obtain more 

information.

How do you find out 
what happened?

4

�
� You can ask direct questions such as:

� Do you have any psychiatric or medical diagnoses?
� Do you have a drug or alcohol problem?
� What is your financial situation?
� Was Social Services ever involved with your family?
� Have you ever received services for a developmental 

disability or brain injury?
� Can you read and write okay?

� Sometimes this will work.

Ask your client 
Questions

5

�
� More indirect questions:

� Are you taking any medications?
� Have you ever been hospitalized for any reason?
� Who was your last doctor?  Do you remember why you saw them?
� Have you ever been to treatment for drugs or alcohol?
� Have you ever been court ordered to have a substance abuse assessment?
� Are there any drug or alcohol charges on your criminal record?
� Did you receive special education services or have an IEP in school?
� Can you tell me about the neighborhood where you grew up?
� Do you receive disability benefits?
� Are you currently employed or where did you last work?
� Where are you living?  Have you ever been homeless?
� How do you pay your bills?

Ask your client 
Questions

6
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�
� Don’t forget everyone has someone who loves them and 

thinks they are great!
� Who is the person who has treated you the best?
� Who do you love/like/respect?
� Did you play sports or were you involved in any extra 

activities?
� Did you go to Sunday School?
� What are your job skills?  
� What classes have you taken (even while incarcerated)?
� This is just a starter list.

What’s Right

7

�
� Gaining client trust and gathering information is a 

process.
� Be patient.  Many of the topics you will discuss can 

be painful for your client.
� The client may not be fully aware of the impact of 

some experiences on him/her and may be 
processing issues as you are working with them.

� Your hard work will help earn your client’s trust.  
This can make him/her more likely to take your 
advice regarding difficult legal decisions.

Be Patient and Persistent

8

�
� Adverse Childhood Experiences Survey (ACES) may help 

identify particularly harmful  experiences your client may 
have had.

� These early childhood experiences are linked to many 
problems in later life.

� The survey can be a good ice-breaker for difficult 
conversations

� This short survey is also very impactful when sharing 
information about your client.

� The longer version is great for “digging deeper.”
� Samples provided.

ACES as an Interview Tool

9
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�
� Many clients will want you to speak with family members to 

show that they have support in the community or to verify their 
personal history.

� Understanding family history can often help explain a 
defendant’s current situation, behaviors, and attitudes.

� If the client does not want you to talk to family, you need to ask 
yourself why.  There is a reason for this also.

� Family can be a source of support and/or part of the reason  
your client is in trouble.

� Use caution when relying on family members for information.
� If your client has no “diagnosed” issues such as substance 

abuse, medical, mental health, or is not in crisis, family history 
may be the only thing that explains the criminal behavior.

Talk to family members  
(If appropriate)

10

�
� Visit them in person if you can.
� Have them tell you specific stories about the client.
� Ask open-ended questions whenever possible.
� Get pictures and awards!
� Have them tell you about others who are important 

in your client’s life.  (Get contact information.)
� Often families will help get character letters for the 

client.
� Building a relationship with the family will 

sometimes help build trust with your client.

Get the family on board!

11

�
� Use Information gathered from client, family, and 

other documents to prepare a genogram (family 
tree).

� This is a great visual aid that shows a lot of 
information in a clear format.

� You can show substance abuse, mental health, 
criminal history, family dysfunction and much more 
in one visual aid.

� This can have a big impact on a prosecutor, judge, or 
jury.

Genograms

12
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�
� Police reports and other investigative reports may 

contain useful information about:
� Substance use/ abuse
� Your client’s mental state
� Financial situation
� Cognitive ability
� Family dynamic

� There may even be statements from the victim 
regarding a desire for the defendant to receive help 
or services.

Read Police Reports

13

�
� You have already asked their history so all you need is 

the appropriate signed release or court order!
� First try just asking clients, “Where do I need to send for 

records to verify your history?”
� Many clients want to help and understand documents are 

more convincing to district attorneys and judges than 
their report alone.

� This helps verify diagnoses, treatments, medications, 
family issues, educational problems.

� Can contain positive or negative information.
� Records can be VERY expensive.  A solid court order will 

allow you to secure records without outrageous invoices.

Send for Important 
Records

14

�
� If you do not regularly request records from a facility or 

agency,  CALL (or go online) and ask about the correct 
procedure.  This will save you a lot of time.

� Save this information for future use.
� Keep a list of records requested.
� Follow up if you do not receive them in a timely fashion.
� Requests get lost or delayed and your follow up may be 

appreciated.
� Your first set of records may be incomplete, and you have 

to call again.

Records 101

15
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�

Reading the Records

Look for abnormalities/inconsistencies OR items which support 
the history your client reported.  
Look for additional providers, schools, people, or facilities you 
may need to contact.
Don’t limit yourself when reading particular sources to what you 
expect to see.
There can be a lot of “crossover” when reading records.  For 
example, a client may have been in legal trouble as a juvenile and 
received evaluations from school and mental health providers.
We will go over examples.

16

�
� Know when to get help.
� Your mitigation specialist can request and review 

extensive records, locate and interview mitigation 
witnesses, and perform many other responsibilities.

� We can help prepare a mitigation packet/presentation.
� In many cases, records and interviews will indicate the 

services of a psychologist, psychiatrist or other expert is 
necessary.

� Keep in mind, this may be the first time your client has 
ever been evaluated and possibly diagnosed.

Expert Help

17

�
� Sentencing Solutions. Incorporated

� Josie Van Dyke  919-418-2136

� Please feel free to email questions:
� josievandyke@aol.com

Contact Us

18







Adverse Childhood Experiences (ACEs) Questionnaire  

Prior to your 18th birthday:  

 

1. Did a parent or other adult in the household often or very often…  
Swear at you, insult you, put you down, or humiliate you? or  
Act in a way that made you afraid that you might be physically hurt?  
⃝   Yes    ⃝  No       
 

2. Did a parent or other adult in the household often or very often… Push, grab, slap, or throw 
something at you? or Ever hit you so hard that you had marks or were injured? 
⃝   Yes    ⃝  No 
 

3. Did an adult or person at least 5 years older than you ever…  
Touch or fondle you or have you touch their body in a sexual way? or  
Attempt or actually have oral or anal intercourse with you?  
⃝   Yes    ⃝  No 

 

4. Did you often or very often feel that …  
No one in your family loved you or thought you were important or special? or  
Your family didn’t look out for each other, feel close to each other, or support each other? ⃝  
 ⃝   Yes   ⃝  No 
 

5. Did you often or very often feel that … 
 You didn’t have enough to eat, had to wear dirty clothes, and had no one to protect you? or 
Your parents were too drunk or high to take care of you or take you to the doctor if you needed 
it?  
⃝   Yes    ⃝  No 
 

6. Was a biological parent ever lost to you through divorced, abandonment, or other reason?  
⃝   Yes    ⃝  No 
 

7. Was your mother or stepmother:  
Often or very often pushed, grabbed, slapped, or had something thrown at her? or  
Sometimes, often, or very often kicked, bitten, hit with a fist, or hit with something hard? or 
Ever repeatedly hit over at least a few minutes or threatened with a gun or knife?  
⃝   YeS    ⃝  No 
 

8. Did you live with anyone who was a problem drinker or alcoholic or who used street drugs?  
⃝   Yes    ⃝  No 

 



9. Was a household member depressed or mentally ill?  or  
Did a household member attempt suicide?  
⃝   Yes    ⃝  No 
 

10. Did a household member go to prison?  
⃝   Yes    ⃝  No 
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Defending Higher Level 
Felonies

Phil Dixon
UNC School of Government
Fall 2024

1

Forcible Felonies

´Robbery
´Deadly Weapon Assaults and Attempted Murder

´Sexual Assaults
´Burglary

´Kidnapping
´Related Inchoate Crimes and Conspiracy

2

Same as everything else?

´Investigation and Client Rapport

´Discovery Motions and Litigation

´Pretrial Motions – Motions in Limine, Suppression, 
Notices of Defenses, Experts, etc. 

3



2

4

Same as everything else?

´ Expert Assistance and Rule 702 Challenges

´ Jury Selection Preparation

´ Witness Preparation

´ Trial Prep.

´ Sentencing Prep.

5

Know the Law!

6
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Our Focus:

´ Assault and Robbery Issues

´ Inchoate Liability and General Crimes

´ Jury Instructions

´ Defenses

´ Pleadings*

7

Common Assault Issues

´ Assault indictments must name a victim; error to allow amendment 
to change the name; fatal variance where proof doesn’t match victim 
named in indictment

´ Assault indictments often accompany attempted murder. Why?
´ AWDWISI; AWDWIKISI not lesser-included, and a D. may be convicted of both one 

of these and attempted murder for the same act. State v. Rogers, 219 N.C. App. 296 
(2012)

´ Not so for multiple different assaults– “unless greater punishment 
provided…”

8

Common Robbery Issues 

´ Often charged with assault, and D. may be convicted of both for same conduct

´ Lesser offense included: Common law robbery, AWDW, larceny. Note attempted 
CL robbery is a lesser of attempted armed robbery, but not for armed robbery.

´State v. White, 322 N.C. 506 (1988)

´  Rob one store with multiple people? One robbery. St. v. Ballard, 280 N.C. 479 
(1972)

´ Rob multiple people in one store? Multiple robberies. St. v. Beaty, 306 N.C. 491 
(1982)

9
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Common Robbery Issues
´ Beware the Dangerous Weapon Presumption:

´Mandatory presumption that weapon was dangerous where victim 
testifies that they thought D. had a dangerous weapon. Where it applies, 
no common law instruction

´Becomes a permissive presumption if there is evidence that the weapon 
was not, in fact, dangerous (i.e., BB gun, inoperable weapon, etc.). 
Becomes a question for the jury

´No evidence of dangerousness, or all evidence shows not dangerous? Only 
common law robbery goes to the jury

´State v. Allen, 317 N.C. 119 (1986)

10

Conspiracy Liability

´Complete with agreement between two or more people 
with intent to carry out; no overt act requirement in NC

´No firm test for whether single or multiple conspiracy:

´Look at agreement and analyze with time intervals, 
participants, objectives, and number of meetings

´See State v. Stimpson,256 N.C. App. 364 (2017) for a 
terrible case on this

11

Conspiracy Liability
´ Organized Plan? More likely one conspiracy, regardless of number of 

crimes

´ Ad hoc crimes? More likely to support multiple conspiracies.

´ “Unless otherwise provided by law”, one class lower than substantive 
offense

´ Conspiracy to Traffic Drugs, Exploit Elder Adults, Commit Residential 
Mortgage Fraud or Forgery, and B/E of jail to injure prisoner all examples 
of where conspiracy is punished at same level as underlying

12
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Pleading and Proving Conspiracy

´ Must allege agreement to do unlawful act

´ Need not name co-conspirators. St. v. Gallimore, 272 N.C. 628 (1968)

´ If named, State is generally stuck with proving agreement with those 
named people (and not other unnamed people) at trial. St. v. Pringle, 
204 N.C. App. 562 (2010)

´ May cover a lesser-included offense (e.g., a conspiracy to commit 
RWDW charge allows conviction on conspiracy to commit CL Robbery)

13

Attempt Liability

´Specific intent to commit crime, overt act in furtherance of the 
crime (beyond mere preparation), that falls short

´“Unless otherwise provided” – usually one level lower than 
substantive crime

´Not so for Armed Robbery, Indecent Liberties, Obtaining 
Property by False Pretenses, Safecracking, Discharging 
Weapon into Occupied Property (all the same level as 
substantive offense) 

14

Attempt Liability

´Indictment for substantive offense includes attempt as lesser 
included

´No such thing as attempted second-degree murder, and no such 
thing as attempted felony murder

´Probably not any such thing as attempted assault—but there is 
attempted AWDWISI, apparently (St. v. Floyd, 369 N.C. 329 (2016))

15
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Accessory Liability

´ Before the Fact?  Treated as a principal

´ Think, aiding and abetting, but not present at time of crime

´ Solicitation is a lesser included to accessory before the fact. Unless D. charged 
with accessory after the fact, solicitation must be specifically pled

´ Can be convicted of conspiracy and accessory before the fact

´ Cannot convict if all principals are acquitted. Where principals only convicted of 
lesser, Δ can’t be convicted of more than accessory before the fact of that 
lesser offense. St. v. Wilson, 338 N.C. 244 (1994) (only for verdicts, not pleas)

16

Accessory Liability

´ After the Fact? Two levels lower (usually)
´Not a lesser-included offense of the substantive crime

´May be tried for crime and accessory after the fact but can’t be convicted for 
both

´Acquittal of named principal bars conviction for accessory after the fact St. v. 
Robey, 91 N.C. App. 198 (1988) 

´Failure to report or cooperate is generally not accessory after. St. v. Potter, 221 
N.C. 153 (1953) (but see St. v. Ditenhafer, 373 N.C. 116 (2019))

17

Acting in Concert

´ D. is actually or constructively present, acts together to commit crime, 
pursuant to common plan. Punished as a principal

´ Need not be separately pled but must be evidence to support theory

´ Mere Presence Defense: 
´“Mere presence at the scene of the crime is not itself a crime, 

absent at least some sharing of criminal intent.” State v. Williams, 
299 N.C. 652 (1980)

´See NCPJI 202.10 (Acting in Concert), footnote 6

18
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19

Jury Instructions

“If a request is made for a jury instruction which is correct in itself and 
supported by the evidence, the trial court must give the instruction at 
least in substance.” State v. Harvell, 334 N.C. 356 (1993)

Standard: Evidence viewed in the light most favorable to the 
defendant; substantial, relevant evidence that a reasonable mind 
could accept as supporting the claim

∆ gets all factual inferences in his or her favor

Special instruction requests must be in writing, and you must object if 
the court refuses your requested instruction

20
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Jury 
Instructions

´ Where the trial court fails to instruct the jury 
on a charged offense at all, that charge (and 
any lesser included offenses) are dismissed 
State v. Williams, 318 N.C. 624 (1986)

´ You must be prepared to argue for your 
instructions, object when the court refuses to 
give them, and listen to the instructions when 
given to the jury—the judge doesn’t always 
give the instructions they plan to

´ Don’t be afraid to alert the judge if he or she 
misses something

22

Ideas for Special Instructions

´ Definition of “knowingly” or “willfully” 
´ Immune, interested, or informant witnesses

´ Defenses!

´ Evidence issues – lost or destroyed evidence, failure of agency or analyst to 
secure accreditation, opinion versus expert testimony, limited purpose of 
evidence, etc.

´ Look to other states and the federal system for samples and ideas
5th, 7th, and 11th Circuits (at least) all have their pattern instructions online, 
for free

23

Defenses 
Refresher

´Self-Defense, defense of others – NCPJI 
308.10 through 308.80

´Unconsciousness/Automatism – where the 
D. did not act under own volition

               NCPJI 302.10

´Insanity – defect of reason caused by 
mental disease that person cannot know 
the nature and quality of act; or if they 
did, could not distinguish right and wrong 
in relation to the act. NCPJI 304.10

24
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Defenses Refresher

´ “Negating” Defenses

´Accident – lawful conduct not involving culpable negligence. Not a 
defense to felony murder. NCPJI 307.10-.11

´Justification – defense to Firearm by Felon, narrow.
 NCPJI 254A.11, n. 7 (Firearm by Felon instruction)

´Mistake of Fact – where mistake of fact negates required mental 
state of the crime. No NCPJI; State v. Breathette, 202 N.C. App. 697 
(2010)

25

Defenses Refresher

´Coercion/Duress –  act caused by reasonable fear of immediate death 
or bodily harm. Not available for murder. NCPJI 310.10

´Necessity – act to protect life, limb, or health done in reasonable 
manner with no legal alternatives. Probably also not a defense to 
murder. NCPJI 310.12

´Entrapment – D. induced by law enforcement with trickery, fraud, or 
persuasion, where D. not predisposed to commit crime. NCPJI 309.10

26

Defenses Refresher

´ “Negating” Defenses

´Voluntary Intoxication – D. so intoxicated from drugs or alcohol that he 
could not form specific intent to commit crime. Only for specific intent 
crimes; negates specific intent. NCPJI 305.10-.11

´Diminished Capacity – D., while not insane, suffers from mental or 
physical conditions that prevent the defendant from forming specific 
intent to commit crime. Only for specific intent crimes; negates specific 
intent. NCPJI 305.10 and 305.11 (but needs adjustment for other than 
murder cases)

27
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28

Do Pleadings matter?

´ Formerly, a fatal flaw would fail to confer jurisdiction 

´E.G.– fails to state an element, fails to name an assault victim, fails to 
name the defendant

´ State v. Singleton, No. 318PA22, ___ N.C. ___ (2024) did away with the old 
rule

´ Defects only matter now to the extent the indictment wholly fails to charge 
a crime, or where it fails to provide sufficient notice and protection against 
double jeopardy

29

´ Consider Bills of Particular 
and Discovery litigation to 
fills the gaps

´ Constitutionalize argument 
in terms of due process 
notice and protection from 
double jeopardy

´ Articulate prejudice to 
defense

30
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May Still Have an Argument for Lessers 

´ State v. Murrell, 370 N.C. 187 (2017) – Indictment for armed robbery that failed to allege 
any dangerous weapon; properly charged common law robbery (must name weapon, or 
state the weapon is a deadly one, or allege such facts as would necessarily demonstrate 
deadly nature of weapon) (same rule for assault cases)

´ State v. Hill, 262 N.C. App. 113 (2018) – Indictment for kidnapping alleged restraint for 
purpose of committing misdemeanor assault; failed to allege felony; properly charged 
misdemeanor false imprisonment

´ State v. Schalow, 251 N.C. App. 334 (2016); disc. review improvidently granted, 370 N.C. 
525 (2018) – Indictment for first-degree attempted murder that failed to allege malice 
properly charged attempted manslaughter. But . . .

31

32

Variance Issues

´ Valid indictment may still be challenged where evidence does not conform 
to allegation in charging document

´ Inessential or unnecessary language in a charging document is surplusage 
and will not support a variance

´ Language of charging document speaking to essential elements of the 
crime supports a fatal variance

´ Waived if not raised at trial. May require a separate motion?

33
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Variance Issues

´ State v. McRae, 231 N.C. App. 602 (2014) – State need not allege specific felony for 1st degree 
kidnapping, but when it does, it’s bound by it and cannot amend. 

´ Same rule for burglary, breaking or entering 

´ State v. Faircloth, 297 N.C. 100 (1979) –State bound by allegation of purpose of kidnapping in 
indictment; variance where allegation was for purposes of facilitating flight from felony and 
proof showed purpose of facilitating rape

´ State v. Skinner, 162 N.C. App. 434 (2004) – Where D. charged with assault with his hands as a 
deadly weapon, fatal variance where proof showed blunt object used

34

35

Ginsburg the Cat

36
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Phil Dixon, Jr.
919.966.4248

dixon@sog.unc.edu
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The Statutory and 
Common Law 
of Self-Defense
JOHN RUBIN
UNC SCHOOL OF GOVERNMENT

SEPTEMBER 2024

1

The Statutes

G.S. 14-51.2
◦ Defense of home, workplace, and motor vehicle

G.S. 14-51.3
◦ Defense of person (self and others)

G.S. 14-51.4
◦ Disqualifications

2

General Rules of 
Interpretation
Start with the statutes

◦ They are the primary source of the right to use defensive force

Know the common law
◦ It aids in interpreting the statutes

◦ It supplies complementary principles
◦ It provides an additional source of rights

Make sure the court understands the basis of your claim

3
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G.S. 14-51.3
A person 

is justified in using deadly force

when they reasonably believe that such force is necessary

to prevent imminent death or great bodily injury

without retreating if in a place they have the lawful right to be

if not disqualified under G.S. 14-51.4

4

Lawful Place
Common area of apartment complex

◦ State v. Bass, 371  N.C. 456 (2018)

Sidewalk
◦ State v. Lee, 370 N.C. 671  (2018)

◦ State v. Irabor, 262 N.C. App. 490 (2018)

While driving on a public road
◦ State v. Ayers, 261 N.C. App. 220 (2018)

Pattern instructions
◦ 206.10 (homicide), 308.45 (deadly assault), 308.10 (no duty to 

retreat)

5

Example # 1

The defendant has a horse rescue farm. The defendant walks onto his 
neighbor’s property, where the victim had the neighbor’s permission to 
hunt there. The defendant asks the victim not to shoot near the 
defendant’s property so as not to scare his horses. A conflict ensues, and 
the defendant shoots the victim. There was no evidence whether the 
defendant could go on the neighbor’s property.

◦ Was the defendant entitled to a stand-your-ground instruction as part of the 
self-defense instruction to the jury?

◦ State v. Hague, ___ N.C. App. ___ (Aug. 20, 2024)

6
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Proportionality
Limit

State v. Walker, 286 N.C. App. 438 (2022)
◦ “[T]he ‘stand your ground’ statute on which Defendant relies 

imposes the same requirement that any use of deadly force be 
proportional to that threatened against Defendant.”

7

If Not Disqualified Under G.S. 14-51.4
“The justification described in G.S. 14-51.2 and G.S. 14-51.3 is 
not available to a person who used defensive force and who: 

1. Was attempting to commit, committing, or escaping after the 
commission of a felony.

2. Initially provokes the use of force against himself or herself 
[except as provided in the remainder of this subsection]”

8

State v. McLymore, 
380 N.C. 185 (2022)
Defendant argued that the felony disqualification applies to 
statutory self-defense only, not common law self-defense. 
HOWEVER,

◦ “[T]he General Assembly meant to replace the existing common 
law right to perfect self-defense with a new statutory right.” 

◦ Perfect self-defense is not available to a defendant in violation 
of the felony disqualification.

9
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McLymore
The State argued that the statutory felony disqualification 
language should be construed literally. HOWEVER,

◦ “[S]tatutes which alter common law rules should be interpreted 
against the backdrop of the common law principles being 
displaced.”

◦ The felony disqualification requires a causal nexus between the 
felony and the confrontation during which the defendant used 
force.

10

Repercussions for Instructions
Pattern Jury Committee has adopted causal connection wording
◦ PJI 308.90

Judge may be able to give peremptory instruction when evidence establishes causal 
connection
◦ McLymore

Judge may need to omit felony disqualification language when evidence does not 
show causal nexus
◦ See generally State v. Corbett & Martens, 269 N.C. App. 509 (2020) (exclusion of aggressor language)

11

Other Repercussions
Causal connection applies to other contexts
◦ State v. Williams, 283 N.C. App 538 (2022) (defense of others)

Defendant may be convicted of felony regardless of causal nexus
◦ State v. Swindell, 382 N.C. 602 (2022) (possession of a firearm after having been previously convicted 

of a felony)

Imperfect self-defense may remain available to reduce murder to manslaughter
◦ “[T]o the extent the relevant statutory provisions do not address an aspect of the common law of self-

defense, the common law remains intact.” McLymore note 2.

12
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G.S. 14-51.2
A lawful occupant 

of a home, workplace, or motor vehicle 
◦ including the curtilage of a building

is presumed to have held a reasonable fear of imminent death 
or serious bodily injury 

when using deadly force during or after an actual unlawful, 
forcible entry

subject to 
◦ Rebuttal via circumstances in G.S. 14-51.2(c), and
◦ disqualifications under G.S. 14-51.4

13

Example # 2

The victim drove onto the defendant’s driveway despite being told 
to stay off the defendant’s property. The victim pushed the 
defendant. The defendant got her gun. The State’s evidence showed 
that a bystander saw the defendant in her driveway with a gun 
standing over the unarmed victim as he pleaded “Please, please, just 
let me go. Let me go.” The bystander saw the defendant take several 
steps back and shoot the victim in the head from 3 to 6 feet away.

14

Issues
1. Did the victim forcibly and unlawfully enter the defendant’s home?
2. If so, could the defendant use deadly force after the victim pleaded 

for his life?

15



6

Curtilage

State v. Kuhns, 260 N.C. App. 281 (2018)
◦ Curtilage includes area around home
◦ Curtilage need not be enclosed

◦ Threat of violence may constitute forcible entry

PJI 308.80
◦ Notes 1 and 2 refer to curtilage
◦ But Court of Appeals questions instruction for not defining 

curtilage for jury. See State v. Copley, 265 N.C. App. 254 (2019), 
rev’d on other grounds, 374 N.C. 224 (2020)

16

Forcible and Unlawful Entry

State v. Dilworth, 274 N.C. App. 57 (2020)
◦ For statutory right to apply, unlawful and forcible entry must 

actually occur (citing 14-51.2(b)(1))

State v. Benner, 380 N.C. 621 (2022)
◦ Deadly force is not permissible under common law against a 

nondeadly assault by a guest

17

Rebuttal of Statutory Presumption
State v. Austin, 279 N.C. App. 377 (2021)

◦ Presumption can be rebutted other than by one of the five statutory exceptions in G.S. 14-51.2(c)
◦ NCPJI 308.80 on defense of habitation refers to both the statutory exceptions and potentially “evidence to 

the contrary”

Overruled sub silentio by State v. Phillips, ___ N.C. ___ (Aug. 23, 2024)?
◦ Excessive force is not an issue in a case under 14-51.2 and does not rebut the presumption
◦ Only the statutorily-listed circumstances can rebut the presumption

18
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More about Statutory Presumption
State v. Hicks, 382 N.C. 52 (2023)

◦ Three justices: jury could find that homeowner was aggressor after unlawful and forcible entry into her 
home

◦ Two concurring justices: decision leaves open meaning of aggressor under G.S. 14-51.2 and G.S. 14-51.4

◦ Two separately dissenting justices: evidence did not show that homeowner was aggressor

G.S. 14-51.2(g)
◦ Statute does not repeal common law defenses, including potentially common law defense of habitation
◦ PJI 308.80 appears to combine defense of habitation under G.S. 14-51.2, repealed G.S. 14-51.1, and 

common law

19

Constitutional Grounds
Right to bear arms

◦ Second Amendment of US Constitution
◦ Section 30 of NC Constitution

Right not to be deprived of life or liberty without due process 
◦ Due Process Clause of Fourteenth Amendment of US Constitution
◦ Law of Land clause of Section 19 of NC Constitution

Right to life itself
◦ Declaration of Independence

◦ Section 1 of NC Constitution

20
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Self-Defense and Retreat from Places Where the Defendant Has a
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Our appellate courts are beginning to issue decisions concerning the impact of the General Assembly’s 2011 changes
to North Carolina law on self-defense. A case earlier this summer addressed whether a defendant has a duty to retreat
before using deadly force in self-defense in a place where he or she has a “lawful right to be.” See State v. Bass, ___
N.C. App. ___, 802 S.E.2d 477, temp. stay and rev. granted, ___ N.C. ___, 800 S.E.2d 421 (2017). In Bass, the Court
of Appeals held that the defendant did not have a duty to retreat and further had the right to have the jury instructed
that he did not have a duty to retreat.

Defendant’s evidence. The case concerned an ongoing conflict between the defendant, Bass, and the alleged victim,
Fogg, which resulted in Bass shooting Fogg. Bass was charged with attempted murder and assault with a deadly
weapon with intent to kill inflicting serious injury. The jury convicted him of assault with a deadly weapon inflicting
serious injury.

In determining whether a defendant is entitled to instructions on self-defense and other defenses, the court must
consider the evidence in the light most favorable to the defendant. In this case, Bass’s evidence showed that ten days
before the shooting, Fogg assaulted him and broke his jaw in three places, requiring surgery, placement of screws in
his jaw, and wiring of his jaw shut. Fogg was 240 pounds, Bass was 165 pounds. This incident was captured on video
on Fogg’s cellphone. Bass, slip op. at 2–3.

Bass’s evidence showed that on the day of the shooting, July 3, he was watching fireworks with friends at the
apartment complex where he lived. He was standing on the sidewalk at the complex when he saw a car pull into the
parking lot, with Fogg in the passenger seat. In an effort to avoid Fogg, Bass walked to the breezeway of another
building in the apartment complex, “praying and hoping” that Fogg would not approach him, but Fogg did. Fogg began
speaking aggressively to Bass, who observed that Fogg was carrying a large knife in a sheath attached to his belt. The
knife, which was in the record on appeal, resembled a short machete with a wide, curved blade approximately ten
inches long. Fearing that Fogg was going to beat him up or cut him and not wanting to be trapped in the breezeway,
Bass moved to a grassy area outside the breezeway. After Fogg demanded that Bass get “on the concrete,” Bass
pulled out a gun and pointed it at Fogg, hoping to scare him into leaving. Fogg said “oh . . . you wanna shoot me?”
and approached Bass while reaching for his knife. Bass testified that he then shot Fogg because he was “scared for
[his] life.” Slip op. at 3–5.

Jury instructions and deliberations. The trial judge instructed the jury on the defendant’s right to use deadly force in
self-defense when the defendant reasonably believes that the force is necessary to protect the defendant from
imminent death or great bodily harm. The trial judge used North Carolina Pattern Jury Instruction (“N.C.P.I.”) 308.45 to
convey these principles.

The defendant further requested that the trial judge instruct the jury that he did not have a duty to retreat because he
was in a place where he had a “lawful right to be.” The pattern jury instruction includes such a statement, providing
that “the defendant has no duty to retreat in a place where the defendant has a lawful right to be.” N.C.P.I. 308.45.
The trial judge declined to include this part of the instruction because the defendant was not within the curtilage of his
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home when he shot Fogg. Slip op. at 9–11.

During deliberations, the jury sent a note to the judge asking for “further explanation on NC law with regard to ‘duty to
retreat.’” The judge instructed the jury that “by North Carolina statute, a person has no duty to retreat in one's home,
one’s own premises, one’s place of residence, one’s workplace, or one’s motor vehicle. This law does not apply in
this case.” Slip op. at 12.

Majority applies statutory language. A majority of the Court of Appeals found that the trial judge erred in his initial
instruction by omitting the statement that the defendant did not have a duty to retreat and erred in his supplemental
instruction by advising the jury that the principle did not apply in this case. The Court of Appeals recognized that North
Carolina’s self-defense statutes address two different situations: defensive force in a person’s home, workplace, or
vehicle under G.S. 14-51.2; and defense of oneself and others under G.S. 14-51.3.

The first statute, sometimes referred to as the castle doctrine, creates a rebuttable presumption that the defendant has
a reasonable fear of death or great bodily injury when an intruder forcibly and unlawfully enters the premises, and it
provides that the defendant does not have a duty to retreat. Under the second statute, the presumption does not apply;
a defendant who uses deadly force must produce evidence that he or she had a reasonable fear of death or great
bodily injury. The second statute still provides, however, that a person does not have a duty to retreat in a place where
he or she has a “lawful right to be.”

Because both statutes recognize that a defendant does not have a duty to retreat, the majority found it unnecessary to
determine whether the defendant was in the curtilage of his home. The majority observed that a defendant has a lawful
right to be in a public place, including the common area of the apartment complex where Fogg approached Bass.
Therefore, Bass did not have a duty to retreat before acting in self-defense and the jury should have been so
instructed. Sl. op. at 14–15, 23.

Dissent finds earlier decision controlling but agrees with majority’s no duty to retreat analysis. The dissent
believed that the court was bound by its earlier decision in State v. Lee, ___ N.C. App. ___, 789 S.E.2d 679 (2016), 
rev. granted, ___ N.C. ___, 796 S.E.2d 790 (2017). There, the trial judge failed to instruct the jury that the defendant
did not have a duty to retreat in a place he had a lawful right to be—in that case, a public street near his home. The
court in Lee acknowledged that the defendant may not have had a duty to retreat before acting in self-defense,
recognizing that G.S. 14-51.3 provides that “’a person is justified in the use of deadly force and does not have a duty
to retreat in any place he or she has the lawful right to be . . . .’” 789 S.E.2d at 686 (quoting G.S. 14-51.3). But, the
court found that to the extent the statute applies to any public place, the trial judge’s failure to instruct on the principle
did not warrant a new trial. Id. at 686–87.

The majority in Bass found that the circumstances in Lee were distinguishable and did not control the outcome in Bass.
The dissent in Bass believed that Lee was not distinguishable, but her opinion indicates that she agreed with the
majority's analysis of the law on retreat in North Carolina. The dissent recognized that a defendant does not have a
duty to retreat in a place where he or she has a lawful right to be. The dissent based this conclusion on both the
statutory provisions and common law. Slip. Op. at 4 (Bryant, J., dissenting). The dissent also found that the trial judge
in Bass should have instructed the jury that the defendant did not have a duty to retreat, stating “candidly, I tend to
agree with the majority’s opinion that a new trial is necessary . . . .” Id. at 1. Likewise, the dissent found that the trial
judge in Lee should have instructed the jury on this principle, stating that “it would seem that basic rules of statutory
construction indicate that a no duty to retreat instruction should have been given.” Id. at 6. The dissenting judge ended
by expressing her “reluctant[] dissent” from the majority’s decision that the trial judge's instructions to the jury
warranted a new trial. Id. at 13. She noted that should the North Carolina Supreme Court reverse Lee—review is
pending in both Lee and Bass—her dissent on that portion of the majority’s opinion in Bass would be moot. Id. at 13
n.6.
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In State v. McLymore, 380 N.C. 185, 868 S.E.2d 67 (2022), our Supreme Court
held that Section 14-51.3 “supplants the common law on all aspects of the law
of self-defense addressed by its provisions,” and “the only right to perfect self-
defense available in North Carolina [is] the right provided by statute.”  Id. at
191, 868 S.E.2d at 72-73.  At the same time, it interpreted the felony
disqualifier provision of Section 14-51.4 – consistently with “common law
principles” – to require a causal nexus between the felony and the use of force. 
Id. at 197, 868 S.E.2d at 77.  The common law is apparently not so easily
dispensed with.  This post – my first contribution to this forum – addresses the
persistence of the common law in the area of self-defense.  My colleague Phil
Dixon provided color commentary on McLymore here <https://www.sog.unc.edu/

blogs/nc-criminal-law/color-commentary-recent-cases> .  My colleague John Rubin
discussed the felony disqualifier provision (and anticipated the holding in
McLymore) here <https://nccriminallaw.sog.unc.edu/statutory-felony-disqualification-

self-defense/> .

Our Reception Statute: G.S. Section 4-1. 
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The American Revolution was not a rejection of English law.  The law familiar
to the colonists, and which they largely retained, was the English common law. 
This body of law found its most accessible form in Blackstone’s Commentaries,
published between 1765 and 1770.  Until the 1930s, Blackstone was required
reading for admission to the North Carolina bar.  See John V. Orth,
Blackstone’s Ghost: Legal Education in North Carolina, chapter in Re-
Interpreting Blackstone’s Commentaries: A Seminal Text in National and
International Context (Wilfred Prest ed.) (Hart Publishing Ltd. 2014).

By statute, the common law is declared to be in force within this State except
where it has been abrogated, been repealed, or become obsolete.  N.C.G.S. §
4-1.  Our Supreme Court has said the common law referred to in Section 4-1 is
the common law of England as it existed at the time of the signing of the
Declaration of Independence.  See e.g., State v. Buckom, 328 N.C. 313, 316, 401
S.E.2d 362, 364 (1991). Hence, absent a contrary decision by the General
Assembly, the common law remains in effect in North Carolina.  E.g., State v.
Rankin, 371 N.C. 885, 896, 821 S.E.2d 787, 796 (2018); cf. Virmani v.
Presbyterian Health Servs. Corp., 350 N.C. 449, 472, 515 S.E.2d 675, 691
(1999) (North Carolina Supreme Court may modify the common law where
obsolete), cert. denied, 529 U.S. 1033, 146 L. Ed. 2d. 337 (2000).

The Common Law: Crimes and Defenses. 

Unlike the federal government and some states, North Carolina recognizes a
number of common law crimes, that is, offenses not defined by statute.  See
Carissa Byrne Hessick, The Myth of Common Law Crimes, 105 Va. L. Rev. 965,
980-81 (2019).  Common law robbery, as its name implies, obviously depends
on elements specified by caselaw.  See State v. Bond, 345 N.C. 1, 22, 478 S.E.2d
163, 174 (1996), cert. denied, 521 U.S. 1124, 138 L. Ed. 2d. 1002 (1997). 
Statutes enumerating the degrees of burglary and arson explicitly incorporate
the common law.  See N.C.G.S. §§ 14-51 (“burglary as defined at the common
law”), 14-58 (“arson as defined at the common law”).  And offenses like murder
and assault, though the subject of criminal statutes, are still defined by the
common law.  See State v. Vance, 328 N.C. 613, 622, 403 S.E.2d 495, 501
(1991) (murder); State v. Floyd, 369 N.C. 329, 335, 794 S.E.2d 460, 464 (2016)
(assault).
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Just as there are common law crimes, so too there are common law defenses. 
Necessity may constitute a defense to driving while impaired.  See State v.
Miller, 258 N.C. App. 325, 327, 812 S.E.2d 692, 694 (2018); State v. Hudgins,
167 N.C. App. 705, 710, 606 S.E.2d 443, 447 (2005).  Similarly, our Supreme
Court recently recognized duress (somewhat anomalously titled “justification”)
as a defense to possession of a firearm by a felon.  See State v. Mercer, 373 N.C.
459, 462, 838 S.E.2d 359, 362 (2020).

Until 1993, self-defense was governed largely by the common law.  As John
Rubin noted <https://nccriminallaw.sog.unc.edu/the-statutory-law-of-self-defense-in-

north-carolina/> , “North Carolina was a common law state when it came to self-
defense.”  At common law, an innocent person was privileged to use deadly
force to prevent a forcible felony.  See State v. Hornbuckle, 265 N.C. 312, 315,
14 S.E.2d 12, 14 (1965).  Developed as an imperfect privilege available to those
whose fault in the affray precluded the justification of crime prevention, self-
defense excused a killing if it was shown to be necessary to preserve life and
limb.  See Rollin Perkins & Ronald N. Boyce, Criminal Law, 1126 (3rd ed.
1982).  This historical distinction between a justifiable homicide and an
excusable homicide finds some parallel in the present difference between
perfect and imperfect self-defense.  The concept of fault was retained in the
modern rule that one may not claim self-defense who brought upon himself
the need to use force.  See State v. McCray, 312 N.C. 519, 530, 324 S.E.2d 606,
614 (1985).  A person committing robbery, for example, cannot claim self-
defense.  See State v. Jacobs, 363 N.C. 815, 822, 689 S.E.2d 859, 864 (2010).

Self-defense: Statutes and Precedents. 

Our legislature apparently made its first foray into the lawful use of defensive
force with Section 14-51.1 (enacted 1993, repealed 2011).  That statute provided
that the lawful occupant of a home was justified in using deadly force to
prevent or to terminate a forcible entry into the home.  This section, it said, is
not intended to repeal, expand, or limit any other defense that may exist under
the common law.  N.C.G.S. § 14-51.1.  Insofar as Section 14-51.1 codified a
defense against burglary, it was placed reasonably enough in Chapter 14,
Article 14 (re burglary).  As recognized in State v. Blue, 356 N.C. 79, 565 S.E.2d
133 (2002), this statute broadened the defense of habitation to justify the use
of force not only to prevent an unlawful entry (as the common law had done)
but also to terminate an unlawful entry.  Id. at 89, 565 S.E.2d at 139.
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In 2011, our legislature repealed Section 14-51.1 and enacted Sections 14-51.2,
-51.3, and -51.4.  Defense of habitation, such as was implicated by the prior
14-51.1, is now addressed by Section 14-51.2.  The remaining additions –
Sections 14-51.3 and 14-51.4 – deal with defense of person: self-defense and
defense of others.  Accordingly, a person is “justified” in using deadly force
when he or she reasonably believes such force is necessary to prevent
imminent death or great bodily harm.  N.C.G.S. § 14-51.3(a)(1).  Under Section
14-51.4, however, this justification is not available to one who: (1) was
committing a felony, or (2) initially provoked the use of force against himself
(except as provided).  N.C.G.S. § 14-51.4.

Our Court of Appeals interpreted the felony disqualifier provision of Section
14-51.4 literally, according to the plain language of the statute, to preclude a
defendant who was committing any felony – in that case, possession of a
firearm by a felon – from asserting a statutory right to self-defense.  See State
v. Crump, 259 N.C. App. 144, 151, 815 S.E.2d 415, 420 (2018) (finding no
“causal nexus requirement”).  The Court of Appeals thus declined to read the
felony disqualifier as codifying the common law concept of “fault,” which
would deny self-defense to one committing a felony only if it precipitated the
use of force.  There is some support for this conclusion in the structure of
Section 14-51.4, which lists as discrete bases for ineligibility commission of a
felony and provocation for the use of force.  The provocation prong reflects the
common law idea of fault; the felony disqualifier arguably does something
more.  The Court of Appeals evidently did not consider a hybrid category, an
intermediate position soon taken up by our Supreme Court.

State v. McLymore: Out with the Old, In with the Old. 
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The defendant in McLymore, who previously had been convicted of multiple
felonies, was working as a door-to-door salesman in April 2014.  While riding
in a car with his supervisor, the defendant shot and killed his supervisor,
dumped the body, and fled in his supervisor’s car.  Claiming that his supervisor
had attacked him while the vehicle was stopped at a traffic light, the defendant
alleged self-defense.  At trial, the trial court instructed the jury that the
defendant was not entitled to the benefit of self-defense if he was committing
possession of a firearm by a felon.  The defendant was convicted of first-degree
murder, armed robbery, and speeding to elude arrest and appealed, arguing
error in the jury instructions.  McLymore, 380 N.C. at 187-89, 868 S.E.2d at
70-71.  Relying on Crump, the Court of Appeals found no error.  Our Supreme
Court allowed discretionary review and ultimately overruled Crump.  Id. at
189, 868 S.E.2d at 71-72.

Our Supreme Court first considered whether the common law defense survived
the 2011 statutes.  Reciting its own four-elements test for self-defense
(including the concept of fault), it observed that Section 14-51.3 “closely tracks
this earlier common law definition of the right to self-defense.”  Id. at 191, 868
S.E.2d at 72.  It concluded “the General Assembly meant to replace the existing
common law right to perfect self-defense with a new statutory right” and that,
after the enactment of Section 14-51.3, “there is only one way a criminal
defendant can claim perfect self-defense: by invoking the statutory right to
perfect self-defense.”  Id.  Hence, “Section 14-51.3 supplants the common law
on all aspects of the law of self-defense addressed by its provisions.”  Id.  “[T]o
the extent the relevant statutory provisions do not address an aspect of the
common law of self-defense, the common law remains intact.”  Id. at 191 n.2,
868 S.E.2d at 72 n.2.
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Our Supreme Court next addressed the scope of the felony disqualifier created
by Section 14-51.4.  It posited that “statutes which alter common law rules
should be interpreted against the backdrop of the common law principles
being displaced.”  Id. at 196, 868 S.E.2d at 76.  Our Supreme Court
acknowledged that the plain language of Section 14-51.4 does not support a
causal nexus requirement.  Id. at 194, 868 S.E.2d at 75.  It declared, however,
that “a literal interpretation of the felony disqualifier is fundamentally
inconsistent with common law principles,” raises constitutional issues, and
would produce absurd results.  Id. at 197, 868 S.E.2d at 77.  Reviewing the
common law concept of “fault,” our Supreme Court decided that the
imposition of a causal nexus requirement better reflected “a sensible
broadening of the common-law” concept.  Id. at 196, 868 S.E.2d at 76.  “It is
doubtful,” it said, “that the General Assembly intended to completely disavow a
fundamental common law principle in a statute which otherwise closely hews
to the common law.”  Id. at 197, 868 S.E.2d at 76.  Accordingly, in order to
disqualify a defendant from asserting self-defense under Section 14-51.4, “the
State must prove the existence of an immediate causal nexus between the
defendant’s disqualifying conduct and the confrontation during which the
defendant used force.”  Id. at 197, 868 S.E.2d at 77.  Because the trial court
failed to instruct the jury on this causal nexus requirement, the jury
instructions were erroneous.  Id. at 198, 868 S.E.2d at 77.

The Law after McLymore.

1. Statutory Construction.  Despite McLymore’s insistence that our defensive
force statutes track the common law, it is beyond dispute that the terminology
used is not the same.  That leaves the duty of reconciliation to the courts.  It is
of course not unusual for our Supreme Court to acknowledge preexisting law
when construing a new statute.  See Blue, 356 N.C. at 88-89, 565 S.E.2d at
139.  What is surprising about McLymore is that the common law is given such
a prominent place in the analysis.  See McLymore, 380 N.C. at 196-97, 868
S.E.2d at 76.  Indeed, the methodology is reminiscent of a time when statutes
were fewer and farther between.  See Samuel L. Bray, The Mischief Rule, 109
Geo. L.J. 967, 1007 (2021).  Whatever might be the consequences for criminal
law, McLymore revives a canon of statutory construction that prioritizes the
common law.  That aspect of the case may transcend the law of self-defense;
anyone puzzling over a new statute take note.
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2. Footnote 2.  As stated above, McLymore held that Section 14-51.3 supplants
the common law on all aspects of the law addressed by its provisions.  At the
same time, it declared in Footnote 2 that “the common law remains intact” to
the extent the statutes do not address an aspect of the common law of self-
defense.  McLymore, 380 N.C. at 191 n.2, 868 S.E.2d at 72 n.2.  Our Supreme
Court may have been thinking of State v. Holloman, 369 N.C. 615, 799 S.E.2d
824 (2017), where it noted that Section 14-51.4 does not appear to recognize
the common law distinction between an aggressor with murderous intent and
one without.  Id. at 627, 799 S.E.2d at 832.  In that case, as in McLymore, our
Supreme Court decided the legislature had marginally changed the common
law, while refusing to adopt the drastic departure advocated by one of the
parties.  The General Assembly certainly has the authority to alter the common
law.  McLymore, 380 N.C. at 196, 868 S.E.2d at 76.  But the assertion in
Footnote 2 that the common law remains intact when the statutes are silent,
coupled with a mode of statutory interpretation that looks to the common law
even when they are not, shows the common law is not dead.  Indeed, taken as a
whole, McLymore rather affirms the vitality of the common law in the area of
self-defense, notwithstanding its declaration the General Assembly intended to
“abolish the common law right.”  McLymore, 380 N.C. at 190, 868 S.E.2d at
72.

3. Imperfect Self-defense.  Our Supreme Court took great care in McLymore to
articulate that the common law supplanted by statute was the right to perfect
self-defense.  McLymore, 380 N.C. at 191, 868 S.E.2d at 72.  Perhaps the most
significant question after McLymore is the status of imperfect self-defense.  At
common law, a defendant tried for murder may be convicted of manslaughter
when, though he killed with a reasonable belief deadly force was necessary to
prevent death or great bodily harm, yet the defendant was the aggressor
(without murderous intent) or used excessive force.  See State v. McAvoy, 331
N.C. 583, 596, 417 S.E.2d 489, 497 (1992).  If the “justification” prescribed by
our defensive force statutes pertains only to perfect self-defense, there is a
good argument that the law of imperfect self-defense (understood as an
excuse) remains intact via Footnote 2.  Alternatively, our defensive force
statutes might be interpreted – consistently with common law principles – to
retain the same factors that would otherwise partially excuse a homicide.  In
any event, the courts are not likely to dispense entirely with the common law of
imperfect self-defense.
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4. Causal Nexus.  After McLymore, a defendant may be denied the benefit of
self-defense under Section 14-51.4(1) when the State establishes that, but for
the defendant’s felony, the confrontation would not have occurred. 
McLymore, 380 N.C. at 197, 868 S.E.2d at 77.  This obstacle exists in addition
to that concept of fault that denies self-defense to a person who provoked the
use of force against himself.  See N.C.G.S. § 14-51.4(2).  If the provocation
prong largely codifies the common law, the felony disqualifier is something
new.  And while it is not as harsh as the Court of Appeals in Crump believed,
still it provides the prosecution with a powerful tool.  If, as McLymore said, the
felony disqualifier expands the common law concept of fault, it must include
circumstances beyond that which traditionally would have rendered a
defendant ineligible.  Scenarios can be imagined, but the precise parameters of
the disenfranchisement remain to be seen.
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We now have a number of appellate opinions interpreting the defensive force statutes enacted by the North Carolina
General Assembly in 2011. In State v. Kuhns, ___ N.C. App. ___ (July 3, 2018), we have our first opinion squarely
addressing the provisions of G.S. 14-51.2, which deals with defensive force in a home, workplace, or motor vehicle.
This post focuses on the home, where the conflict in Kuhns occurred, but some of the same principles apply to the
workplace and motor vehicles.

The Statutory Castle Doctrine in G.S. 14-51.2

Initially, I want to point out that I am intentionally using the phrase defensive force in the home instead of defense of
home or defense of habitation. Under the North Carolina common law, a person had the right to use deadly force to 
prevent an unlawful, forcible entry into the home if the occupant reasonably feared death or great bodily injury or
reasonably believed that the intruder intended to commit a felony. Under G.S. 14-51.1, enacted in 1994 and repealed
in 2011 (when the new defensive force statutes were passed), a person had the right to use deadly force to prevent or 
terminate an unlawful, forcible entry into the home in the same circumstances. Under both formulations, a person
relying on defense of habitation was claiming that he or she was defending against a wrongful entry.

New G.S. 14-51.2 continues to require an unlawful, forcible entry as a condition of the right to use deadly force. As
under repealed G.S. 14-51.1, the entry may be ongoing or may have already occurred. See G.S. 14-51.2(b)(1), (2).
But, the new statute does not require that the occupant act for the purpose of preventing or terminating the entry.
Rather, the impact of an unlawful, forcible entry is that the occupant is presumed to have feared death or great bodily
injury to himself or another person. G.S. 15-51.2(b)(1). It is also presumed that the intruder intended to commit an
unlawful act involving force or violence. G.S. 14-51.2(d). Unless the presumptions are rebutted or an exception applies,
the occupant is justified in using deadly force and is immune from criminal liability. See G.S. 14-51.3.

Thus, new G.S. 14-51.2 represents a modified castle doctrine. The essence of the statutory defense is not defending
the habitation, or castle, from being attacked or stormed. Rather, G.S. 14-51.2 presumes that the occupants have the
right to use defensive force, including deadly force, if their castle is attacked or stormed. (The extent to which common
law defenses involving defensive force continue to be available remains to be determined. See, e.g., G.S. 14-51.2(g)
(stating that statute is not intended to repeal or limit common law defenses).)

The Conflict in Kuhns

In Kuhns, the occupant of the home was Donald Kuhns, the defendant. Sadly, he shot and killed his neighbor and
friend, Johnny Dockery, after a series of conflicts with him that night. On the night of the shooting, both had been
drinking with other friends in the neighborhood. Dockery and his girlfriend got in an argument, and Kuhns told Dockery
to leave her alone. Dockery got angry and said that if he caught anyone with his girlfriend he’d kill them. After
Dockery’s girlfriend drove off, Dockery called 911 to report that she was driving while intoxicated.

When a deputy arrived, Dockery was standing in the middle of the road shouting in the direction of Kuhns’ home.
Kuhns told the deputy that Dockery needed to leave before something bad happened. The deputy told Dockery to go
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home and watched him to be sure he complied.

About an hour later, Kuhns called 911 and said that Dockery was standing in Kuhns’ yard threatening his life. When
law enforcement officers arrived a second time, Dockery was “yelling pretty loud.” Slip Op. at 3. The officers again
instructed Dockery to go home and followed him to make sure he complied.

According to Kuhns’ evidence, Dockery returned about 45 minutes later for the final, fatal confrontation. Kuhns was
inside his trailer trying to go to sleep when he heard Dockery yelling, “[C]ome on out here, you son of a bitch, I’m
going to kill you.” Slip Op. at 4. Kuhns retrieved his 32-caliber pistol and went outside onto his porch. Dockery was in
the yard of Kuhns’ home, beside the porch, “cussing and hollering” at Kuhns. Id. Kuhns told Dockery to go home. When
Dockery saw the gun, he said, “[Y]ou’re going to need more than that P shooter, motherf---er, I’ve been shot
before.” Id. Dockery was pacing back and forth and then came at Kuhns fast. Kuhns took a step back, fired one shot,
and killed Dockery.

At the defendant’s trial on the charge of first-degree murder, the judge instructed the jury on self-defense but refused
the defendant’s request for the pattern jury instruction on defense of habitation, N.C.P.I—Crim. 308.80 (Jun. 2012).
The judge stated that there was no evidence that Dockery was trying to break in. According to the judge, the
defendant’s evidence showed he was attempting to prevent injury to himself, not trying to prevent Dockery from
coming into the curtilage or Kuhns’ home. Therefore, the defendant was not entitled to a defense of habitation
instruction. The defendant was convicted of voluntary manslaughter and appealed.

The Meaning of Entry and Home

On appeal, the defendant argued that the trial judge erred in failing to give the requested instruction. The State
countered that the defendant was not entitled to the instruction because Dockery never came onto the defendant’s
porch and never tried to enter his trailer. For two interrelated reasons, the Court of Appeals rejected the State’s
argument and reversed the defendant’s conviction.

First, the Court recognized that G.S. 14-51.2 expressly applies when an intruder is in the process of unlawfully and
forcibly entering a person’s home or has already unlawfully and forcibly entered. The Court found that Dockery, by
repeatedly returning to Kuhns’ property and threatening Kuhns with bodily harm, had unlawfully and forcibly entered
his home. Second, the Court recognized that G.S. 14-51.2 expressly applies to the curtilage of the home. See G.S.
14-51.2(a)(1). The statute does not define curtilage, but the term generally means the area immediately surrounding a
dwelling. The Court found that Dockery was within the curtilage of Kuhns’ property and therefore within his home.

The Court did not specifically discuss the actions that made Dockery’s entry forcible, but the opinion indicates that the
Court was satisfied that this condition was met. It found that despite numerous requests to leave, Dockery continued to
return to Kuhns’ property while threatening Kuhns with bodily harm. Slip Op. at 11. The Court also did not distinguish
the parts of the property that constituted the curtilage, finding it undisputed that Dockery was within the curtilage of
Kuhns’ home. Id. Presumably, both the yard, which Dockery had entered, and the porch, which Dockery was in the
process of trying to enter, were within the curtilage.

The Court concluded that the defendant was prejudiced by the trial judge’s failure to give the pattern instruction on
defense of habitation. The Court recognized that the instruction, which recites the presumptions discussed above,
would have been more favorable to the defendant than an instruction on self-defense alone. Slip Op. at 12.

The specific wording of the pattern jury instruction on defense of habitation was not at issue. At trial the defendant
requested the pattern instruction on defense of habitation, and on appeal the State argued that the defendant was not
entitled to the instruction. In rejecting the State’s argument that defense of habitation applies only when the defendant
is acting to prevent an unlawful, forcible entry, the Court of Appeals noted that the language of the instruction correctly
states that an occupant may use deadly force to prevent or terminate entry. The Court did not consider whether it is
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proper to instruct the jury that the occupant must have acted with this purpose. As discussed at the beginning of this
post, the new statute requires that an unlawful, forcible entry be occurring or have occurred; it no longer seems to
require that the occupant have acted with the purpose of preventing or terminating the entry.

As you handle these cases, please keep in mind that G.S. 14-51.2 is a complex statute. Kuhns only scratches the
surface. While the new statute bears similarities to the common law and earlier statute on defense of habitation, it is
not identical and affords occupants of a home, workplace, and motor vehicle different and in a number of respects
greater rights.
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For several years now, it has been an open question in North Carolina whether a justification defense to possession of
firearm by felon is available. John Rubin blogged about the issue back in 2016, here. Our courts have assumed without
deciding that the defense might apply in several cases but have never squarely held the defense was available, finding
instead in each previous case that defendants didn’t meet the admittedly rigorous standards for the defense. This
month, the Court of Appeals unanimously decided the issue in favor of the defendant. In State v. Mercer, ___ N.C.
App. ___ (August 7, 2018), the court found prejudicial error in the trial judge’s refusal to instruct the jury on justification
in a firearm by felon case and granted a new trial. Read on for more details.

Defense of Justification. As John wrote, the leading case on the defense is U.S. v. Deleveaux, 205 F.3d 1292 (11th
Cir. 2000), which is referenced in the pattern jury instruction for possession of firearm by felon. N.C.P.I-Crim. 254A.11,
n.7. That footnote quotes State v. Edwards, 239 N.C. App. 391 (2015):

The test set out in Deleveaux requires a criminal defendant to produce evidence of the following to be entitled
to an instruction on justification as a defense to a charge of possession of firearm by felon: (1) that the
defendant was under unlawful and present, imminent and impending threat of death or serious bodily injury; (2)
that the defendant did not negligently or recklessly place himself in a situation where he would be forced to
engage in criminal conduct; (3) that the defendant had no reasonable legal alternative to violating the law; and
(4) that there was a direct causal relationship between the criminal action and the avoidance of the threatened
harm. Edwards at 393-94.

At least 11 federal circuit courts have recognized the defense, including the Fourth Circuit. See, e.g., U.S. v. Mooney,
497 F.3d 397 (4th Cir. 2007). North Carolina now joins them. So what was different about Mercer?

State’s Evidence. The facts of the case were, perhaps unsurprisingly, a little messy—beyond the numerous witnesses
and parties involved in the fracas, there are mysterious references to “Shoe” and “the candy man” in the opinion. The
State’s evidence tended to show that the defendant’s cousin, Wardell, got into an altercation with a Mr. Mingo
regarding a missing phone. Mingo lived in the neighborhood near the defendant’s home. The next day, Wardell (along
with another man, according to Mingo) engaged in a fight with Mingo while he was on his way to see “the candy man”.
Within a few minutes of the fight, Mingo contacted various family members about the incident. A group of around fifteen
family members (including Mingo) then walked to the defendant’s home where Wardell was visiting, with the intention
of fighting Wardell. The defendant and Wardell pulled into the driveway as the crowd was arriving, and the defendant
got out of the car with a gun in his waistband. The group insisted on fighting despite seeing the defendant’s gun, and
the defendant fired shots over the crowd’s head. Mingo ultimately acknowledged that at least two people in his group
also had guns and shot at the defendant. The altercation came to an end without anyone being injured. The Mingo
family members left and contacted the police, resulting in the defendant being charged with two counts of assault with
a deadly weapon with intent to kill and one count of possession of firearm by felon.

Defendant’s Evidence. The defendant’s mother testified about the earlier fight between Wardell and Mingo.
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According to her, that first fight was only between those two men and did not involve a third person. She added that
Mingo left that incident threatening to “get his brothers . . . and kill [Wardell].” Mercer slip op. at 6. She later heard a
disturbance outside of her home and came out to discover the crowd of Mingo family members “basically ambushing
her son.” Id. She saw that Mingo’s brother had a gun, and the defendant also had a gun. Mingo’s mother was
encouraging her son to shoot the defendant, and the defendant’s mother tried to get in between her son and the
armed person in the Mingo crowd. That person fired their gun towards the defendant, and Mingo’s mother also later
fired a gun at him.

The defendant took the stand and testified that, upon his arrival at home and seeing the crowd, he tried to explain that
he had no role in the earlier fight between Wardell and Mingo, but “the group kept approaching the defendant, stating
they were ‘done talking.’” Id. at 7. The defendant saw at least three guns among the Mingo group. Wardell pulled out a
gun, and the defendant heard people in the crowd “cocking their guns.” The defendant then told Wardell to give him
the gun because Wardell “didn’t know what he was doing [with the gun].” Id. The defendant acknowledged on the stand
that he knew he was a felon and therefore unable to lawfully possess a firearm, but explained he only did so out of a
fear of injury or death to himself or his family members: “So at that time, my mother being out there . . . I would rather
make sure we [are] alive versus my little cousin making sure, who was struggling with the gun.” Id. He repeatedly tried
to get the crowd to back away to no avail, and someone shot in the Mingo group shot at “Shoe” (apparently a person
in the defendant’s group). He further testified that shots were fired at him, but he couldn’t determine from whom. The
defendant claimed he only fired his gun once, after a Mingo group member fired at him as he fled across the street.
The gun malfunctioned after that shot, so he tossed the gun back to his cousin and ran home. The defendant turned
himself in to the police the next day.

Jury Instructions at Trial. The defendant requested an instruction in writing on the justification defense for the firearm
charge before the charge conference. The trial judge agreed to instruct the jury on self-defense as to the assaults, but
refused to give the justification instruction, over the defendant’s objection. During deliberations, the jury sent the judge
a note specifically asking about whether possession of a firearm by a felon could ever be justified. The trial judge
declined to answer the question directly and instead repeated the instructions on firearm by felon and reasonable
doubt. The jury acquitted the defendant of both assaults but convicted on firearm by felon. The defendant appealed,
arguing that his evidence, taken in the light most favorable to the defendant, supported his proposed justification
instruction.

Mercer Opinion. The opinion begins by acknowledging the Deleveaux opinion and the state of the law in North
Carolina regarding the defense. John’s post summarizes most of those earlier cases so I won’t rehash them here, but
suffice it to say the court distinguished the defendant’s situation in Mercer from the previous cases. The court agreed
that there was an imminent threat of death or serious bodily injury—the defendant only possessed the gun once he
heard other guns being cocked and saw “[Wardell] struggling with the gun.” Id. at 13. While not specifically discussed in
the opinion, the large crowd determined to fight at the defendant’s home likely also helped to establish an imminent
threat. The defendant didn’t recklessly or negligently place himself in the situation—the situation was unfolding as he
arrived in his driveway, only to meet a large crowd (with at least some in the crowd armed) ready to fight. The
defendant repeatedly tried to talk to the crowd and calm things down, and only grabbed the gun from his cousin when it
was clear that talk wasn’t working—thus, there was no reasonable alternative to his act of possessing the weapon. Put
another way, it was unforeseeable that the act of pulling up in the driveway of his own home would create a need to
engage in criminal activity, and the defendant didn’t have other realistic options at that point to defending himself with
the weapon. Finally, the causal relationship between the crime of possessing the weapon and the avoidance of the
threatened harm was met—the defendant only possessed the gun once the situation became extremely serious (i.e.,
guns being cocked) and gave the gun back to his cousin as soon as he got away from the situation. The harm avoided
was death or serious injury to himself and his family members by the Mingo crowd, and the defendant possessed the
weapon no longer (or sooner) than was necessary to deal with the situation.

The State focused on the defendant’s alleged reasonable alternatives. The defendant had a cell phone and could
have called 911, they argued, or he could have fled the scene sooner—he had alternatives to grabbing the gun. The
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court rejected this argument, citing to the defendant’s brief: “[O]nce guns were cocked, time for the State’s two
alternative courses of action—calling 911 or running away—had passed.” Id. at 14.

To be clear, the opinion doesn’t say that the possession of the firearm was justified in this case. Rather, it was a
question for the jury to resolve “after appropriate instruction.” Id. at 14. The fact they were not so instructed was error.
The court had no difficulty concluding that this error was prejudicial. For one, the defendant was acquitted of the
assault charges, presumably on the basis of self-defense. For another, the jury specifically asked the trial judge about
a justification defense. This, the court held, strongly suggested that there was a reasonable probability of a different
result at trial had the jury received the justification instruction. Id. at 15-16.

Impact of Mercer. Justification for firearm by felon is now here, at least with the right set of facts. Beyond that, Mercer
raises another interesting point: how should this defense work with self-defense or defense of others? In another recent
post, John talked about the felony disqualification in the self-defense statutes. See G.S. 14-51.4 (self-defense not
available to one committing a felony). In State v. Crump, ___ N.C. App. ___, 815 S.E.2d 415 (April 17, 2018), the Court
of Appeals took a strict interpretation, indicating that one engaged in contemporaneous felony conduct loses the right
to self-defense, regardless of any causal connection between the felony and defensive act—that is, one is disqualified
by any felony being committed at the time of the defensive act, whether or not the felony was related to the need to act
defensively, and without regard to whether the felony involved violent force or serious risk of death or physical harm. 
Mercer suggests, however, that the disqualification doesn’t apply where the defendant has a defense to the underlying
felony. The parties in Mercer agreed on the self-defense instructions, and the felony disqualification apparently wasn’t
argued. A lot potentially turns on that point though. Would a defendant previously convicted of a felony always lose the
right to self-defense if he picks up a gun? Or would an act excused by justification overcome the disqualification? The
latter view has greater appeal as matter of logic and fairness and seems in line with the holding in Mercer: if a jury finds
that a person previously convicted of a felony is justified in possessing a weapon, the possession would not constitute
a felony and therefore would not disqualify the person from acting in defending himself and his family. The scenario
isn’t just a thought experiment. In Crump, the court of appeals stated that the defendant stipulated to being a felon in
possession and held that he was disqualified from a self-defense instruction on that basis (although the jury in Crump
was still instructed on self-defense). [As an aside, a petition for discretionary review has been filed in the N.C. Supreme
Court in Crump]. When the facts are contested or support a justification defense to what otherwise may be a
disqualifying felony, the jury would seem to have to decide the issue.

Perhaps the trickier question is whether a defendant who doesn’t meet the strict standards for a justification instruction
always loses the right to defend him or herself or others in all cases. It isn’t difficult to imagine a situation where the
defendant might not meet the standard for justification (and thus is contemporaneously committing a felony), but the
use of defensive force was still necessary to protect life and the requirements of self-defense were otherwise met. Or
even more broadly, what about when a defendant contemporaneously commits a felony (any felony) completely
unrelated to the need for self-defense? Is there a due process limit on the disqualification in that scenario? And does
the disqualification apply to both statutory and common law self-defense? Mercer perhaps raises more questions than
it answers in this regard.

Moving on to procedure, when deciding the case, should the jury first have to determine whether or not the possession
of the weapon was justified before they are instructed on self-defense? Or, would the question of justification be part of
the larger self-defense instructions? If the former, a special verdict form might be useful. We’ll have to wait for
additional cases to see how justification works in other circumstances. If you have thoughts on Mercer, justification, or
self-defense (or the Charlotte candy man), post a comment and let me know.
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In State v. Harvey, ___ N.C. ___, ___ S.E.2d ___ (June 14, 2019), a five to one majority of the North Carolina
Supreme Court affirmed the unpublished decision of a divided panel of the Court of Appeals, ___ N.C. App. ___, 817
S.E.2d 500 (2018), holding that the trial judge properly refused to instruct the jury on perfect and imperfect self-defense
in a homicide case. In so ruling, the majority in the Supreme Court and Court of Appeals relied on the “belief” doctrine
created by our courts over the last 25 years. The opinions, four in all, show that our courts are continuing to wrestle
with the implications of that doctrine.

Facts of the Case. The majority and dissenting opinions in Harvey, in both the Supreme Court and Court of Appeals,
had differing views of the evidence. Here is a summary of the facts described by the majority of the Supreme Court,
with some of the differences noted.

Briefly, the decedent, Tobias Toler, went to a party at the mobile home of the defendant, Alphonzo Harvey. Toler was
drinking a high alcohol beer and began staggering around Harvey’s home, acting in a loud and rowdy manner, and
cussing. Harvey told Toler to leave about seven or eight times, but Toler refused to leave unless Harvey went outside
with him. Once the two were outside, Toler said he ought to whip Harvey’s “damn ass.” He threw a plastic bottle at
Harvey and missed; he also threw a small broken piece of brick at Harvey, cutting Harvey’s finger. (The dissent in the
Supreme Court observed that other testimony indicated that the bottle was glass and that the brick hit the side of the
mobile home with a loud thud. Slip op., dissent, at 3 n.1.)

While outside, Harvey again told Toler to leave, and Toler hit Harvey in the face. Harvey hit him back in the face. At
some point in the conflict, Toler produced a small pocketknife, telling Harvey he ought to kill his “damn ass,” and
Harvey went inside and retrieved a knife of his own. (The majority noted that witnesses testified that Harvey’s knife
resembled an iron pipe with a blade on the end, Slip op., majority, at 3 n.3, while the dissent cited Harvey’s testimony
that the knife was mounted on the end of a wooden rod. Slip op., dissent, at 4.).

The majority and dissenting opinions describe the fatal exchange differently. According to the majority, after returning
to the yard, Harvey approached Toler while swinging the knife, made a stabbing motion three times, and pierced
Toler’s chest, which resulted in Toler’s death. Slip op. at 3–4. The dissenting opinion relied on Harvey’s testimony
that Toler “came up on” him with his pocketknife in hand, which is when Harvey hit Toler with his knife. Slip op.,
dissent, at 4.

Counsel for Harvey gave notice of the intent to rely on self-defense before trial and requested self-defense instructions
at trial, including an instruction on voluntary manslaughter. The trial judge refused these instructions and instructed the
jury to consider only whether the defendant was guilty of first-degree murder, guilty of second-degree murder, or not
guilty. The jury convicted Harvey of second-degree murder, and the trial judge sentenced him to a term of 483 months
(about 40 years) to 592 months imprisonment. (The record indicates that Harvey was in prior record level VI, having
been convicted of 16 misdemeanors and one Class I felony during a span of 30 years. Settled Record on Appeal at
37–40.)

The Majority Opinion. The majority of the North Carolina Supreme Court began by recognizing two types of self-
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defense in North Carolina—perfect and imperfect self-defense. To obtain an instruction on either of the two, the
defendant must produce evidence that (1) he in fact formed a belief that it was necessary to kill his adversary to protect
himself from death or great bodily harm and (2) his belief was reasonable. Slip op., majority, at 6–7. Previous decisions
have used this phrasing to describe these requirements. See State v. Bush, 307 N.C. 152 (1982), quoting State v.
Norris, 303 N.C. 526 (1981). The majority found that the evidence “fails to manifest any circumstances existing at the
time defendant stabbed Toler which would have justified an instruction on either perfect or imperfect self-defense.” Slip
op., majority, at 8.

Under the majority’s view, the problem was essentially with the first requirement.

Despite his extensive testimony recounting the entire transaction of events from his own perspective, defendant
never represented that Toler’s actions in the moments preceding the killing had placed defendant in fear of
death or great bodily harm . . . . On the other hand, defendant’s own testimony undermines his argument that
any self-defense instruction was warranted. Slip op., majority, at 8–9.

The majority pointed to portions of Harvey’s testimony in which he referred to the stabbing as “the accident,” stated
that his purpose in getting the knife was because he was “scared” that Toler was going to hurt him, and represented
that what he sought to do with the knife was to make Toler leave. Id. at 9–10. The majority pointed to prior decisions
holding that the defendant was not entitled to self-defense instructions where he claimed the killing was accidental,
made self-serving statements that he was scared, or fired a gun to make the victim and others retreat. Id. at 9.
Because Harvey failed to present evidence that he believed it was necessary to fatally stab Toler in order to protect
himself from death or great bodily harm, he was not entitled to an instruction on perfect or imperfect self-defense.

The Dissenting Opinion. Justice Earls, in dissent, found that the trial judge and the majority “are making the judgment
that should be made by the jury . . . who heard the evidence and saw the witnesses testify at trial.” Slip. op., dissent, at
1.

Justice Earls found that the majority opinion imposed a “magic words” requirement, denying Harvey the right to have
the jury decide his self-defense claim because he failed to testify specifically that he was in fear for his life and believed
he needed to kill Toler to save himself from death or great bodily injury. She found that Harvey met this requirement
based on his “repeated testimony that he was scared of Toler, was afraid he would be hurt, and was being threatened
with a knife by Toler, who was drunk and just said he ought to kill him.” Id. at 6. She found the cases cited by the
majority inapplicable. They involved situations in which the defendant claimed that a gun went off by accident, testified
that he was firing warning shots to get the victim to retreat, or offered no evidence of the requirements of self-defense
other than his self-serving statements that he was scared. Justice Earls found that Harvey’s isolated use of these
words—such as his reference to the incident as “the accident”—did not negate other evidence showing that he
intentionally acted in self-defense. “To imply otherwise is to elevate form over substance.” Id. at 9.

Justice Earls also noted that the transcript of the testimony showed that defendant was not an articulate person. He
had completed the ninth or tenth grade and had sustained a severe head injury in a car accident in 2008, requiring
insertion of a metal plate in his head and affecting his memory and ability to talk and function. She observed:
“Inarticulate and less well coached defendants should be treated equally with those who can easily learn the ‘magic
words’ the majority would require for a self-defense instruction.” Id. at 8. Justice Earls concluded that the jury, not the
trial judge or majority, had the responsibility to weigh the persuasiveness of the evidence, resolve contradictions in the
testimony, and determine whether Harvey acted in self-defense, perfectly or imperfectly.

Open Issues. In my previous post on self-defense, I wrote about the importance of considering the impact of North
Carolina’s statutory law of self-defense. None of the opinions in Harvey mention the self-defense statutes other than to
note that counsel for Harvey conceded at trial that a jury instruction on the statutory castle doctrine in G.S. 14-51.2 was
not warranted in the circumstances of the case. Slip op., majority, at 4 n.4. The scope of the statutory protections is
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therefore left to future cases. The statute may apply, for example, when a person is lawfully on the curtilage of a
person’s home and then unlawfully and forcibly tries to enter the dwelling itself.

The wording of the statute on defense of person, G.S. 14-51.3, also may have a bearing on whether the belief doctrine,
developed by the courts under the common law and the focus of the Harvey opinions, applies under the statute. G.S.
14-51.3 states that when using force (that is, nondeadly force), the defendant must reasonably believe the “conduct” is
necessary to defend against unlawful force. When using deadly force, the person must reasonably believe “such
force” is necessary to prevent death or great bodily harm. This simpler phrasing may lead to a simpler view of the
testimony defendants must give to rely on self-defense and avoid complicated, uncertain, and divided views on the
adequacy of such testimony.
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Consider the following scenario: Driver Dan is traveling down
a dark county two-lane road in his sedan. Traffic is light but
slow due to the cold weather and mist. Another driver in a
truck appears behind Dan and starts tailgating him, getting
within a few feet of his bumper. After unsuccessfully trying to
pass Dan, the other driver begins tailgating Dan even more,
now staying within inches of his bumper. When the cars
ahead turn off and the road is clear,  slows to let the other
driver pass, but the other driver continues closely riding
Dan’s bumper for several miles, flashing high beams at times.
Eventually, the other driver pulls alongside Dan and begins
“pacing” him, staying beside Dan’s car instead of passing.
The other driver then begins to veer into Dan’s lane, forcing
Dan’s passenger-side tires off the road. As Dan feels the
steering wheel begin to shake, he fears losing control of his
car and decides to defend himself with his (lawfully
possessed) pistol. He aims through his open window at the
other driver’s front tire and shoots, striking it and halting the
other vehicle. The other driver stops without further incident,
and Dan leaves. Dan is eventually charged with shooting into
an occupied and operating vehicle, a class D felony and
general intent crime.

Pop quiz: taking the evidence in the light most
favorable to the defendant, is Dan entitled to a self-

defense instruction?

No, because Dan did not intend to kill the other driver
when he shot at the tire

No, because Dan could have stopped his car
Yes, but without the no-duty-to-retreat language in the

instruction
Yes, with the no-duty-to-retreat language, because Dan

intended to shoot the tire and was in a place he had a lawful
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right to be

  Vote  

View Results

Vote here, and then read on for the answer.

Trial. At least according to the defendant’s evidence, those
were essentially the facts in State v. Ayers, ___ N.C. App.
___ (Sept. 4, 2018); temp. stay allowed, ___ N.C. ___ (Sept.
12, 2018). The defendant was a 49 year-old retired Army
paratrooper. He was returning from the Veterans
Administration hospital in Durham in January 2015 when the
above events occurred. He testified at trial to his fear and his
intent to shoot the tire. He thought at the time: “I don’t have
to shoot the guy. I can just disable his vehicle.” Slip Op. at 5.
The trial judge instructed the jury on self-defense pursuant to
N.C.P.I-Crim. 308.45, but omitted the no-duty-to-retreat
language of the pattern instruction, consistent with choice C)
above. The jury convicted (although, notably, the judge
found extraordinary mitigation and suspended the sentence).
The defendant appealed, arguing that the jury should have
been instructed that he had no duty to retreat under G.S.
14-51.3.

Entitlement to Self-Defense Instruction. Before
addressing whether the defendant had a duty to retreat, the
court implicitly considered the State’s preliminary argument
on appeal (seen in its brief)—that the defendant wasn’t
entitled to a self-defense instruction at all since he didn’t
shoot with the intent to kill the other driver. Any error in the
trial judge’s omission of the no-duty-to-retreat language from
the instructions was therefore harmless. The Court of Appeals
rejected this view, clarifying the intent needed to justify a
self-defense instruction:

Although the Supreme Court has held that a self-
defense instruction is not available where the
defendant claims the victim’s death was an ‘accident’,
each of these cases involved facts where the
defendant testified he did not intend to strike the
blow. For example, a self-defense instruction is not
available where the defendant states he killed the
victim because his gun accidentally discharged. A
self-defense instruction is not available when a
defendant claims he was only firing a warning shot
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that was not intended to strike the victim. These lines
of cases are factually distinguishable from the present
case and are not controlling, because it is undisputed
Defendant intended to ‘strike the blow’ and shoot [the
other driver’s] tires, even if he did not intend to kill
[him]. Id. at 10 (internal citations omitted).

In other words, it was the intentional use of force against his
assailant that mattered, not whether the defendant meant for
the “blow” to specifically kill. The court said that self-defense,
at least in the context of this case, did not require lethal
intent, merely a “general intent to strike the blow.” Id. at 8.
John Rubin has been analyzing this issue for several years,
both in his book on self-defense and in recent blog posts. Be
sure to read his comments at the end of this post, where he
explains his views in greater detail.

Duty to Retreat. Turning to the question of whether the jury
was properly instructed, the State advanced the argument
that the defendant had no right to “stand his ground,” in part
because he wasn’t “standing” anywhere:

In the present case, defendant was not standing
anywhere. He was in motion on a highway. Nor, by
virtue of defendant being in motion, could he
necessarily retreat. Defendant is essentially
contending that he had a right to stay the course, or
to stay in motion driving upwards of thirty miles per
hour on a busy highway, rather than a duty to stop to
avoid the necessary use of force. Brief of State-
Appellee at 29, State v. Ayers, ___ N.C. App. ___
(Sept. 4, 2018).

Therefore, the argument went, there was no error in failing to
instruct the jury on no-duty-to-retreat.

The court rejected this argument and held that the defendant
had no duty to retreat on a public highway. G.S. 14-51.3(a)
states, in pertinent part: “A person is justified in the use of
deadly force and does not have a duty to retreat in any place
he or she has a lawful right to be if . . . (1) He or she
reasonably believes that such force is necessary to prevent
imminent death or great bodily harm to himself or herself or
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another.” The highway was a public place where the
defendant was lawfully present in his own vehicle and, under
the statute, he had no duty to stop to avoid the use of force.
“Defendant was under no legal obligation to stop, pull off the
road, veer from his lane of travel, or to engage his brakes
and risk endangering himself.” Id. at 13. Thus, the no-duty-
to-retreat language of the instruction should have been
given, and the failure to do so was prejudicial. “Without the
jury being instructed that Defendant had no duty to retreat
from a place where he lawfully had a right to be, the jury
could have determined, as the prosecutor argued in closing,
that Defendant was under a legal obligation to cower and
retreat.” Id. The court’s holding reinforces the breadth of the
statutory language that a person has the right to “stand” his
or her ground in any lawful place, even when driving and not
literally standing.

Takeaway. So, the answer to the poll is D): The defendant
was entitled to a self-defense instruction, including a no-
duty-to retreat provision. To be clear, the court doesn’t say
that the defensive force was justified by the defendant in
Ayers. The court recognized, however, that whether the
defendant’s use of force was reasonable is a question of fact
for the jury to determine upon proper instructions. For, as the
court observed in its concluding remarks: “Self-preservation
is the most basic and fundamental natural right any individual
possesses.” Id. at 14.

Category: Crimes and Elements, Uncategorized | Tags: duty to
retreat, intent to kill, self-defense, State v. Ayers

2 comments on “Self-defense, Intent to Kill and the Duty to

Retreat”

John Rubin
September 18, 2018 at 10:43 am

Ayers is an important development with respect to the
troublesome question of whether a defendant must intend
to kill to rely on self-defense, a requirement that made its
way into North Carolina case law in the 1990s and has
appeared in some non-homicide cases more recently. At
least on the facts of the case before it, the court in Ayers
recognized that a person who intentionally uses force,
including deadly force, against another person is entitled
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to rely on self-defense, whether or not he or she intended
to kill. The case leaves some issues open about other
offenses and circumstances, however.
• The court in Ayers stated that shooting into occupied
property is a general intent crime; therefore, it was
sufficient for the defendant to have the general intent to
“strike the blow” of intentionally firing at the other vehicle.
Does this mean that the defendant in Ayers could not have
relied on self-defense if charged with a specific intent
crime, such as assault with a deadly weapon with intent to
kill? Such a rule could continue to create confusion over
the intent required of the defendant. Thus, if the
defendant denied the intent to kill, he could not rely on
self-defense to assault with a deadly weapon with intent to
kill but arguably could rely on self-defense to the lesser
offense of assault with a deadly weapon. Apart from being
potentially confusing to the jury, it is not clear why the
charge chosen by the State, and the elements of the
charged offense, should determine whether a jury decides
whether a defendant’s intentional, defensive act is justified
in self-defense.
• The court in Ayers relied on a North Carolina Supreme
Court decision from the 1990s, State v. Richardson, 341
N.C. 585 (1995), in which the Supreme Court sought to
clarify the intent required of a defendant. In Richardson,
the Supreme Court held that a specific intent to kill is not
actually required for a defendant to rely on self-defense
against a murder charge. The court in Ayers observed
that, like the charge before it, the charge in Richardson
was a general intent crime—second-degree murder. Thus,
Ayers suggests that self-defense is available as a defense
to second-degree murder whether or not the defendant
intended to kill. It does not appear, however, that the
Supreme Court in Richardson intended to limit its holding
to second-degree murder (despite later decisions finding
an intent-to-kill requirement without discussing the impact
of Richardson). The Supreme Court stated generally that
although the pattern jury instructions on self-defense for
murder required that the defendant have reasonably
believed in the need to kill to defend against death or
great bodily harm, the instruction didn’t mean, and the
jury would not have interpreted the instruction as
requiring, that the defendant must have had the intent to
kill.
• The Ayers court continued to distinguish cases in which
the defendant does not specifically intend to injure another
person, as in cases in which the defendant fires a warning

Self-defense, Intent to Kill and the Duty to Retreat – North Carolina Cri... https://nccriminallaw.sog.unc.edu/self-defense-intent-to-kill-and-the-duty...

5 of 8 1/2/2019, 1:58 PM



shot defensively and hits the victim. In that instance, the
defendant does not intend to “strike the blow.” This
approach distinguishes the facts in Ayers from a decision
last year involving a charge of shooting into occupied
property, State v. Fitts, ___ N.C. App. ___, 803 S.E.2d
654 (2017). There, the court held that the defendant was
not entitled to rely on self-defense where he fired behind
him while running in the opposite direction and hit the
victim in a car. While the court in Fitts stated the
defendant must have intended to kill to rely on self-
defense, which the court found he did not have, the facts
seem to be in accord with the approach in Ayers. Thus,
when a person intentionally fires at a vehicle, he or she
intends to “strike the blow” and may rely on self-defense,
as in Ayers; when a person fires without regard to whether
he hits a vehicle, he may not rely on self-defense, as in
Fitts. The drawback to this approach is that it continues to
draw potentially difficult distinctions about the defendant’s
intent. Arguably, a clearer approach would be to allow self-
defense when the defendant engages in an intentional,
defensive act, whether the act is a shot at a person, a
warning shot, a struggle over a gun, or other intentional
act; and to disallow self-defense and permit the defendant
to rely on accident only when the defendant acts
inadvertently, as when the defendant is cleaning a gun,
pointing a gun at someone in jest, or engaging in other
non-defensive acts. New G.S. 14-51.3 provides support for
an approach not dependent on the exact intent of the
defendant, as it allows nondeadly force when a defendant
reasonably believes the conduct is necessary to defendant
against imminent, unlawful force and allows deadly force
when a defendant reasonably believes such force is
necessary to prevent imminent death or great bodily harm.

Reply
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Earlier this year, in State v. Gomola, ___ N.C. App. ___, 810 S.E.2d 797 (Feb. 6, 2018), the Court of Appeals
addressed a self-defense issue that has sometimes puzzled the North Carolina courts. The question in Gomola was
whether a person can rely on self-defense to a charge of involuntary manslaughter. The Court answered with a
decisive yes . . . if the basis for the involuntary manslaughter charge is an unlawful act such as an assault or affray.

The Conflict in Gomola. The events leading to the death of the decedent in Gomola were as follows. Some of the
evidence came from a video of the incident, some from the testimony of witnesses. The defendant and friends were at
a waterfront bar overlooking a marina in Morehead City. One of the defendant’s friends saw another customer throw a
beer bottle over the railing into the water and asked the customer not to do it again. When the defendant’s friend made
this request, the decedent shoved him. The defendant stepped in and shoved the decedent, who fell over the railing
into the water. The video showed that within six to eight seconds the people at the bar were trying to locate the
decedent in the water. He did not resurface and drowned. An autopsy showed that the decedent had a blood alcohol
content of .30 or more at the time of his death.

The evidence conflicted over whether the defendant did more than shove the decedent. Some testimony indicated that
he flipped the decedent over the railing, but other testimony indicated that his role was limited to an initial shove after
his friend was shoved by the decedent. The video did not capture the entire scene.

The defendant was charged with involuntary manslaughter. The trial judge instructed the jury that it could find the
defendant guilty if it found beyond a reasonable doubt that the defendant acted unlawfully and that his unlawful act
proximately caused the decedent’s death. The trial judge further instructed the jury that the “unlawful act” was the
crime of participating in an affray, a fight between two or more people in a public place. The trial judge denied the
defendant’s request to instruct the jury on defense of others, and the jury convicted the defendant of involuntary
manslaughter.

The Court’s Decision. The Court of Appeals held that the trial judge properly instructed the jury on involuntary
manslaughter because the jury could find that the defendant acted unlawfully in shoving the decedent and that the
shove proximately caused the decedent’s death. The trial judge erred, however, by refusing to instruct the jury on
defense of others as a defense to the crime of affray, the underlying act for involuntary manslaughter in the case.

The Court recognized that a person may legally use nondeadly force in defense of another person (as well as in
defense of one’s self) in response to unlawful force. The Court found that the use of nondeadly force in defense of
others is a valid defense under both the common law and statutory law, specifically, G.S. 14-51.3, which describes the
statutory standard for defense of person (self or others). The Court held that the defense is proper in a case in which
the defendant is charged with affray or assault as well as in a case in which the defendant is charged with involuntary
manslaughter based on those offenses and, presumably, other acts to which self-defense would normally apply. Taking
the evidence in the light most favorable to the defendant, as courts must do in deciding whether to instruct the jury on a
defense, the Court concluded that the jury could have found from the evidence that the defendant’s actions were
limited to protecting his friend, who had just been assaulted by the decedent. The defendant therefore was entitled to
an instruction on defense of others in connection with the trial judge’s instruction on affray. Had the jury received this
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additional instruction, it could have found that the defendant’s involvement in the affray was lawful and therefore that
the defendant was not guilty of involuntary manslaughter. The Court reversed the conviction and ordered a new trial.

Open Issues. The Court of Appeals distinguished an earlier decision, State v. Alston, 161 N.C. App. 367 (2003), which
held that “‘self-defense, as an intentional act, [cannot] serve as an excuse for the negligence or recklessness required
for a conviction of involuntary manslaughter’ under the culpable negligence prong.” Gomola, 810 S.E.2d at 802
(quoting Alston) (emphasis in original). The Gomola court found this holding inapplicable to the case before it because
the State’s theory was that the defendant intentionally committed an unlawful act by participating in an affray. “And
certainly self-defense/defense of others may serve as an excuse for intentionally participating in a fight.” Id.

The Court in Gomola did not rule out the possibility that self-defense or defense of others may be available as a
defense to involuntary manslaughter when the State relies on the culpable negligence prong. In the earlier 
Alston decision, the defendant challenged his conviction of involuntary manslaughter on the ground that the trial judge
erred in failing to instruct the jury on self-defense at all. In finding that the failure to instruct on self-defense did not
invalidate the involuntary manslaughter conviction, the court reasoned that a reasonable juror could have found from
the evidence that the defendant and decedent were struggling with each other, that the decedent introduced a gun
during the struggle, and that at some point during the struggle the defendant handled the gun and shot the decedent.
From this evidence, according to the court in Alston, the jury could have found that the defendant shot the decedent in
a culpably negligent or reckless manner without the intent to assault or kill him. If the jury so found, self-defense would
not be a defense because it requires an intentional act.

The distinction in Alston seems questionable or, at the least, difficult to apply. It isn’t clear from the decision what
actions the defendant took that were allegedly reckless or culpably negligent. In trying to wrest the gun from his
assailant, the defendant in Alston certainly was acting intentionally and defensively even if the fatal shot was
unintentional. It would probably come as a surprise to someone who found himself in that situation to learn that the law
of self-defense would not protect his actions.

Other decisions over the last several years have also imposed intent requirements that people might consider
counterintuitive. See John Rubin, A Warning Shot about Self-Defense, N.C. Crim. L. Blog (Sept. 7, 2016). For example,
in State v. Cook, ___ N.C. App. ___, 802 S.E.2d 575 (2017), the Court of Appeals held that the defendant was not
entitled to rely on self-defense against a felony assault charge when he feared that intruders were trying to break down
the door to his bedroom and he fired at the door in response. (The defendant’s evidence also showed that he jumped
out of the window into the snow, wearing only a tank top and underwear, and ran to a neighbor’s house to call the
police, not realizing that the police were the ones trying to get into his bedroom.) The Court of Appeals found that the
defendant’s testimony that he shot at the door, not at his attackers, showed that he did not fear death or great bodily
injury, a requirement for the use of deadly force in self-defense. According to the decision, a defendant is not entitled to
have the jury instructed on self-defense if he testifies that he was not trying to shoot his attacker.

Two of the three appellate judges in Cook expressed doubts about this approach. One dissented and one concurred,
with the concurring judge observing that the dissenting judge’s approach “more accurately represents what most
citizens would believe our law to be and what I believe self-defense law should be in our state.” 802 S.E.2d at 579
(emphasis in original). The concurring judge encouraged the Supreme Court “to reverse our ruling today and accept
the reasoning of the dissent.” Id. The North Carolina Supreme Court affirmed the decision per curiam without
elaboration. ___ N.C. ___, 809 S.E.2d 566 (2018).

A simpler approach would seem to be to consider whether the defendant intended to take the actions he took to defend
himself—whether they involved struggling over a gun, shooting at a door, or other defensive actions. See generally 2
Wayne R. LaFave, Substantive Criminal Law § 10.4(c) at 200 & nn. 32–33 (3d ed. 2018) (defendant must have a
reasonable belief “as to the need for force of the amount used”); Beard v. United States, 158 U.S. 550, 560 (1895)
(question for jury was whether defendant had reasonable grounds to believe and in good faith believed he could not
save his life or protect himself from great bodily harm “except by doing what he did”). This approach would still require
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a determination of whether the defendant acted reasonably in taking the actions he took and met the other
requirements of self-defense. But, the defense would not stand or fall on the basis of whether the defendant acted with
a more specific intent.

Earlier decisions in North Carolina provide some support for this approach. See John Rubin, The Law of Self-Defense
in North Carolina at 22 & n.4, 41–53 (UNC School of Government, 1996). North Carolina's self-defense statutes also
may have an impact. G.S. 14-51.3 states that a person is justified in using force other than deadly force when the
person reasonably believes that “the conduct” is necessary to defend one’s self or other person against another's use
of “unlawful force.” The quoted language may justify a person's use of nondeadly force against unlawful force, whether
deadly or nondeadly, if it was reasonable for the person to believe that his or her actions were necessary. 

By focusing on the defensive action taken by the defendant and not the result intended, decisions such as 
Gomola come closer to this approach. Intent requirements are currently a part of our self-defense law, however.
Although difficult to apply in real time, they must be carefully considered by defendants who are charged criminally and
who are evaluating the availability of self-defense in their case.
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Suppose John is facing a deadly assault and fears that he will be killed or suffer great
bodily harm. John has a firearm but, rather than shoot his assailant, he fires a warning
shot. The shot goes awry, strikes John’s assailant, and kills him. May John rely on self-
defense if charged with murder? The answer may be surprising.

John may not be able to rely on self-defense in this scenario. Under current North
Carolina case law, his defense may be accident. Here’s why.

Focusing on the intended result. Generally, a person may use deadly force—that is,
force likely to cause death or great bodily harm—if reasonably necessary to save himself
from death or great bodily harm. See, e.g., State v. Pearson, 288 N.C. 34 (1975). Thus,
in the above scenario, John would have the right to shoot and even kill his assailant if he
met the other requirements for self-defense (for example, John wasn’t the aggressor).

One might assume from this principle that if faced with a deadly assault, a person could
opt to use nondeadly force if the person thought that a lesser degree of force would be
sufficient to end the threat. North Carolina decisions define nondeadly force as force
neither intended nor likely to cause death or great bodily harm. See, e.g., State v.
Pearson, 288 N.C. at 39. North Carolina decisions have also found that a warning shot
may constitute nondeadly force. See State v. Whetstone, 212 N.C. App. 551, 558 n.4
(2011); State v. Polk, 29 N.C. App. 360 (1976). Thus, in the above scenario, one might
conclude that John could rely on self-defense if he used non-deadly force to defend
himself and unintentionally killed his assailant.

Since the mid-1990s, however, the North Carolina courts have tried to establish a firmer
boundary between intentional and unintentional killings for purposes of self-defense. In
various situations, they have held that a defendant who used nondeadly force and
unintentionally killed could not rely on self-defense despite his claim that he was
defending against a deadly assault. Thus, in addition to the warning shot scenario
above, the courts have held that the defendant was not entitled to rely on self-defense
based on evidence that he grabbed a gun from an assailant (or the assailant tried to
grab the defendant’s gun) and in the ensuing struggle the gun inadvertently went off
and killed the assailant. See, e.g., State v. Nicholson, 355 N.C. 1, 30–31 (2002)
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(warning shots); State v. Gray, 347 N.C. 143, 166–67 (1997) (gun struggle), overruled
on other grounds, State v. Long, 354 N.C. 534 (2001); State v. Hinnant, ___ N.C. App.
___, 768 S.E.2d 317, 319–20 (2014) (warning shots); State v. Gaston, 229 N.C. App.
407 (2013) (gun struggle).

To make a long story short, these decisions rest on the phrasing of the first requirement
for self-defense in murder cases. The requirement is often phrased as follows: The
defendant must have believed in the need to kill to avoid death or great bodily injury.
Focusing on the first part of this requirement, decisions have held that the defendant
must literally “believe in the need to kill,” shown by an intent to kill or at least an intent
to use deadly force. See also North Carolina Pattern Jury Instruction—Crim. 206.10 at p.
2 n.4 (June 2014). In other words, the evidence must show that the defendant
intentionally shot at his assailant in self-defense. Under this approach, a defendant who
uses nondeadly force, such as firing a warning shot or struggling over a gun without
intending to fire it, is not entitled to claim self-defense even if he believes his actions will
address the threat he is facing. Because he does not believe in the need to kill, his
defense, if any, is accident, not self-defense.

It’s possible that the courts did not intend to impose such a blanket requirement. The
courts may have rejected the defendant’s claim of self-defense in particular cases
because they doubted that the defendant believed he was facing death or great bodily
harm, which is also part of the “belief” requirement. Language from some cases
suggests that the defendant’s perception of the threat against him is the critical inquiry
for the “belief” requirement, not the method of force he used or the ultimate result. See
State v. Richardson, 341 N.C. 585, 590 (1995); see also John Rubin, The Law of Self-
Defense in North Carolina at 47–48 (UNC Sch. of Gov. 1996). The literal language of the
“belief” requirement and cases applying it may not support this narrower focus,
however. See also State v. Crawford, 344 N.C. 65, 77 (1996) (refusing to modify jury
instruction requiring that defendant have believed in need to kill).

The potential impact of accident as a defense instead of self-defense. What is
the impact of applying accident instead of self-defense principles to warning shot, gun
struggle, and other murder prosecutions in which the defendant acted defensively but
did not intend to kill or use deadly force? The case law on accident is relatively
undeveloped in these situations, making the rules less certain than in self-defense
cases. Based on the above decisions and the additional ones cited below, here are some
possibilities to consider.

1. Jury instructions. The courts have held that the defendant is not entitled to have the
jury instructed on self-defense in these cases. Still, some explanation to the jury about
self-defense principles may be necessary. For the defense of accident to apply, the
defendant must have engaged in lawful conduct and must not have acted with culpable
negligence. See, e.g., State v. Riddick, 340 N.C. 338 (1995). The firing of warning shots
or use of physical force to gain control of a gun could be considered unlawful or

https://www.sog.unc.edu/sites/www.sog.unc.edu/files/pji-master/criminal/206.10.pdf
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criminally negligent unless the defendant had the right to take those actions to defend
himself. Accordingly, a hybrid instruction of some kind, explaining how principles of self-
defense may make the defendant’s actions permissible, may be necessary.

2. Evidence. The courts have sometimes found that the defendant could not offer the
sort of evidence allowed in self-defense cases to explain why the defendant believed it
necessary to take defensive action—for example, evidence of previous instances in
which the victim acted violently, which made the defendant reasonably believe it
necessary to use force in self-defense. See State v. Strickland, 346 N.C. 443, 445–46
(1997) (finding such evidence inadmissible in support of defense that court
characterized as accident defense). Again, however, for the jury to determine whether
the defendant acted lawfully and without culpable negligence—requirements for an
accident defense—such evidence would seem to be relevant.

3. Lesser offenses. The courts have held that a defendant who did not act with the intent
to kill or at least use deadly force is not entitled to a jury instruction on imperfect self-
defense, which reduces murder to voluntary manslaughter. A defendant may still be
entitled to an instruction on involuntary manslaughter. A person may be found guilty of
involuntary manslaughter if he killed another person by either (1) an unlawful act that
does not amount to a felony and is not ordinarily dangerous to human life or (2) a
culpably negligent act or omission. See State v. Wilkerson, 295 N.C. 559, 579 (1978).
The cases do not provide clear direction on how to apply these elements to the kinds of
cases discussed in this post, however. For example, State v. Hinnant, 768 S.E.2d at
320–21, presented a seeming Catch-22 to a defendant who claimed that he fired two
warning shots and inadvertently hit the victim. The court held that he was not entitled to
a voluntary manslaughter instruction based on imperfect self-defense because he did not
intend to shoot anyone, but he was not entitled to an involuntary manslaughter
instruction because he intentionally discharged a firearm under circumstances naturally
dangerous to human life.

4. Whether the defendant testifies. The cases recognize that for a defendant to rely on
self-defense, he need not testify. Other evidence may show that he met the
requirements of self-defense, including the requirement in a murder case that he
believed in the need to kill to avoid death or great bodily harm. See State v. Broussard,
___ N.C. App. ___, 768 S.E.2d 367, 370 (2015). As a practical matter, however, a
defendant who relies on self-defense will often take the stand to explain what happened.
The defendant’s testimony about his intent when he fired or took other actions will likely
be critical to whether the case is governed by self-defense principles or the evolving
rules on accident.
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Last month, the Court of Appeals decided State v. Austin, ___ N.C. App. ___, 2021-
NCCOA-494 (Sept. 21, 2021), and a summary of the opinion is available here. Austin
addressed several noteworthy self-defense issues, including the sufficiency of the state’s
evidence to rebut the presumption of reasonable fear under the “castle doctrine”
statutes added in 2011 and whether the trial court’s jury instructions on that issue were
proper.

But first, the court had to decide whether the statutory language conferring “immunity
from liability” meant that the defendant was entitled to have this issue resolved by the
judge at a pretrial hearing. That’s a question I’ve been asked fairly often over the past
few years, and my sense is that prior to Austin there were divergent practices on this
point around the state.

This post takes a closer look at that portion of the court’s opinion, and explores what we
now know and what we still don’t.

Background Issues and Austin

My colleague John Rubin previously wrote an excellent blog post summarizing this issue,
which you can revisit here. As his post explains in more detail, G.S. 14-51.2(e) and G.S.
14-51.3(b) provide that a person who uses force as permitted under the statutes in
defense of self or others, or in defense of the home, workplace, or vehicle, is “justified in
using such force and is immune from civil or criminal liability for the use of such force.”
In most other states with similar statutes, their courts have consistently interpreted
these statutes to mean that the defendant has a right to a pretrial hearing and a judicial
determination of the immunity issue. However, unlike in North Carolina, most of those
other states provide immunity from prosecution, rather than immunity from liability.
John’s post presciently noted back in 2016 that it was unclear whether that difference in
phrasing might be legally significant, and therefore our state’s “self-defense immunity
provision raises several questions, which await further answers.”

Austin has now answered the pretrial hearing question in the negative, holding that the
trial court did not err by declining to conduct such a hearing on the defendant’s claim of
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statutory immunity under G.S. 14-51.2(e). The court noted that “traditional immunity”
means that a defendant is not merely protected from having a judgment entered against
him, but rather that he has “a right not to be forced into court” to defend himself in a
trial at all. The court cited several examples of other criminal statutes that confer or
address this type of immunity (G.S. 14-205.1, 15A-954(a)(9), 15A-1051, 75-11, 90-
96.2, and 90-113.27), and pointed out that those statutes are all couched in terms of
immunity from prosecution. By contrast, the castle doctrine statutes only provide
immunity from liability, which means that the “immunity is from a conviction and
judgment, not the prosecution itself.” This conclusion was reinforced by the fact that,
unlike traditional immunity provisions, the immunity conferred under the castle doctrine
statutes typically involves “deeply fact-intensive questions” that must be resolved by the
jury. Therefore, the court held, “where, as here, the trial court determined that there
were fact questions concerning the applicability of the castle doctrine defense, the trial
court properly permitted the case to proceed to trial so that a jury can resolve those
disputed facts.”

So far, I haven’t offered very much that you didn’t already know from reading the case
itself or the earlier blog posts. Let’s dig a little deeper.

Is North Carolina alone in taking this view?

Not quite. As noted above, there is a broad consensus among other castle doctrine
states that a pretrial hearing before the judge is required, but those states generally
confer immunity from prosecution rather than liability. To date, I am aware of one other
state (Iowa) with immunity statutes more closely analogous to North Carolina’s and
whose courts have adopted an interpretation similar to Austin. In fact, the Iowa
Supreme Court referenced North Carolina’s statutes in reaching its conclusion that a
pretrial hearing was not required:

This case is our attempt to resolve another open question under the 2017 “stand
your ground” legislation. […] On appeal, the defendant argues that Iowa Code
section 704.13 entitled him to a pretrial evidentiary hearing where he could have
presented his justification defense and been vindicated without need for a trial.
See Iowa Code § 704.13. We conclude, however, that the 2017 legislation does
not require pretrial hearings. Significantly, section 704.13 provides an immunity
from “liability,” id., not an immunity from “prosecution” as in some other states
with stand-your-ground laws. […] Other state laws, similar to Iowa’s, do not
afford immunity from criminal prosecution. In North Carolina, the statute uses
the phrase “immune from civil or criminal liability.” N.C. Gen. Stat. Ann. § 14-
51.3(b)[….] In any event, Iowa did not opt for the “prosecution” language that
has generally been interpreted as affording a right to a pretrial hearing.
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State v. Wilson, 941 N.W.2d 579 (Iowa 2020). In other words, it’s undoubtedly a
minority view, but perhaps less strikingly so once the different wording of the statutes is
taken into account.

Is this really the first case we’ve ever had on this issue?

For the most part, yes. These statutes have been around for ten years, but until last
month there was no clear North Carolina appellate guidance on this point. During several
case updates last year, I incorrectly predicted that we might get an answer to this
question in State v. Fernandez, __ N.C. App. __, 852 S.E.2d 447 (2020), a case that
raised many of the same arguments. But Fernandez was issued as an unpublished
decision, and the court held that it did not need to resolve the matter because even if
the defendant was entitled to a pretrial hearing, he waived it:

The State contends North Carolina General Statutes §§ 15A-51.2-.3 do not
“mandate a pretrial determination” of immunity. The State is correct that “[b]oth
statutes are silent about the procedure for raising immunity.” See N.C. Gen.
Stat. §§ 15A-51.2-.3. But since Defendant waived any potential right to a
pretrial determination of immunity, we need not address the proper procedure
for determining immunity prior to trial.

Id. In another interesting twist, Austin actually began its appellate journey back in 2017,
more than two years before the defendant in Fernandez was convicted. The defendant in
Austin sought interlocutory review of the trial court’s order denying her request for a
pretrial immunity hearing and motion to dismiss. After the Court of Appeals denied the
defendant’s petitions for writ of mandamus and writ of certiorari, the state Supreme
Court initially allowed a petition for writ of certiorari in December of 2017 to review the
appellate court’s denial (370 N.C. 378), but then reversed course in a per curiam
decision in September of 2018 and concluded that cert had been improvidently allowed
(371 N.C. 465). The Court of Appeals opinion being discussed here arose out of the
defendant’s subsequent conviction at trial in May of 2019.

If you’re a fan of appellate procedural labyrinths or interpreting tea leaves, those details
may be intriguing. For everyone else, the short answer is yes — this is basically our first
direct guidance on the issue.

So is the issue finally settled now?

Not just yet, for a few reasons. First, under Rule 32 of the Rules of Appellate Procedure,
the court’s mandate normally issues 20 days after the opinion is published, unless the
court orders otherwise. The defendant in Austin filed a motion last week requesting a
rehearing en banc and asking that the court stay the issuance of its mandate until the

https://www.ncappellatecourts.org/show-file.php?document_id=292388
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motion is resolved. In addition to challenging the court’s rulings on the issue of rebutting
the statutory presumption of reasonableness, the defendant’s motion argues that the
pretrial hearing issue is one of “exceptional importance” that warrants en banc review.
And, of course, depending on how the Court of Appeals rules on that motion, the
defendant might once again choose to seek discretionary review at the state Supreme
Court. I’m not expressing an opinion about the merits of those arguments or speculating
about how either court might respond, but simply pointing out that as of the time of this
writing (and potentially as of the time that many of us are participating in case updates
later this month), there is still a possibility that the final outcome will be different.

Even if the current Austin opinion stands unaltered, there are some lingering issues that
may arise in future cases. For example, the court said that it was appropriate to have
the statutory immunity issue decided by the jury “where, as here, the trial court
determined that there were fact questions concerning the applicability of the castle
doctrine defense.” One could imagine a situation, however rare, where the relevant facts
are not in dispute and the applicability of statutory self-defense immunity turns solely on
a legal determination, such as whether a particular location qualifies as being within the
curtilage of the home. That wasn’t the issue before the court in Austin, but the limiting
introductory phrase used in the opinion may indicate that a separate hearing before the
judge would be the appropriate procedure in such cases.

Furthermore, if it’s correct that there are still some types of criminal cases in which
statutory self-defense immunity should be decided by the judge at a hearing rather than
by the jury at a trial, when should that hearing be held? G.S. 15A-952(f) states that
“when a motion is made before trial, the court in its discretion may hear the motion
before trial, on the date set for arraignment, on the date set for trial before a jury is
impaneled, or during trial.” A key holding in Austin was the court’s conclusion that the
castle doctrine statutes only provide a defendant with immunity from conviction and
judgment, not immunity from undergoing a trial at all. So it seems that it would still be
within the trial judge’s discretion to conduct the hearing at some later point “during
trial,” such as after all the evidence has been presented, but it may be just as much
within the judge’s discretion to conduct that hearing “before trial” if she chooses.

Will the Austin opinion stand as currently issued? Are there still some criminal cases in
which a separate hearing before the judge would be appropriate? If so, what exactly is
the test for distinguishing between the two types? When should the hearing be held?
Additionally, to circle back to John Rubin’s earlier post, if the trial court does conduct
such a hearing, what are the procedural rules and the parties’ respective burdens of
proof? I’m afraid those are all questions which continue to “await further answers,” but
with this latest case we finally seem to be getting a little closer to finding out.
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Evidence about the “Victim” in Self-Defense Cases
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In self-defense cases, the defendant typically claims that the “victim” was actually the assailant and that the defendant
needed to use force to defend himself, family, home, or other interests. Because of this role reversal, the rules of
evidence allow the defendant to offer evidence to show that the victim was the assailant or at least that the defendant
reasonably believed that the victim intended to do harm. In State v. Bass, ___ N.C. ___, 819 S.E.2d 322 (2018), the
North Carolina Supreme Court clarified one form of evidence that a defendant may not offer about the victim in a self-
defense case. This post reviews the evidence found impermissible in Bass as well as several types of evidence that
remain permissible.

Background

To make a long story short, the defendant, Bass, shot Fogg while the two were in the breezeway of Bass’s apartment
complex. He relied on self-defense against the charges of attempted murder and assault with a deadly weapon with
intent to kill inflicting serious injury. The jury convicted him of assault with a deadly weapon inflicting serious injury.

One issue concerned the jury instructions given by the trial judge. Although the judge instructed the jury on self-
defense, he denied Bass’s request for an instruction that he did not have a duty to retreat in a place where he had a
“lawful right to be,” as provided in G.S. 14-51.3 on defense of person. The judge reasoned that Bass was not entitled
to the instruction because the breezeway was not within the curtilage of Bass’s home. The Court of Appeals reversed
and granted a new trial, essentially finding that the statutory language means what it says—a person does not have a
duty to retreat in a place where he has a lawful right to be, including a public place. I wrote a previous post about this
aspect of the Court of Appeals’ decision. The Supreme Court affirmed, holding that when a defendant is entitled to a
self-defense instruction, he “is entitled to a complete self-defense instruction, which includes the relevant stand-your-
ground provision.” Slip Op. at 10, 819 S.E.2d at 326 (emphasis in original).

A second issue concerned the admissibility of testimony about previous violent acts by Fogg.

Williford, Fogg’s ex-girlfriend, would have testified that Fogg had, without provocation and in front of Williford’s
three-year-old daughter, pulled a gun on Williford and choked her until she passed out. She also would have
testified that Fogg beat her so badly that her eyes were swollen shut and she was left with a bruise reflecting an
imprint of Fogg’s shoe on her back. Michael Bauman would have testified that, on one occasion, he witnessed
Fogg punch his own dog in the face because it approached another individual for attention. On another
occasion, Bauman encountered Fogg at a restaurant, where Fogg initiated a fight with Bauman and also
“grabbed” and “threw” Bauman’s mother-in-law when she attempted to defuse the situation. Terry Harris
would have testified that Fogg, a complete stranger to him, initiated a verbal altercation with him in a
convenience store. Two or three weeks later, Fogg pulled over when he saw Harris walking on the side of the
road and hit him until Harris was knocked unconscious. According to Harris, Fogg “[s]plit the side of [his] face”
such that he required stitches. Slip Op. at 14–15, 819 S.E.2d at 328.

The trial judge excluded this testimony. The Court of Appeals held that the evidence was admissible in support of
Bass’s defense that Fogg was the aggressor on the night Bass shot him. The Court of Appeals also held the trial judge
erred in denying the defendant’s motion to continue after the prosecutor learned the night before trial of five additional
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instances of assaultive behavior by Fogg, which the prosecutor disclosed to defense counsel. The Supreme Court
reversed, holding that the testimony offered by the defendant was inadmissible character evidence and that evidence
of the additional acts would have been inadmissible for the same reason.

Evidence about the Victim

Character to show conduct. The rules on character evidence, the subject of the Supreme Court’s opinion, have
several precise steps. Please bear with me.

Generally, evidence of a person’s character is not admissible to prove he “acted in conformity therewith on a particular
occasion.” N.C. R. Ev. 404(a). In other words, a party may not offer evidence of a person’s past character to show that
he committed the current deed. An exception to this general rule allows a defendant in a criminal case to offer evidence
of “a pertinent trait of character of the victim.” N.C. R. Ev. 404(a)(2). The Supreme Court in Bass recognized that
evidence of a victim’s violent character is pertinent and thus admissible in determining whether the victim was the
aggressor in a case in which the defendant claims self-defense. Slip Op. at 13, 819 S.E.2d at 327.

The inquiry does not end there. North Carolina Rule of Evidence 405 specifies the forms of evidence that are
permissible to show character, including violent character. Rule 405(a) allows reputation and opinion testimony in “all
cases in which evidence of character or a trait of character of a person is admissible.” Thus, a witness who knows the
victim can give an opinion that the victim is a violent person. However, Rule 405(b) only allows evidence of specific
instances of conduct to show character when “character or a trait of character of a person is an essential element of a
charge, claim, or defense.” Thus, a witness can testify that the victim engaged in specific acts of violence only if the
victim’s character for violence is an essential element.

Here, the Court of Appeals and Supreme Court disagreed. The Court of Appeals held that whether the defendant or
victim was the aggressor is an essential inquiry, or element, of self-defense. Rule 405(b) therefore allowed Bass to
present evidence of specific acts of violence by Fogg to show that he had a violent character and therefore was the
aggressor. The Supreme Court agreed that whether the defendant or victim was the aggressor is a central inquiry.
However, to the Supreme Court, the determinative question under Rule 405(b) is whether the victim’s violent or
aggressive character is an essential element, which is a different question than whether the victim was the aggressor in
the current incident. The Supreme Court answered no. Accordingly, Fogg’s past acts were not admissible under Rule
405(b) to show that he was the aggressor. Contrary language in another recent Court of Appeals decision, State v.
Greenfield, ___ N.C. App. ___, Slip Op. at 6–8 (Dec. 4, 2018), probably does not survive the ruling in Bass.

But wait, there’s more. Bass does not address or rule out other theories of admissibility of prior violent acts by the
victim. These are discussed at greater length in Chapter 7 of my book The Law of Self-Defense in North Carolina
(1996), which obviously has aged but still reflects the applicable evidence principles and includes cites to pertinent
court decisions.

Known acts to show reasonable fear. If the defendant knows of prior violent acts by the victim, longstanding law in
North Carolina recognizes that the defendant may offer evidence about the acts to show why he feared the victim and
why his fear was reasonable. See, e.g., State v. Johnson, 270 N.C. 215, 218–20 (1970). The evidence is not subject to
the limitations on character evidence because its relevance is to show the defendant’s state of mind and the
reasonableness of his apprehension of the victim. The Bass decision, which dealt with prior acts by the victim that were
not known by the defendant, does not affect this theory of admissibility. Another recent decision, in which the Court of
Appeals relied on this type of evidence to show that the defendant reasonably believed it was necessary to use deadly
force, should remain good law. See State v. Irabor, ___ N.C. App. ___, Slip Op. at 7–9 (Nov. 20, 2018).

Threats by the victim. Evidence of threats by the victim against the defendant are admissible under North Carolina
law for various reasons. Whether known or unknown by the defendant, such threats show the victim’s intent. The
cases treat threatening statements by the victim against the defendant like threats by the defendant against the victim:
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they are statements of intent tending to show how the person making the threat later acted. Thus, in a self-defense
case, threats by the victim against the defendant are relevant to show that the victim was the aggressor. See, e.g.,
State v. Ransome, 342 N.C. 847 (1996). If the defendant knows of the threats, they are relevant and admissible for the
additional reason that they show the defendant’s reasonable apprehension of the victim. See, e.g., State v. Macon, 346
N.C. 109, 114–15 (1997). Again, this evidence is not subject to the limitations on character evidence.

Impeachment. When the rules on character evidence apply, other exceptions allow the defendant to offer evidence of
specific acts by the victim. If a witness testifies about the victim’s peaceful character or otherwise opens the door,
North Carolina Rule of Evidence 405(a) allows cross-examination into “relevant specific instances of conduct.” For
example, if a witness testifies about the victim’s peaceful character (permitted under Evidence Rule 404(a)(2) in some
instances), the defendant may impeach the witness through cross-examination about prior violent acts of the victim. 
See generally State v. Gappins, 320 N.C. 64, 68–70 (1987) (applying this rule to allow State’s cross-examination of
defendant’s character witnesses).

Rule 404(b). North Carolina Rule of Evidence 404(b) creates another exception to the limits on character evidence. It
allows evidence of specific crimes, wrongs, or acts “for other purposes,” such as motive, intent, preparation, plan, and
absence of mistake. The North Carolina courts have held that Rule 404(b) is a rule of inclusion. See State v. Coffey,
326 N.C. 268, 278–79 (1990). Prior acts, including acts of the victim, are admissible if they are relevant for some
purpose other than to show that the person has the propensity, or character, to commit the current act under
consideration. See, e.g., State v. Smith, 337 N.C. 658, 664–67 (1994) (holding that prior acts of victim were not
admissible under Rule 404(b) in this case). Whether Fogg’s prior acts might have been admissible under Rule 404(b)
for a non-character purpose was not considered in Bass.

Potential impact of defensive-force statutes. Another question concerns the impact of the defensive-force statutes
enacted by the General Assembly in 2011, which recent cases have recognized depart from prior law in some
important respects. Provisions potentially relevant to this discussion include G.S. 14-51.2(d), which establishes a
presumption that a person who unlawfully and forcibly enters a person's home, motor vehicle, or workplace is
presumed to be doing so with the intent to commit an unlawful act involving force or violence. Suppose the State tries
to rebut this presumption by offering evidence that the person did not enter with this intent. Would such evidence open
the door to further rebuttal by the defendant through evidence of prior acts by the victim?

On their face, this provision and others in the defensive-force statutes do not address evidence law. I wonder, however,
whether the expanded rights enacted by the General Assembly could be read as affecting, or at least simplifying, the
overall approach to evidence issues in self-defense cases. Although many avenues remain after Bass for the
defendant to introduce evidence about the victim’s prior conduct, the road map is complicated and has some
unexpected potholes.
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The common law right to use defensive force in North Carolina rests on three fundamental principles: necessity,
proportionality, and fault. Ordinarily, when a person uses defensive force, the force must be reasonably necessary to
prevent harm; the force must be proportional to the threatened harm; and the person using defensive force must not be
at fault in the conflict. See John Rubin, The Law of Self-Defense § 2.1(b), at 14–15 (UNC School of Government,
1996). North Carolina’s new statutes on defensive force continue to rely on these principles. As under the common
law, the statutes do not always refer to these principles in describing the circumstances in which a person may use
defensive force. But, as this post is intended to show, the basic principles of necessity, proportionality, and fault remain
central to the statutory rights.

Necessity. Under the common law, defensive force is permissible only when necessary, or more accurately when it
reasonably appears to be necessary, to prevent harm. The common law expresses this principle in the requirement
that the defendant must have a reasonable belief in the need to use defensive force.

The principle of reasonable necessity can be seen in the statutes on defensive force. A lawful occupant of a home,
workplace, or motor vehicle has the right to use deadly force against a person who is unlawfully, forcibly entering those
areas or had done so. This right arises because the statutes create a presumption of “reasonable” fear of imminent
death or great bodily injury in those circumstances. G.S. 14-51.2(b) (stating presumption and also applying it to
unlawful removal of person from those areas); G.S. 14-51.3(a)(2) (stating right to use deadly force in circumstances
permitted by G.S. 14-51.2(b)); see also State v. Coley, ___ N.C. App. ___, 822 S.E.2d 762 (2018) (recognizing
presumption of reasonable fear), review granted, ___ N.C. ___, 824 S.E.2d 428 (2019).

The presumption is new, but the principle of reasonable necessity underlies it. The presumption essentially views an
unlawful, forcible entry as creating a reasonable necessity for the use of defensive force, including deadly force. The
presumption is rebuttable as provided in the statute, a topic for another post.

The statute on defense of person also expresses the principle of reasonable necessity through a reasonable belief
requirement. It states that a person is justified in using nondeadly force when the person “reasonably believes that the
conduct is necessary” to defend against the imminent use of unlawful force. Likewise, the statute recognizes a
person’s right to use deadly force when the person “reasonably believes that such force is necessary” to prevent
imminent death or great bodily harm. G.S. 14-51.3(a), (a)(1); see also State v. Parks, ___ N.C. App. ___, 824 S.E.2d
881 (2019) (holding that trial judge erred in failing to instruct on self-defense where evidence was sufficient to support
defendant’s assertion of reasonable apprehension of death or great bodily harm).

Proportionality. The common law distinguishes between situations in which a person may use deadly force against a
threat of harm—that is, force likely to cause death or great bodily harm—and nondeadly force. This distinction
implements the principle of proportionality, recognizing that deadly force is not permissible to prevent relatively minor
harms such as a nondeadly assault or the loss of property.

The statutes retain this distinction by allowing deadly force against some threats of harm and not others. Under G.S.
14-51.2, an unlawful, forcible entry into the home, workplace, or motor vehicle is considered so threatening that deadly
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force is presumptively permissible. Under G.S. 14-51.3, deadly force is permissible to prevent imminent death or great
bodily harm but not to prevent mere “unlawful force.” See also State v. Pender, ___ N.C. App. ___ (June 18, 2019)
(recognizing distinction).

Both statutes contain a “stand-your-ground” provision, which allows a person to use deadly force without retreating.
The right of a person to stand his or her ground, however, does not give the person the right to use deadly force when
only nondeadly force is permissible. For example, if A slaps B, the stand-your-ground provision does not give B the
right to use deadly force in response. B may only use nondeadly force if reasonably necessary to defend himself—his
response must be proportional to the harm he faces.

Fault. The common law ordinarily takes away the right to use defensive force when the person is the aggressor in the
encounter. There are different kinds of aggressors and different circumstances in which an aggressor may regain the
right to use defensive force. Generally, the aggressor doctrine reflects the principle that a person is not justified in using
defensive force if he or she was at fault, as that term is used in the law, in bringing about the conflict.

The statutes include an aggressor provision, which recognizes that the statutory rights to use defensive force are
ordinarily unavailable to a person who provokes the use of force against himself or herself. G.S. 14-51.4(2); see also
State v. Holloman, 369 N.C. 615 (2017) (holding that statutory provision allowing initial aggressor to regain right to use
defensive force without withdrawing does not apply to aggressor with murderous intent).

The statutes contain an additional fault disqualification. The statutory rights of defensive force are unavailable to a
person who was attempting to commit, committing, or escaping after the commission of a felony. G.S. 14-51.4(1). Two
cases pending in the North Carolina Supreme Court raise the question of how far this disqualification goes. See State
v. Coley, ___ N.C.___, 824 S.E.2d 428 (2019); State v. Crump, ___ N.C. ___, 820 S.E.2d 811 (2018); see also Wayne
R. LaFave, Substantive Criminal Law § 10.4(c), at 211 & n.74 (3d ed. 2018) (noting that some state statutes declare
that people involved in certain criminal activities do not have a right of self-defense).

In future posts, I will delve further into the specific conditions and circumstances in which a person has the statutory
right to use defensive force.
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Several years ago (some might say that’s an understatement) I wrote The Law of Self-Defense in North Carolina, in
which I looked at over 200 years’ worth of North Carolina court opinions on self-defense and related defenses, such as
defense of others and defense of habitation. The book’s approach reflected that North Carolina was a common law
state when it came to self-defense. The right to act in self-defense depended primarily on the authority of court
decisions. The General Assembly’s adoption in 2011 of three defensive force statutes—G.S. 14-51.2, G.S. 14-51.3, and
G.S. 14-51.4—changed that. An understanding of the law of self-defense in North Carolina now must begin with the
statutory law of self-defense.

I must admit that I did not fully appreciate the significance of the statutes when they first appeared. I saw them as
revising, supplementing, and clarifying the common law. Now that we have almost twenty reported appellate decisions
that have grappled with the statutes (as well as some unpublished decisions), I can see I had it wrong. The statutes
create independent defenses, with their own requirements. The enormous body of common law remains significant,
both as a means for interpreting and applying the statutes and as a source of additional rights. It is important to
recognize, however, that the statutes do not necessarily align with the common law.

The statutory defenses affect both the right to use defensive force outside the courtroom in the real world and the
procedures used in the formal world of the courtroom for judging acts of defensive force. The statutes affect such
important procedural issues as whether evidence is relevant and admissible, the circumstances in which the jury
should be instructed about defensive force, and the wording of those instructions.

Below are some initial takeaways from the cases, which illustrate the importance of closely examining the statutory
provisions in every case involving defensive force. In future posts, I intend to discuss the impact of the statutes on
specific rules and procedures.

The statutory defenses. G.S. 14-51.2 creates a statutory right to use defensive force in one’s home, workplace, or
motor vehicle under the conditions stated there. There are obvious and subtle differences between the statutory
defense and the common law defense of habitation. Among other things, the statute’s protections extend to motor
vehicles as well as homes and businesses and include presumptions that insulate a lawful occupant’s use of deadly
force against someone who unlawfully and forcibly enters those areas. The cases recognize the statute’s expanded
scope. For example, in State v. Kuhns, ___ N.C. App. ___, 817 S.E.2d 828 (2018), the court recognized that the
statutory protections apply to the “curtilage” of the home, including in that case the yard around the defendant’s home,
and not just the home and structures attached to the home. See also State v. Copley, ___ N.C. App. ___ (May 7, 2019)
(directing pattern jury committee to revise pattern instruction to include broader definition of curtilage), temp stay
allowed, __ N.C. ___ (May 23, 2019). The statute does not merely enlarge the common law defense of habitation. It
creates a separate and different right to use deadly force in one’s home, workplace, or motor vehicle (discussed
further in my blog post here).

G.S. 14-51.3 creates a statutory right to use force in defense of one’s self or another person, which differs from the
common law on defense of person. Most notably, the statute includes an explicit stand-your-ground provision, stating
that a person does not have a duty to retreat “in any place he or she has the lawful right to be” when the person meets
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the requirements of the statute. G.S. 14-51.3(a). In several cases, the courts have reversed convictions for the failure
to instruct the jury about this right. See, e.g., State v. Lee, 370 N.C. 671 (2018); State v. Bass, __ N.C. __, 819 S.E.2d
322 (2018); State v. Irabor, ___ N.C. App. ___, 822 S.E.2d 421 (2018); State v. Ayers, ___ N.C. App. ___, 819 S.E.2d
407 (2018). Other cases working their way through the courts will show the extent to which the defense-of-person
statute diverges from the common law in other respects.

G.S. 14-51.4 elaborates on the right to use defensive force in the above two statutes. Thus, a person may not rely on
the statutory defenses if he or she was “[w]as attempting to commit, committing, or escaping after the commission of a
felony.” G.S. 14-51.4(1). The courts are currently considering the meaning of this provision, which differs from the
phrasing of common law aggressor principles. One panel of the Court of Appeals has applied the felony disqualification
literally, holding that a defendant who had a previous felony conviction and was unlawfully in possession of a firearm
was not entitled to a jury instruction on the statutory right of defense of person. The North Carolina Supreme Court has
agreed to hear the case. See State v. Crump, ___ N.C. App. ___, 815 S.E.2d 415 (2018), discretionary review allowed,
___ N.C. ___, 820 S.E.2d 811 (2018). (The Court of Appeals opinion is discussed further in my blog post here.) In a
more recent case, another panel of the Court of Appeals didn’t mention the felony disqualification in considering
whether the trial judge should have instructed the jury on defensive force. In State v. Coley, ___ N.C. App. ___, 822
S.E.2d 762 (2018), the defendant had a broken leg and was using crutches and a wheelchair. His evidence showed
that he had been repeatedly assaulted by the victim and, when the victim reentered the defendant’s home, the
defendant managed to climb back into his wheelchair, retrieve a gun, and shoot the victim. The majority found that the
trial judge erred in failing to instruct the jury on self-defense and defense of habitation. The dissent would have found
no error. Neither the majority nor the dissent addressed whether the felony disqualification applied to the defendant,
who had a previous felony conviction and was actually convicted in the case of being a felon in possession of a firearm.
The North Carolina Supreme Court has also accepted review of this case.

The common law still matters. Although the statutes establish independent rights to use defensive force, the
common law still matters. For one, the statutes restate bedrock common law principles. For example, the defensive
force statutes incorporate the concept of “reasonable necessity”—that is, that a person may use defensive force if
reasonably necessary to defend against harm (although reasonableness is presumed in the statute on defensive force
in the home, workplace, or motor vehicle). Common law decisions involving this central tenet of defensive force
therefore remain significant in interpreting and applying the statutory provisions. Among other things, as under the
common law, a defendant may offer evidence about why he or she had a reasonable apprehension of harm from the
victim, including evidence about prior violence by the victim. See State v. Irabor, ___ N.C. App. ___, 822 S.E.2d 421
(2018) (holding that such evidence supported instruction on statutory self-defense). [The admissibility of evidence
about the victim in self-defense cases is discussed further in my blog post here]. The cases rely on other common law
principles in addressing the statutory defenses, such as the requirement that the evidence must be considered in the
light most favorable to the defendant when determining whether the defendant is entitled to a jury instruction on the
defense. Id.; see also State v. Coley, above.

The common law also may be a source of additional rights. The statute on defensive force in the home, workplace, and
motor vehicle explicitly states that it does not repeal or limit other common law defenses. The statute on defense of
person does not contain such a provision, but it also does not state that it abrogates common law rights. Imperfect self-
defense, which reduces murder to voluntary manslaughter, is an example of a common law defense that isn’t
mentioned in the statute but probably remains viable. It is difficult to imagine that the General Assembly intended to
eliminate that common law doctrine. Cf. State v. Lee, 370 N.C. 671, 678–79 (2018) (Martin, C.J., concurring)
(observing that defendant may be entitled to perfect defense of another based on statutory defense of person in
situations in which the common law only allows imperfect defense of another).

Going forward. Defensive force cases have always been complicated, perhaps more so than necessary. See Brown
v. United States, 256 U.S. 335, 343 (1921) (Holmes, J.) (observing that the law of self-defense has had a “tendency to
ossify into specific rules”). They will probably get more complicated in the near future as the courts sort out the
meaning and impact of the defensive force statutes. Based on my understanding of the cases so far, the best course is
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to figure out the statutory rights in each case, use the common law as appropriate in interpreting and applying the
statutes, and identify the potential applicability of common law rights in addition to the statutory rights. These principles
will determine such critical issues as whether the defendant is entitled to instructions to the jury on defensive force,
what instructions should be given, and how the instructions should be worded, which have been central concerns in
many of the recent decisions.
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44

Drug Trafficking

45
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Drug Trafficking

46

• Substantial assistance
• Attempted trafficking
• First Step Act

Drug Trafficking

47

Substantial Assistance
• Drug trafficking only
• “Substantial assistance in the identification, 

arrest, or conviction of any accomplices, 
accessories, co-conspirators, or principals.”

• Judge has discretion to give reduced sentence, 
reduced fine, or probation

48
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Substantial Assistance

2022
459 trafficking convictions
60 probationary sentences

49

Attempted Trafficking
• Reverts to regular sentencing grid for that 

class of offense

• No mandatory fine

50

First Step Act
• Applicable to Trafficking by Possession of Lowest Drug 

Amount
• Allows departure from mandatory sentence if 

defendant meets 11 conditions, including
– No prior felony drug convictions
– No violence or weapons used in the commission of offense
– Admission to substance abuse disorder
– Reasonable assistance in identifying accomplices

• Sentenced according to regular sentencing grid

51
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• “Sentences imposed under this section shall run 
consecutively with and shall commence at the expiration 
of any sentence being served by the person sentenced 
under this section.”
– Habitual felon
– Habitual DWI
– Habitual B/E
– Drug trafficking

• Always interpreted to allow consolidated or concurrent 
sentences for convictions sentenced together

Consecutive Sentences

52

Questions?
53



1

STATE VS. HAILEY CLIENT

• Baby Precious

• 7lbs. 8 oz. 

• 8 weeks old

1

STORYTELLING AND 
VISUAL AID IN 
SENTENCING

2

Hailey Client

3
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FACT PATTERN

• Client: Hailey, 18 years old

• Charged with: Felony Child Abuse for Shaking her 8 weeks old, Class E 
Felony

• Background: Single Mom. Hailey’s mother does not approve, kicks her 
out of house but pays for room and grocery money. She has access to 
OBGYN through Medicaid. Rents room in her friend’s 2 bedroom 
apartment. 

• Doctor calls Police and Department of Social Service after client admits 
to shaking baby. During interview with officers Hailey admits to shaking 
baby.

• Hailey signs a family services agreement, underwent a parent capacity 
evaluation and took parenting classes.

4

FACT PATTERN (CONTINUED)

• Family Youth Services not involved because maternal grandmother agrees to care for 

baby.

• Hailey locked up but released under NCGS15A-534.4, because she was breastfeeding 

baby. Judge allows for supervised visitation at grandma’s house.

5

NCGS 14-318.4 (A)(4)

6
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GOAL IN SENTENCING

• I/A block sentencing block

•ultimate goal is probation

7

STORYTELLING IN TRIAL VS. SENTENCING

•STORY OF INNOCENCE

•STORY OF MITIGATION

8

MITIGATION STARTS WITH INVESTIGATION

9
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STORYTELLING FOR MITIGATION

• Starts with Investigation

• Talk to your client and family and listen in between the lines for mitigation.

• So used to listening for legal issues and story of innocence

• Train yourself to look and listen for mitigation

•  Investigate Mitigation not only Justification

• That teacher/mentor, sponsor

• That old man/woman who client took groceries to

• Photos of house that client was brought up in

10

MITIGATION STARTS WITH INVESTIGATION

• HOW SMART IS SHE

• LEVEL OF SCHOOL COMPLETED

• ***RECORDS TAKE A LONG TIME

11

STORYTELLING STARTS AT PLEA BARGAINING

• Its too late if it starts at sentencing.  

• Choose your strategy but, DA’s also have discovery. You can tell them a 
persuasive story of mitigation.

• Story telling doesn’t have to be about innocence, it can go to mitigation also

12
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SENTENCING HEARING:  WHAT THE JUDGE WANTS 
TO KNOW

•1.  WHY DID IT HAPPEN  and 

•2.  HOW TO PREVENT FROM HAPPENING 
AGAIN

13

WHY DID IT HAPPEN

• This is the Mitigation Evidence you collected before trial.

• Ex: 16 year old who killed her mother’s boyfriend 

• Elementary school teacher called and wanted to talk

• Provided family dynamics regarding neglect by family. 

• Mom had mental health issues

• Teachers had to clean the kids, clothes, provide their

• (here case was dismissed, but this is information that can be used for sentencing)

14

MITIGATION STARTS WITH INVESTIGATION

15
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WHY DID IT HAPPEN: IN HAILEY’S CASE

• Young

•Didn’t have family support, mom kicked her out

•Didn’t know how to parent, no guidance or education

•Didn’t know who to deal with stress (small apartment, 
incessant crying)

16

17

HOW DO WE PREVENT IT FROM HAPPENING 
AGAIN: IN HAILEY’S CASE

• PARENTING CLASSES

• Education on dealing with stress

• Help from Mom, Grandma

• Bonding with child

• Matured

18
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STATE WILL USE DEMONSTRATIVE EVIDENCE

• Shake Doll

•Video

•Victim Impact Statement

• Its so easy for them, just roll in the victim

19

STATE VS. HAILEY CLIENT

• Baby Precious

• 7lbs. 8 oz. 

• 8 weeks old

20

21
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TAKE AWAY

• Set the scene: 

• Small apartment (photos, use the courtroom)

• Incessant noise: play

• Exhibits: Prenatal Records, albums of pictures from each visitation
• Hand up one by one

• Find out ahead of time who the state has and who will be speaking

• Object if possible to having victim rolled in until after plea, (at least can warn client)

• Sorry not sorry doesn’t work

• Prepare your client

25

MITIGATION STARTS WITH INVESTIGATION

26
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Preventing Low Level Felonies 
from Becoming High Level 
Habitual Felonies

Habitual Felon laws: a law that allows for greater 
punishment for “repeat offenders.” 

1

No Big Deal!

If……………………….. You just win the primary phase of trial

2

A Nationwide Trend

§ Persistent offender laws to severely enhance sentences

§ NC’s habitual felon law is generally a “fourth Strike” situation

§“Primary purpose” is to “deter repeat offenders” and “segregate that person from the 
rest of society for an extended period of time.”

 State v. Aldridge, 76 N.C. App. 638, 640 (1985)

3



9/16/24

2

Habitual Felons vs. Habitual Crimes
Habitual Felon is different from Habitual Crimes:

§ Habitual DWI (3+ prior impaired driving) N.C.G.S. §20-138.5

§ Habitual Larceny (4+ prior larcenies) N.C.G.S. §14.72

§ Habitual Misdemeanor Assault (2+ prior assaults) N.C.G.S. §14-33.2 

§ Habitual Breaking and/or Entering (1+ prior B&E) N.C.G.S. §§14-7.25-7.31

§ Armed Habitual Felon (1+ prior Firearm related felony) N.C.G.S. §§14.7.35-7.41

4

Habitual Felon Law in NC 

Vanilla: Defendant has three (or more) felony convictions, Federal or State.
§ If convicted, defendant will be sentenced at four classes higher
§ Capped at “C”

Rocky Road: Violent habitual felon.
§ Defendant has two previous A-E felony convictions and is 

convicted of a new A-E felony
§ Life sentence

 

5

How Does It Work?
HF is a status, not a crime 

§ Three previous non-overlapping convictions
§ Felony convictions since 1967 (N.C.G.S. §14-7.1)

§ HF status is for life

§ Alleged by indictment

§Convictions do not have to be for similar offenses or similar to 
the newly charged offense
§ Convictions must be felonies in NC or felonies under the laws 
of any sovereign jurisdiction where the convictions occurred

§ Relevant consideration is the status of the offense at the time 
of conviction State v. Hefner, 289 N.C. App. 223 (2023), State v. 
Mincey, 292 N.C. App. 345 (2024)

6
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How Does It Work?
§ Out of State Convictions can be used to determine HF Status
§ To do that, a court must find by preponderance of the evidence that the out of state 
crime is “substantially similar to a North Carolina offense;”

§ That is a legal determination which must be made by the trial court, it cannot be 
stipulated to, even by a client’s plea! State v. Bunting, 279 N.C. App. 636 (2021)

7

Things to Watch For

§ “Non-overlapping”
§ Pardoned convictions

§ NC convictions (prior to July 1, 1975) based on plea 
of no contest
§ Convictions prior to July 6, 1967

§ Convictions for habitual misdemeanor assaults 
(N.C.G.S. §14-33.2)

§ Only one from before age 18 can be used

8

Non-Overlapping

2nd Felony

Occurrence & Conviction 
3rd Felony

Occurrence & Conviction 
1st Felony 

Occurrence & Conviction 

Break Break

9
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Eligibility for Violent HF

A defendant who:

Has been convicted,
Of two violent felonies,

Commits a third Class A through E felony

10

Non-Overlapping

2nd Violent Felony 
Occurrence & Conviction 

1st Violent Felony 
Occurrence & Conviction 

Break

11

Violent Habitual Felon            N.C.G.S. §14.7.7 

§ Any person with two (2) non-overlapping “violent felony” convictions
§ Any Class A through E felony convictions since 1967 in North Carolina
§ Any repealed or superseded offenses that are the substantial equivalent to a 

current Class A through E Felony in North Carolina
§ Any offense from another jurisdiction “substantially similar to” an A through E 

North Carolina offense
§ Need NOT be defined by “foreign sovereign” as felony
§ Even if a predicate offense was committed while the client was 16/17, it counts 

State v. McDougald, 284 N.C. App. 695 (2022)

§ Note: Excludes some felony offenses that might naturally be considered violent (assaults)

12
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Punishment for Violent HF

13

When is Status Charged?

The decision to charge an individual as a HF or a Violent HF is entirely 
within the prosecutor’s discretion

State v. Parks, 146 N.C. App. 568 (2001)

14

HF Indictment                  N.C.G.S. §14-7.3 

§ Must be separate from the principal felony Indictments

§ Must include the following (for each of the 3 felonies):
1. Date of the commission;
2. Date of the conviction; (MUST have 1+2, State v. Forte, 260 NC App. 245 (2018)
3. State or sovereign against which the felony was committed; and 
4. Identity of the court in which the conviction took place
 State v. Langley, 371 N.C. 389 (2018)

15
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Sample HF Indictment

16

Non-Overlapping

B&E Motor Vehicle (Meck. Co.) Larceny After B&E (Meck. Co.) Larceny After B&E (Meck. Co.) 

Break Break

17

How is HF Status Proven? 
Stipulation of both parties (N.C.G.S. §14-7.4)

-OR-

 The original or certified copy of the court record of the prior convictions

Note: The original or certified copy of the 
court record of conviction is prima facie 
evidence of that prior conviction. 

-OR- EVEN AN ACIS PRINTOUT CERTIFIED BY A CLERK!
(State v. Waycaster, NC Supreme Court, 8/14/20)

18
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Don’t Fall Asleep Behind the Wheel!

19

Late Identification of HF Status by DA
§ A client might not be identified as a HF until after Bond Hearing or Probable 

Cause Hearing date in District Court

§ You may become aware of your client’s HF status before the prosecutor does
§ Perhaps it’s time to plead quick?
§ A habitual felon indictment must be part of a prosecution “for which no 

judgment” has yet been entered. 

§ Until that happens the State can obtain and prosecute
 a new habitual felon indictment
§ The judge can even continue the case to allow the state
time to secure the new indictment (even with a fatal error!)
State v. Hodge, 270 NC. App. 110 (2020) 

20

No OFA

HF is a status and not a standalone offense
 

Therefore, a HF Indictment should not result in a new bond or Order for Arrest

Indictment generally served at Scheduling Conference date in Mecklenburg

21
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Rapidly Escalating Severity
Misdemeanors can become HF cases!

Example: Client charged with Misd. Larceny in District Court. Prosecutor could indict 
client for Habitual Larceny, Class H, which could serve as the principal felony for a HF 

indictment

Drug misdemeanors elevated to felonies 
pursuant to 90-95(e)(3) can also be 
habitualized! (repeat class 1 offense)
State v. Howell 370 N.C. 647 (2018)

But! Attempts NOT included: State v. Irvins, 277 NC App. 101 (2021)

22

Key Guilty Plea Considerations

§ Ask your DA
§ Write a letter of support
§ Negotiate!

§ Two class H to run consecutive
§ Class I to E, rather than the offered H to D
§ Programs

§ If the judge alters the terms of the written 
plea, you can withdraw it 

State v. Wentz 284 N.C. App. 736 (2022)

23

Sample Non-HF Plea Transcript

24
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Sample HF Plea Transcript

25

Habitual Status Plea During Trial
A colloquy MUST be administered to any client admitting (pleading guilty) to Habitual 
Felon Status during trial before sentencing.

Failure to do so is reversible error! State v. Williamson 272 N.C. App. 204 (2020)

26

Must Run Consecutive 

27
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Consecutive Sentence Prospects
If client is serving time already or has multiple pending cases, try to 

wrap them up

§ Work with out of county attorneys
§ Work with other units (Especially PV)
§ Check pending 

If the defendant is not currently serving a term of imprisonment,
the trial court may exercise its discretion in determining whether
to impose concurrent or consecutive sentences
State v. Duffie, 241 N.C. App. 88 (2015)

28

Critique Every HF Indictment

Look for irregularities in HF indictment:
§ Overlapping prior felonies
§ Court records mistaken or missing
§ Priors were not actually felonies
§ Different names or date of birth in court records 

BUT you won’t get far: State v. Singleton, 386 N.C. 183 (2024) - bills of indictment 
that contain non-jurisdictional deficiencies will no longer be cast aside by reason of 
any informality when they expressed the crime charged in “a plain, intelligible, and 
explicit manner”
Suggestion: Make it a habit to obtain copies of the alleged prior judgments and 
transcripts prior to trial, or the underlying misdemeanors for a elevated felony

29

Prior Record Level: No Double-Dipping

30
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Sample Record
Page 1

31

Sample Record
Page 2

32

Pre-Trial Issues
Anti-Collateral Attack Rule

§ Don’t wait until trial to challenge validity of prior felony conviction if you 
know it’s mistaken
§ If a predicate felony conviction could be attacked, it must be done with 

an MAR prior to trial (State v. Creason, 123 N.C. App. 495 (1996))

§ Exception:
§ A Motion to Suppress the prior conviction due to lack of counsel is viable 

at any time (N.C.G.S. §15A-980)

***Some judges may permit such collateral attacks on the theory that it promotes 
judicial economy

 

33
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Improper Collateral Attacks 

My lawyer was ineffective

 Court that took conviction lacked jurisdiction 

 Guilty plea was not knowing and/or voluntarily made 

34

Going to Trial

35

Habitual Felon trials are bifurcated. 
Phase One, Phase Two, & perhaps Phase Three

36
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The guilt/innocence determination of the principal felony

Jury should not hear about HF status during Phase One (N.C.G.S. §14-7.5)

You may refer to the sentence your client might receive for the principal felony but 
NOT to the sentence as a HF

37

If jury acquits or principal charge dismissed:
§ HF status has no effect and must be dismissed
§ Status cannot stand alone 

38

–
If convicted: 

§ HF status is a penalty enhancement
§ HF status will elevate the felony punishment four (4) classes
§ Capped at “C”

§ Violent Habitual Felon (N.C.G.S. §14-7.12):
§ If defendant is convicted of the principal Class A-E felony, sentence is 

Life without Parole

39
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Should You Pass Go? 
§ If you get a Guilty verdict on the principal felony, don’t give up!

§ You have leverage:
§ Conference the case with the judge and the prosecutor
§ Ask for a mitigated range sentence or a bottom of the 

presumptive range sentence in exchange for a stipulation 
to the HF status

§ **Client must agree and execute a HF plea transcript that 
admits HF status

40

Sample HF Plea Transcript at Phase Two

41

Jury trial for HF Status

§ Beyond reasonable doubt 
§ Three (3) prior non-overlapping felony convictions
§ The main evidence typically is a certified court records

§ Permissible Closing Arguments in Phase 2:
§ May now refer to the enhanced sentence your HF client is exposed to
§ Watch for different names or dates of birth
§ Exploit sloppy judgments

§ When the stakes are this high, discrepancies like that are unacceptable

42
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If aggravating factors have been alleged, 
the jury could be asked to deliberate a 

third time on whether aggravating 
factors have been proven beyond a 

reasonable doubt. 

43

Habitual Felon Sentencing 
Class of Substantive Felony W ill Be Enhanced to Habitual Felon Class

Class I Class E

Class H Class D

Class G Class C

Class F Class C

Class E Class C

Class D Class C

Class A, Class B1, Class B2 Class A, Class B1, Class B2

***Except pre-2011

44

Violent Habitual Felon Sentencing 
Class of Substantive Felony W ill Be Enhanced to Habitual Felon Class

Class I Not Applicable

Class H Not Applicable

Class G Not Applicable

Class F Not Applicable

Class E Life

Class D Life

Class A, Class B1, Class B2 Life

45
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HF & Prior Record Level Points
§ Felony convictions used to establish the client’s HF status cannot 
count toward the prior record level point system (N.C.G.S. §14-7.6)

§BUT…
 If convicted of multiple felonies in one session of court, 

one of those felony convictions may be used as a 
predicate conviction toward HF status, and a second one 
can be used toward the prior record level (N.C.G.S. §14-7.12)

§Special consideration: PDP (cocaine vs. marijuana), in Habitual 
Crimes consider attempts vs. completed crimes (larceny, assault)

46

Special Client Concerns 
§ Unwillingness or inability to process or accept HF sentence
§ Myths regarding priors

§Dangerous decision-making
§ Resist any urge to sugarcoat the news

§ Suppression motion? Great! But you are 
HF for life.

§ Give the worst
§ Visit clients early and often: build trust
§ Communicate offer is better than 

alternative
§ Should a non-habitual offer be taken?

47

Constitutional Issues
Generally, these claims have been rejected:

Double Jeopardy
Equal Protection

Selective Prosecution 
Separation of Powers 

Gives DA the legislative power to define sentence for crimes
Cruel and Unusual Punishment

48



9/16/24

17

This is real. They can do it. They are doing it. 

49

Can I Get a HF offer?
Sometimes, a HF status client will face more time on a non-habitual plea or conviction

When being sentenced as a HF can benefit your client:
(1) Defendants with a Class C or a Class D felony
(2) Drug trafficking offenses 

Can I get a reduction in prior record level? 

50

N.C.G.S
§ § 14-7.1 Persons defined as habitual felons.
§ § 14-7.2 Punishment.
§ § 14-7.3 Charge of habitual felon
§ § 14-7.4 Evidence of prior convictions of felony offenses 

§ § 14-7.5 Verdict and judgment 
§ § 14-7.6 Sentencing of habitual felons 
§ § 14-7.7 Persons defined as violent habitual felons
§ § 14-7.8 Punishment
§ § 14-7.9 Charge of Violent Habitual Felon 
§ § 14-7.10 Evidence of prior convictions of violent felonies
§ § 14-7.11 Verdict and judgement

§ § 14-7.12 Sentencing of violent habitual felons   

51
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HF cases are regular cases with the only difference being the amount of time 
your client faces.
.

52
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Glenn Gerding
Appellate Defender

123 W. Main St.
Durham, NC 27701

(919) 354-7210

How To Make Sure Your 
Objections Are Heard On Appeal

(aka Preserving the Record)

1

Bottom Line up Front

�To ensure appellate review on 
the merits of an issue, the trial 
attorney must:
¡preserve objections and arguments,

¡establish facts in the record, and

¡appeal correctly.

2

Pre-trial Preparation

� Preservation of issues, objections, 
and arguments begins during pre-
trial preparation.

� Thoughtful and thorough preparation 
will lead to you properly preserving 
issues, objections, and arguments.

3
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Pre-trial Preparation - Discovery

� Preserve discovery issues by filing written 
discovery requests, specifying what you want, 
and follow up with a motion to compel. If the 
motion to compel is allowed, get a written 
order from the judge.

� Keep a running list of items you need to ask the 
State to produce.

� Cite constitutional and statutory grounds for 
your entitlement to the discovery.

4

Pre-trial Preparation

� In reviewing discovery, you should ask yourself, 
“how will the State introduce this evidence? 
What objections will I make to this evidence?”
¡ Will I need a limiting instruction? Come prepared.

� When you prepare questions for each of the 
State’s witnesses, highlight in bold the 
expected testimony of the witness that is 
objectionable. Write down the basis for your 
objections.

5

Pre-trial Preparation

� Consider objections the State could make to 
your cross-examination questions and come 
prepared to defend the questions.

� Come to court prepared with evidence to 
support your cross-examination questions.

6
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Pre-trial motions

� Request and motion for discovery

� Motion for complete recordation

� Motion for a bill of particulars

� Motion to sever charges or defendants

� Motion to suppress
¡ You MUST attach an affidavit, and you can sign the affidavit
¡ If the MTS is denied, you MUST object in front of the jury 

when the evidence is actually offered.

7

Error Preservation – Jury Selection

� Batson (race) and J.E.B. (gender) claims
¡ A complete recordation is imperative for preserving.
¡ Our Supreme Court revived Batson, but changes in the court 

composition likely mean no relief in state court.
¡ Preserve for federal litigation.

� Manner of juror selection, including fair cross-
section of the community.

� Challenges for Cause that are denied can be 
preserved for appellate review.
¡ Specific, technical requirements to preserve
¡ 15A-1214
¡ Have a folder with voir dire materials

8

Error Preservation – Jury Selection

� Spend time preparing your voir dire and 
considering if there are facts about your 
case that could lead to a challenge for 
cause.

� Have a script to help you develop and 
preserve a challenge for cause:

9
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Error Preservation – Jury Selection

10

Error Preservation – Jury Selection

� Have case law handy to support your client’s 
right to have you ask certain questions.

11

Error Preservation – Jury Selection

� A prospective juror who is unable to accept a 
particular defense...recognized by law is prejudiced 
to such an extent that he can no longer be 
considered competent. Such jurors should be 
removed from the jury when challenged for cause. 
State v Leonard, 295 N.C. 58, 62-63 (1978).

� Defense counsel is free to inquire into the potential 
jurors’ attitudes concerning the specific defenses of 
accident or self-defense. State v. Parks, 324 N.C. 
420, 378 S.E.2d 785 (1989).

12
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Error Preservation – voir dire

� 15A-1214(h) In order for a defendant to seek 
reversal of the case on appeal on the ground that 
the judge refused to allow a challenge made for 
cause, he must have:

� (1) Exhausted the peremptory challenges available 
to him;

� (2) Renewed his challenge as provided in 
subsection (i) of this section; and

� (3) Had his renewal motion denied as to the juror 
in question.

13

Error Preservation – voir dire

� 15A-1214(i) A party who has exhausted his 
peremptory challenges may move orally or in 
writing to renew a challenge for cause 
previously denied if the party either:

� (1) Had peremptorily challenged the juror; or

� (2) States in the motion that he would have 
challenged that juror peremptorily had his 
challenges not been exhausted.

14

Joinder of Charges

� 15A-926(a): Two or more offenses may be 
joined in one pleading or for trial when the 
offenses, whether felonies or misdemeanors 
or both,

� are based on the same act or transaction or 
on a series of acts or transactions 
connected together or constituting parts of 
a single scheme or plan. 

15
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Joinder of Defendants

� 15A-926(b): Charges against two or more 
defendants may be joined for trial:

� When each of the defendants is charged 
with accountability for each offense; or

16

Move to sever charges & defendants

�Objection to the State’s motion to 
join charges is not sufficient to 
preserve for appellate review.

�A motion to sever preserves.
¡15A-927(a)(1)-(2)
¡Motion must be pretrial, unless “based 

on grounds not previously known”
¡State v. Yarborough

17

Move to sever charges & defendants

� Assert constitutional and statutory grounds.
¡ 5th Amendment and state constitutional grounds
¡ 15A-926 (same transaction, single plan)
¡ 15A-927 (“necessary to achieve a fair determination 

of the defendant’s guilt or innocence”)

� Assert how the defendant will be prejudiced.

� Motions must be renewed at close of State’s 
evidence and at the close of ALL evidence to 
give the judge a chance to determine prejudice.

18
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Preserving Evidentiary Error

�Objections must be:
¡Timely
¡In front of the jury, even if made 
outside the presence of the jury

¡Specific (cite rule/statute)
¡Include constitutional grounds
¡On the record (recordation motion)
¡Mitigated with a limiting instruction 
or mistrial request

19

Appellate Rule 10

� “In order to preserve an issue for appellate 
review, a party must have presented to the 
trial court a timely request, objection, or 
motion,

� “stating the specific grounds for the ruling the 
party desired the court to make if the specific 
grounds were not apparent from the context.

� “It is also necessary for the complaining party 
to obtain a ruling upon the party’s request, 
objection, or motion.” 

20

Rule 103(a)

� Rule 103: “Once the court makes a definitive ruling 
on the record admitting or excluding evidence, 
either at or before trial, a party need not renew an 
objection or offer of proof to preserve a claim of 
error for appeal.”

� Held unconstitutional in State v. Oglesby, 361 
N.C. 550 (2007).

� Even if a judge says an objection is preserved, that 
doesn’t make it preserved.

21
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Objections – Timeliness

� Motions to suppress and other 
motions before or during trial
¡ Object at the moment the evidence is 

introduced in the presence of the jury, 
even if voir dire was held immediately 
before or earlier in case.

¡ Object if the evidence is mentioned by a 
later witness.

¡ Don’t open the door if evidence is 
suppressed.

22

Objections – Timeliness

�When you prepare your cross-
examination questions for each 
witness, highlight/bold/circle 
the evidence and questions 
that you must object to.
¡List the constitutional grounds and 
evidence rules

23

Objections – Timeliness

� Ask for a voir dire hearing to address witness 
testimony and exhibits.
¡ A single document might contain various pieces of 

evidence that are inadmissible for different reasons.
¡ During pre-trial preparation you should go through the 

documents sentence by sentence and note objections.

� But you must still object during the witness’s 
testimony to the admission of the testimony 
and the exhibit.

24
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Objections – Timeliness

� State v. Joyner, COA 2015

¡ Before defendant testified, judge ruled he could 
be impeached with old convictions.

¡ When defendant was cross-examined about the 
old convictions, defense attorney did not object.

� “As an initial matter, we note that 
defendant has no right to raise the 
Rule 609 issue on appeal.”

25

Objections – Timeliness

� “For us to assess defendant’s challenge, 
however, he was required to properly preserve 
the issue for appeal by making a timely 
objection at trial.”

� “Here, defendant opposed the admission of all 
prior conviction evidence during a voir dire 
hearing held before his testimony, but he failed 
to object to the evidence in the presence of the 
jury when it was actually offered. Unfortunately 
for defendant, his objection was insufficient to 
preserve the issue for appellate review.”

26

Objections – Timeliness

27
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Objections – Specificity

� Organize and label your questions to 
match up with the evidence rule that 
you are going to argue.

� Don’t rely on your memory in court.  
Write it down.

28

Objections – Specificity

29

Objections – Specificity

30
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Objections – Specificity

�State v. Mosley, COA 2010
¡home invasion with testifying co-

defendant
¡ co-defendant had unrelated pending 

charges
¡defendant sought to cross-examine 

about pending charges
¡asserted Rule 608(b) as only basis

31

Objections – Specificity

� “As it does not affirmatively appear from the 
record that the  issue of Defendant’s 
constitutional right to cross-examine Crain 
about the pending criminal charge was raised 
and passed upon in the trial court

� or that Defendant timely objected to the trial 
court’s ruling allowing the State’s motion in 
limine to prohibit such questioning, this issue 
is not properly before us for appellate review. 
The assignment of error upon which 
Defendant’s argument is based is dismissed.”

32

Sufficiency & Variance

�Have a folder for a motion to dismiss.
�Move to dismiss all charges for 
insufficient evidence and variance.
¡Don’t forget to make the motion.
¡ If defense puts on evidence, the motion 

must be renewed or it is waived.
¡Make a motion to dismiss for insufficient 

evidence and variance after guilty verdict 
BEFORE judgment.

33
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Sufficiency & Variance
• Don’t limit your 

motion to dismiss.

• It’s OK to only argue 
some charges.

• But don’t say anything 
that suggests you’re 
limiting your motion.

• Best practice is at the 
end of your 
arguments to repeat 
that you are moving 
to dismiss all charges.

34

Instructions

� Print pattern instructions for all offenses.

� Review pattern instructions – you might be surprised 
what’s in there.
¡ Read the footnotes and annotations.
¡ Footnotes are not required unless requested!
¡ Consider terms/phrases in brackets

� Limiting instructions are not required unless 
requested, so request it, and then remember to make 
sure it is actually given!

� Think outside the box and construct proposed 
instructions based on cases.

35

Instructions

� Requests for non-pattern instructions must 
be in writing to be preserved.
¡ N.C.G.S. 15A-1231
¡ Rule 21 General Rules of Practice

� This includes modifications of pattern 
instructions.

� Ask the judge for a written copy of 
instructions.

36
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Objections – Closing Arguments

�Objections during argument are 
more important to protecting the 
defendant’s rights on appeal than 
the attorney not appearing rude.

� Improper arguments are not 
preserved without objection.

37

Objections – Closing Arguments

�Burden shifting
�Name calling
�Arguing facts not in evidence
�Personal opinions
�Misrepresenting the law or the 
instructions

�Inflammatory arguments

38

Making A Complete Record

� Move for a complete recordation

� Basis for objection on the record
¡ Even if stated at the bench or in 

chambers, put it on the record

� An oral proffer as to expected 
testimony is ineffective
¡The witness must testify
¡The exhibit/document must be given 

to the judge and be placed in the 
record

39
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Making A Complete Record

� PowerPoints – get in the record
¡ Printed copy is not always adequate
¡ Compare DA’s PowerPoint slides to the actual 

exhibits – object to manipulation

� Digital evidence – get in the record and 
keep copies

� Ex parte materials – clearly labeled and 
sealed and not served on the State
¡ Ex parte is different than having something 

sealed and unavailable to the public.

40

Making A Complete Record
Courtroom conditions:

What can the jury see?

Law enforcement presence

Victim’s rights advocates

Covid restrictions

Signs on the courtroom 
door restricting access

How big is the screen that 
shows gruesome pictures 
and where is it located?

41

Making A Complete Record

� Submit a photograph of evidence and 
make sure it’s in the court file.
¡ Picture of client’s tattoo

� Describe what happens in court.
¡ “Three men came into the courtroom 

wearing shirts that said “Justice for Trey.”

� Describe what a witness does.
¡ “Mr. Jones, I see that when you described 

the shooting, you raised your right hand 
in the air and moved your finger as if 
pulling the trigger of a gun two times.  Is 
that correct?”

42
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Making A Complete Record

� Defense wants to cross-examine State’s 
witness about pending charges.
¡ Ask to voir dire, and ask the questions.
¡ Submit copies of indictments.

� Defendant wants to testify that he knows 
the alleged victim tried to kill someone 
five years ago.  Judge won’t let him.
¡ Ask to voir dire, and ask the questions.
¡ Make sure the answers are in the record.

43

Properly appealing

�Oral notice of appeal in open 
court – must be after judgment 
is entered and before court 
session is closed sine die.

44

Properly appealing

�Written notice of appeal - 14 days
¡ specify party appealing
¡designate judgment (not the ruling)
¡designate Court of Appeals
¡ case number
¡ signed
¡ filed
¡Served on DA – not in DA’s mailbox in 

clerk’s office – You must attach a 
certificate of service

45
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Properly appealing

� Do not say you’re giving notice of 
appeal from “the denial of the 
suppression motion,” or any other 
specific ruling. Notice of appeal is from 
the judgment.

� Our website has a sample written 
notice of appeal that includes a 
request for appointment of counsel.

46

Properly appealing

�If defense litigated a MTS and 
lost, and defendant pleaded 
guilty, defense must give prior 
notice to the court and DA that 
defendant will appeal.
¡Put it in the transcript and state it on 

the record.
¡Give notice of appeal of the judgment.

47

Preventing Delay

� There are a number of steps in the process that can 
result in cases getting delayed or lost in a clerk’s file 
cabinet.

� Trial attorneys should ensure continuity between trial 
and appellate counsel.

� Follow up after giving notice of appeal to ensure clerk 
has prepared Appellate Entries and that Office of the 
Appellate Defender is appointed.

� Make sure clerk knows dates of pretrial hearings and 
that the Appellate Entries shows all dates.

48
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Resources

�IDS website
¡Training Presentations
¡http://www.aoc.state.nc.us/www/ids/

�SOG website
¡Defender Manual
¡http://defendermanuals.sog.unc.edu/

�OAD on-call attorneys

49

Glenn Gerding
Appellate Defender

123 W. Main St.
Durham, NC 27701

(919) 354-7210

How To Make Sure Your 
Objections Are Heard On Appeal

(aka Preserving the Record)

50

http://www.aoc.state.nc.us/www/ids/
http://defendermanuals.sog.unc.edu/


Pre-Trial Preparation for Criminal Defense Practitioners 

How To Make Sure Your Objections Are Heard On Appeal 

(aka Preserving the Record) 

Glenn Gerding, Appellate Defender 
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Top Tips To Ensure Full Appellate Review: 

 

→ Move for a complete recordation. 

→ Objections must be made in front of the jury to be timely. 

→ Objections must be specific (cite specific statute, rule of evidence, 

and constitutional basis) 

→ Move to dismiss all charges for insufficient evidence and variance. 

→ Submit non-pattern jury instructions, and requests to modify 

pattern instructions, in writing. 

→ Give proper notice of appeal and ensure appellate counsel is 

appointed and that the Office of the Appellate Defender has 

received the case from the county clerk’s office. 

→ Thoughtful preparation, research, and brainstorming with an eye 

towards appeal will help you have confidence in objecting and 

preserving the record.  Make it a habit to be forward thinking.  

Read appellate opinions not just for the legal ruling, but to learn 

how the issue was (or was not) properly preserved. 

 

******************************************************* 

 

→ Move for a complete recordation. –  Make sure everything is in the 

record.  Proffer evidence through witness testimony and documents. 

 

In non-capital criminal cases, the court reporter is not required to 

record voir dire, opening statements, or closing arguments, except upon 

motion of any party or the judge’s own motion.  N.C.G.S. 15A-1241. 

 

Counsel or the trial judge should ask for and ensure a complete 

recordation.  Appellate review of Batson claims, in particular, are 

frustrated by the lack of a transcript of voir dire.  In State v. Campbell, 
846 S.E.2d 804 (N.C. Ct. App. 2020), voir dire was not recorded.  

Defense made a Batson objection and the parties tried to recreate the 

record.  Judge Hampson noted in his concurrence/dissent that: 
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our existing case law significantly limits a party’s ability to 

preserve the issue absent not only complete recordation but also 

specific and direct voir dire questioning of prospective jurors (or 

other evidence) about their race. . . . In light of our case law 

indicating a trial lawyer cannot recreate the record of an 

unrecorded jury voir dire to preserve a Batson challenge, the 

obligation to recreate that record, it seems, must fall on the trial 

judge in conjunction with the parties. 

 

→ To be timely, objections must be made in front of the jury to 

preserve any objections and arguments made in voir dire hearings.  

This includes preserving a ruling on a motion to suppress.  You cannot 

rely on Rule 103(a) of the N.C. Rules of Evidence.  Why not? 

 

Our Supreme Court has held Rule 103(a) unconstitutional in part 

because only the Supreme Court, not the General Assembly, can create 

rules for preserving error.  State v. Oglesby, 361 N.C. 550 (2007). 

 

Rule 10(a) of the N.C. Rules of Appellate Procedure states: 

 

“In order to preserve an issue for appellate review, a party must 

have presented to the trial court a timely request, objection, or 

motion, stating the specific grounds for the ruling the party 

desired the court to make if the specific grounds were not 

apparent from the context…” 

 

Therefore, our Supreme Court interprets Rule 10(a)(1) to require 

objections to evidence to be made in front of the jury at the time the 

evidence is introduced, even if the objection has been made and ruled 

upon previously.  State v. Ray, 364 N.C. 272 (2010). 

 

In State v. Ray, outside the presence of the jury, the defense attorney 

objected based on Rule 404(b) to the prosecutor’s cross-examination of 

the defendant.  Although the voir dire hearing occurred immediately 

before this line of questioning began in the presence of the jury, 

defendant’s attorney did not object during the actual exchange in front 

of the jury.  The Supreme Court held that the failure to object in front of 

the jury waived the 404(b) issue for appellate review. 
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An example of a case applying Rule 10(a)(1) and State v. Ray is State v. 
Joyner, 243 N.C. App. 644 (2015).  

 

In Joyner, before the defendant testified, his attorney sought to 

preclude the State from cross-examining him about old convictions 

under Rule 609.  The trial court allowed the defendant to testify during 

a voir dire hearing, heard arguments of counsel, and ruled that the 

State could cross-examine the defendant on the old convictions.  When 

the jury was called back in and the defendant testified, the defense 

attorney failed to object to the State’s cross-examination of the 

defendant about the old convictions.  The Court of Appeals held that 

“the defendant has no right to raise the Rule 609 issue on appeal.” 

 

→ Objections must be specific (cite specific statute, rule of evidence, 

and constitutional basis): 

 

Rule 10(a) of the N.C. Rules of Appellate Procedure requires the 

objecting party to cite the specific grounds for an objection.  That means 

counsel must say the specific rule of evidence and constitutional 

provision in front of the jury.  Examples: 

 

Counsel’s failure to cite Rules 403 and 404(b) waived appellate review: 

 

In State v. Allen, COA17-973, 2018 N.C. App. LEXIS 554 (June 5, 2018) 

(unpublished op.), defense counsel sought to exclude evidence under 

Rules 403 and 404(b).  During a hearing outside the presence of the jury 

the trial judge overruled the objections and ruled the evidence was 

admissible.  Defense counsel acknowledged he would need to object 

when the State offered the evidence in front of the jury. 

 

However, when the prosecutor questioned the witness in front of the 

jury defense counsel objected, stating “I apologize. Just for the record, 

we’d object to the proposed testimony on due process grounds, Federal 

Constitution, do not wish to be heard.”  The Court of Appeals held that 

the objection made in front of the jury was only on constitutional 

grounds, and not based on a rule of evidence.  The issue was waived. 
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Counsel’s failure to cite Sixth Amendment waived appellate review: 

 

In State v. Mosley, COA09-1060, 2010 N.C. App. LEXIS 758 (May 4, 

2010) (unpublished op.), the trial attorney sought to cross-examine a 

testifying co-defendant about his pending criminal charges to show bias.  

The trial attorney argued Rule 608 as the basis for admissibility.  The 

trial court denied the request to allow cross-examination.  On appeal, 

the defendant argued the cross-examination should have been allowed 

not just under Rule 608, but was required by the Sixth Amendment 

right to cross-examine and confront a witness.  The Court of Appeals 

held the constitutional issue was waived because the trial attorney 

failed to assert the Sixth Amendment during trial. 

 

→ Move to dismiss all charges for insufficient evidence and variance. 

 

Rule 10(a)(3) of the N.C. Rules of Appellate Procedure states that: “In a 

criminal case, a defendant may not make insufficiency of the evidence 

to prove the crime charged the basis of an issue presented on appeal 

unless a motion to dismiss the action, or for judgment as in case of 

nonsuit, is made at trial.” 

 

In State v. Golder, 374 N.C. 238 (2020), the Supreme Court made clear 

that when defense counsel moves to dismiss the charges, even if 

thereafter they argue only about certain charges or theories, they have 

preserved the issue of the sufficiency of the evidence for all charges and 

all theories of liability. 

 

It is not clear after Golder, and a following case State v. Smith, 375 

N.C. 224 (2020), whether a motion to dismiss for insufficient evidence 

also preserves a variance issue.  To be safe, counsel should specifically 

move to dismiss all charges for variance in addition to insufficiency. 

 

The Court of Appeals has already started to distinguish Golder.  In 

State v. Gettleman, 2020 N.C. App. LEXIS 895 (Dec. 15, 2020) 

(published op.), the defense attorney did not move to dismiss “all” 

charges but moved to dismiss certain charges specifically.  The Court of 

Appeals held that when defense counsel failed to move to dismiss “all” 
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charges, he did not preserve for appellate review the sufficiency of the 

evidence as to the charge that he did not move to dismiss. 

 

→ Submit non-pattern jury instructions, and requests to modify 

pattern instructions, in writing. 

 

N.C.G.S. 15A-1231(a) “At the close of the evidence or at an earlier time 

directed by the judge, any party may tender written instructions. A 

party tendering instructions must furnish copies to the other parties at 

the time he tenders them to the judge.” 

 

Rule 21 General Rules of Practice: “If special instructions are desired, 

they should be submitted in writing to the trial judge at or before the 

jury instruction conference.” 

 

→ Give proper notice of appeal and ensure the Office of the Appellate 

Defender is appointed and that the Office of the Appellate 

Defender has received the case from the county clerk’s office. 

 

Rules 3 and 4 of the N.C. Rules of Appellate Procedure 

 

-Oral notice of appeal at trial (not later that day or that week) 

-Written notice of appeal within 14 days 

 -MUST be served on DA and must have cert. of service 

-Appeal is from the “judgment” NOT from the “order denying the 

motion to suppress” 

-Written notice of appeal is necessary to appeal satellite-based 

monitoring (SBM) orders 

 

If notice of appeal is defective (ie. is not timely, does not include those 

items listed in Rule 3, fails to include a certificate of service, appeals 

from the denial of a motion, instead of from the judgment) then the 

appeal will be dismissed, and the Court will consider issues only by way 

of a petition for writ of certiorari under Rule 21 of the N.C. Rules of 

Appellate Procedure.  Granting a petition for certiorari is discretionary 

and the Court of Appeals can decline to review issues, whereas if notice 

of appeal is proper, the Court is required to review the issues. 
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¡ Before the Batson decision in 1986, trial courts 
followed the thinking that the parties could use 
peremptory strikes to “strike anybody they want 
to.” (Batson, 476 U.S. 79, 83) as long as that 
person wasn’t striking people based on race every 
single time in every single case. 

3
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Podcast Episode:
“Object Anyway”

More Perfect
WNYC Radio
July 16, 2016

4

¡ One strike based on race is one too many

5

“[M]ere possession of a CLE handout from a

State Bar sanctioned CLE class does not raise
an inference that a peremptory challenge was
based on race.”

State v. Tucker, 895 S.E.2d 532, 550 (2023) 

“For example, as recently as 1995,

prosecutorial training sessions conducted by
the North Carolina Conference of District
Attorneys included a ‘cheat sheet’ titled

‘Batson Justifications: Articulating Juror
Negatives.’

State v. Clegg, 380 N.C. 127, 155 (2022)

6
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2/1≅

7

8

9
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10

Black/White Prosecutor Removal Ratios for Largest Cities in NC

Winston-Salem (Forsyth) 3.0 
Durham (Durham) 2.6
Charlotte (Mecklenburg) 2.5
Raleigh (Wake) 1.7
Greensboro (Guilford) 1.7
Fayetteville (Cumberland) 1.7

11

¡ “In stark contrast to these findings, this Court has never 
ruled that the State intentionally discriminated against 
a juror of color in violation of Batson.”

State v. Robinson, 2020

12
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¡ State v. Clegg (2016): “based on their body language, based 
on their failure to look at me when I was trying to 
communicate with them”

¡ State v. Campbell (2017): “she was a participant, if not an 
organizer, for Black Lives Matter.”

¡ State v. Hood (2018): prosecutor assumed Black male juror 
had been a participant in crime rather than a victim

¡ State v. Alexander (2019): “[T]he gentleman struck me as 
someone who was just not a reasonable citizen basically. ”

¡ State v. Smith (2021): struck the only two Black jurors called 
thus far; “she was giving me a mean look the whole time.”

13

14

State v. Clegg, 380 N.C. 127 (2022)
The defendant was tried for armed robbery and possession of firearm by felon in Wake 

County. When the prosecution struck two Black jurors from the panel, defense counsel made 
a Batson challenge. The prosecution argued the strikes were based on the jurors’ body 

language and failure to look at the prosecutor during questioning. The prosecution also 
pointed to one of the juror’s answer of “I suppose” in response to a question on her ability to 

be fair, and to the other juror’s former employment at Dorothea Dix, as additional race-
neutral explanations for the strikes. The trial court initially found that these reasons were not 

pretextual and overruled the Batson challenge. 

At NCSC, Court found: - Shifting and mischaracterized reasons were evidence of pre-text
- Demeanor-based explanations were insufficient without findings of fact on the point
- Trial court did not meaningfully apply the “more-likely-than not” burden of proof
- Prosecutor questioned jurors in a disparate manner
- Trial court recited a reason for the strike not offered by the prosecution

15
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vPrima facie case = low bar (we really mean it this time!)
vStrikes by Objecting Party are Irrelevant
vReview of History is Required
vNo smoking gun needed! 
vReasons contradicted by record are weightless 
vShifting reasons are suspicious 

vDemeanor-based reasons valid only if credited by court
vCourt cannot invent own reasons for strikes

16

¡ Miller-El v. Cockrell (Miller-El I), 537 U.S. 322 (2003)
Miller-El v. Dretke (Miller-El II), 545 U.S. 231 (2005)

¡ Snyder v. Louisiana, 552 U.S. 472 (2008)

¡ Foster v. Chatman, 136 S.Ct. 1737 (2016)

¡ Flowers v. Mississippi, 139 S.Ct. 2228 (2019)

17

“More powerful than these bare 

statistics, however, are side-by-side 

comparisons of some black venire 

panelists who were struck and white 

panelists allowed to serve.”

Miller-El v. Dretke, 545 U.S. 231, 241 (2005).

18
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Miller-El v. Dretke, 545 U.S. 231, 247 n.6 (2005)

19

Clegg

Ability to 
Focus on 

Case

Flowers

Familiarity 
with 

witnesses 
and parties

Foster

Marital 
Status and 

Age 

Snyder

Work 
Obligations

20

NC Supreme Court

“The trial court declined to adopt

defendant’s suggested ‘single factor

approach’ to compare the prospective jurors

because that approach fails to consider

each juror’s characteristics ‘as a totality.’

Instead, the trial court adopted the

State’s “whole juror” approach in its

comparisons.”

State v Hobbs, 884 S.E.2d 639 (2023) (emphasis 
added).

“Similarly situated does not

mean matching any one of

several reasons the prosecution

gave for striking a potential juror

— it means matching all of

them.”

Clarence Thomas Dissent

Miller-El v. Dretke (Miller-El II), 545 U.S. 231, 291 
(2005) (Thomas, J., dissenting) (emphasis added)

21
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22

¡ Skepticism Towards Demeanor Justifications: 
Observing that “demeanor-based explanations . . . are 
particularly susceptible to serving as pretexts for 
discrimination” and are “not immune from scrutiny or 
implicit bias.”

¡ State v. Alexander, 274 N.C. App. 31 (2020) (internal 
quotations omitted) *Batson remand, still ongoing

23

1. Didn’t think of it at the time
2. Didn’t know the law well enough
3. Didn’t think the judge would grant it
4. Didn’t feel comfortable making 

objection

24



9/3/24

9

• Create appellate issue (no need to exhaust 
peremptories) – potential for new trial!

• Potential for a Batson remand
• Get future jurors passed by State in your case
• Strengthen later Batson objections
• Right thing to do/duty to the client

Reasons to object, anyway!

25

ALWAYS

26

1. Record jury selection/complete recordation 
(15A-1241)

2. Record juror race (via questionnaire or self 
identify on record) 

3. Motion Seeking Strike and Batson Hearing 
Procedures

27
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28

1. Prima facie case
2. Race neutral justification
3. Purposeful discrimination

29

30
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“The North Carolina court system has a 
well-documented problem with Black 
citizens being disproportionately excluded 
from the fundamental civil right to serve 
on juries.”

31

Black/White Prosecutor Removal Ratios for Largest Cities in NC

Winston-Salem (Forsyth) 3.0 
Durham (Durham) 2.6
Charlotte (Mecklenburg) 2.5
Raleigh (Wake) 1.7
Greensboro (Guilford) 1.7
Fayetteville (Cumberland) 1.7

32

¡ Jury seating charts from past trials in your jurisdiction
¡ Transcripts from jury selection
¡ Questionnaires from case file
¡ Affidavits from seasoned attorneys
¡ Strike rate sheets – file away in your office for future cases

33
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34

35

36
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37

38

¡ Print out multiple sheets for your trial binder. Designate one 
for Black vs. Non-Black, Latino vs. Non-Latino, and Women 
vs. Non-Women (i.e. Men), and any other scenarios that may 
arise. 

39
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Cause

Cause Cause

Cause

CausePassed Passed

Passed Passed Passed Passed

40

41

Cause CauseCause

42
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2

2

100

2

8

25

4

43

2 2
2 8

4

(100%) (25%)

44

Step 1: Prima Facie Case

¡ State struck 2 of 8 qualified white jurors and 2 of 2 qualified 
Black jurors. Calculate the strike ratio!

¡ What else to say?

45
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Step 2: Prosecutor’s reasons

¡ Ms. Jeffreys –Black Woman. Worked as nurse aid at 
Dorthea Dix (record shows no other juror asked 
questions about work in mental health field).

¡ Ms. Aubrey – Black Woman - “I suppose so” in response 
to “can you be fair?” (record shows that she said that in 
response to “can you focus?”)

¡ Both: Failure to look at me when I was trying to 
communicate with them 

¡ Both: body language

46

¡ Mr Smith – white man, passed by the State, has a 
business and it will be difficult to serve, wasn’t asked if 
he could focus

¡ Ms Fleming – white woman, passed by the State, has 
two children and child care issues, wasn’t asked if she 
could focus

¡ Defense attorney did not observe inappropriate body 
language

47

Step 3: Response? 

¡ Shifting reasons
¡ Reasons not supported by record
¡ Disparate questioning
¡ Non-specific reasons (gave reasons as to body language of both 

jurors collectively)
¡ Reasons based on demeanor and body language inherently 

suspect
¡ Did not observe the demeanor cited by prosecutor
¡ Repeat of the strike data

48
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www.cdpl.org

49

v WHEN to object?
v Approach the bench pursuant to pre-established strike/hearing 

procedures
v Make objection as soon as possible after objectionable strike, 

then renew

v WHAT to say? 
v Strike ratio, CJA, historical data, put observations of demeanor 

on the record

v WHAT remedy to seek?
v When possible, seek seating of wrongly struck juror 

50

[W]hen you see that [the defendant is] 
going to get stuck being judged by 
middle-aged white women, middle-
aged white men, as a Black man, I 
didn’t feel like that was— it kind of hurt 
me that I didn’t get picked.

51
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Hannah: Hannah.b.autry@nccourts.org

Kailey: Kmorgan@cdpl.org

52



                                       Batson Objections                    Quick Guide 2024 
 
 

 

 

 

 

 

 

 

  

 

 

 
   

 

              STEP ONE: PRIMA FACIE CASE 
 

You have burden to show an 
inference of discrimination 

 

Johnson v. California, 545 U.S. 162, 170 
(2005). 
 
Step one is “not intended to be a 
high hurdle for defendants to 
cross.” Hobbs, 374 N.C. at 350 (2020).  
 

“The burden on a defendant at this 
stage is one of production, not 
persuasion…At the stage of 
presenting a prima facie case, the 
defendant is not required to 
persuade the court conclusively 
that discrimination has occurred.” 
Hobbs, 374 N.C. at 351.   
 
 

Establishing a Batson violation does 
not require direct evidence of 
discrimination.  Batson v. Kentucky, 
476 U.S. 79, 93 (1986) (“Circumstantial 
evidence of invidious intent may include 
proof of disproportionate impact.") 

 

“All circumstances” are relevant, including history.  
Snyder, 552 U.S. at 478; Hobbs, 374 NC at 350-51.  

 

• Calculate and give the strike pattern/disparity.  Miller-El v. Dretke, 545 
U.S. 231, 240-41 (2005). 

 

 
 

 
 
 

• Give the history of strike disparities and Batson violations by this DA’s 
office/prosecutor.  Miller-El, 545 U.S. at 254, 264; Flowers v. Mississippi, 139 
S.Ct. 2245 (2019) (Contact CDPL for supporting data from your county.) 

 

• State questioned juror differently or very little. Miller-El, 545 U.S. at 
241, 246, 255; State v. Clegg, 380 N.C. 127 (2022); Hobbs, 374 N.C. at 358-59. 

 

• Juror is similar to white jurors passed (describe how). Foster v. 
Chatman, 578 U.S. 488, 505-506 (2016); Snyder, 552 U.S. at 483-85.  

 

• State the racial factors in case (race of Defendant, victim, any 
specific facts of crime). 

 

 

• No apparent reason for strike. 
 

 

OBJECT to any strike that could be viewed as based on race, gender, religion, or national origin. 
 

“This motion is made under Batson v. Kentucky, the 5th, 6th and 14th Amendments to the U.S. Constitution, 
Art. 1, Sec. 19, 23 and 26 of the N.C. Constitution, and my client’s rights to due process and a fair trial.” 

 
 

 REMEMBER: 
 

• You can object to the first strike. The Constitution bars 
“striking even a single prospective juror for a 
discriminatory purpose.” Snyder v. Louisiana, 552 U.S. 
472, 478 (2008). 
 

• Your client does not have to be a member of the same 
cognizable class as the juror. Powers v. Ohio, 499 U.S. 
400 (1991). 

 

• You do not need to exhaust your peremptory 
challenges to preserve a Batson challenge. 
 

• Batson applies to strikes based on race, gender, 
religion, and national origin. J.E.B. v. Alabama ex rel. 
T.B., 511 U.S. 127 (1994); N.C. Const. Art. 1; Sec. 26.  

• Peremptory challenges exercised by the Defendant are 
not relevant to the question of whether the State 
discriminated.  State v. Hobbs, 374 N.C. 345, 357 
(2020).  

 
 

TIPS: 
 Consider asking for strikes and objections to be made 

outside the presence of the jury. 
 Whenever possible, make your objection immediately, 

before jurors are excused, so that they can be seated if 
your objection is granted. 

SLOW DOWN 
1. A strong Batson objection is well-supported. Take 

the time you need to gather and argue your facts.  
2. Check your own implicit biases 

 

• Am I hesitant to object because of my own implicit 
biases or fear of talking about race? 

• Avoid “Reverse Batson” -  Select jurors based on 
their answers, not stereotypes 

- What assumptions am I making about this 
juror?  

- How would I interpret that answer if it were 
given by a juror of another race? 

  
  

 
 
  

 

  
 

“The State has stuck ___% of Black jurors and ___% of white jurors” 
or 

“The State has used 3 of its 4 peremptory strikes on Black jurors” 



    CREATED BY THE CENTER FOR DEATH PENALTY LITIGATION                www.cdpl.org 

 

                                 STEP TWO: RACE-NEUTRAL EXPLANATION 
 

 

• If the State volunteers reasons without prompting from the Court, 
the prima facie showing is assumed; move to step 3.  Hobbs, 374 
N.C. at 354; Hernandez v. New York, 500 U.S. 352, 359 (1991). 
 

• Prosecutor must give a reason and the reason offered must be the 
actual reason.  Clegg, 380 N.C. at 149; State v. Wright, 189 N.C. App. 
346 (2008).  

• Court cannot suggest its own reason for the strike. Miller-El, 545 U.S. 
at 252; Clegg, 380 N.C. at 144. 

• Argue reason is not race-neutral (e.g., NAACP membership) 
 
 

 

 

Burden shifts to State to 
explain strike 

 

Hobbs, 374 N.C. at 354. 

 

                                   STEP THREE: PURPOSEFUL DISCRIMINATION 
You now have burden to prove 

it’s more likely than not race 
was a significant factor 

 
Judge must weigh all your evidence, 
including what you presented at 
Step One. Clegg, 380 N.C. at 156.  
 
You do not need smoking gun 
evidence of discrimination.  Clegg, 
380 N.C. at 157-57. 
 
Peremptory challenges exercised by 
the Defendant are not relevant. 
Hobbs, 380 N.C. at 357.   
 
Absolute certainty is not required. 
Standard is more likely than not, i.e. 
whether the risk of discrimination is 
unacceptable. Clegg, 380 N.C at 162-
63. 
 
Race does not have to be the only 
factor.  It need only be “significant” 
in determining who was challenged 
and who was not. Miller-El, 545 U.S. 
at 252. 
  
The defendant does not bear the 
burden of disproving every reason 
proffered by the State.  Foster, 578 
U.S. at 512.  

 

The best way to prove purposeful discrimination is to show 
the prosecutor's Step Two reasons are pretextual 

• Reason applies equally to white 
jurors the State has passed. 
Compared jurors don’t have to be 
identical.  Miller-El, 545 U.S. at 247, 
n.6; Hobbs, 374 N.C. at 358-59.   

 

• Reason is not supported by the 
record. Foster, 578 U.S. at 502-503; 
Clegg, 380 N.C. at 154 (pretext shown 
when a prosecutor misstates, 
mischaracterizes, or simply 
misremembers).  

 

• Reason is nonsensical or 
fantastic. Foster, 578 U.S. at 509. 

• Reason is race-related. E.g., juror 
supports Black Lives Matter  

 

• State failed to ask the juror any 
questions about the topic the 
State now claims is disqualifying. 
Miller-El, 545 U.S. at 241. 

• State questioned Black and white 
jurors differently. Miller-El, 545 U.S. 
at 255.  

• State gave shifting reasons. Foster, 578 U.S. at 507; Clegg, 380 N.C. at 
154.  

REMEDY FOR BATSON VIOLATION    
If the court sustains your Batson objection, the improperly struck juror(s) should be seated,  

or the entire venire should be struck. State v. McCollum, 334 N.C. 208, 235 (1993). 

Reasons courts have 
found inherently suspect 

• Juror’s demeanor or 
body language. Snyder, 
552 U.S. at 479, 488; 
Clegg, 380 N.C. at 155 
(should be viewed with 
“significant suspicion.”) 
 

• Juror’s expression of 
hardship or reluctance 
to serve. Snyder, 552 U.S. 
at 482 (hardship and 
reluctance does not bias 
the juror against any one 
side; only causes them to 
prefer quick resolution, 
which might in fact favor 
the State). 
 

• A laundry list of 
reasons. Foster, 578 U.S. 
at 502.  
 

 
 

 



Strike Ratio Worksheet                            Date:_____________________                    Defense Counsel:_________________________________ 
State v. ______________________      County:_____________________                Prosecutor(s):____________________________________  
 
 

*Do not include jurors struck for cause in this count. Include a tally mark for each juror passed by the State and each juror struck by the State.  
 

 

BLACK Venire Members 

 

 

 

 

 

 

 

 

 

 

NON-BLACK Venire Members 

 
 

 

 

 

 

Peremptorily Struck by State 

 

 

 

Passed plus struck by the State* 

Peremptorily Struck by State 

Passed plus struck by the State* 

Your honor, the State has removed _____ Black 
jurors… 

…out of _____ Black jurors available to them.  

In other words, the state has removed  

_____% of Black jurors.  

The State has removed _____ non-Black 
jurors… 

…out of _____ non-Black jurors available to 
them. 

In other words, the state has removed  

_____% of non-Black jurors.  

 

 

Your Honor, that means that 
the State is removing Black 
jurors at _____ times the rate 
of non-Black jurors. 

 Strike Ratio 

Example 

State struck 3 of 7 Black jurors: 

3 divided by 7 = .42  

Convert to percentage by moving 
decimal to the right two spaces = 
42%  

State struck 1 of 5 Non-Black jurors: 

1 divided by 5 = .20  

Convert to percentage by moving 
decimal to the right two spaces = 
20% 

42 divided by 20 = 2.1 STRIKE RATIO 

 



2024

1

PROTECTING JURORS 
FROM STATE 

CHALLENGES FOR 
CAUSE

September 12, 2024
Inclusive Juries Project, Duke University School of Law

Emily Coward, Director
Johanna Jennings, Consultant

1

AGENDA
1. Whitewashing: Losing Jurors at the Cause Stage

2. Statutory Framework & Cause Standard
3. Putting Unfavorable Case Law to Use

4. Rehabilitation & Objection

5. Final Tips & Takeaways

2

SOME CONTEXT
• We are talking about the moment in trial where the judge or the 

prosecutor is attempting to remove a juror for cause

• We will go over best practices to make the state use a peremptory 
or give yourself a chance to talk to that juror

• Empirically, diverse juries are better juries
• longer deliberations
• discussed more case facts
• made fewer inaccurate statements
• more likely to correct inaccurate statements

3
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PROSECUTORS’ PROBLEMATIC RECORD

Thomas Ward Frampton, For Cause: Rethinking Racial Exclusion and the American Jury, 118 
Mich. L. Rev. 785 (2020).

Available at: https://repository.law.umich.edu/mlr/vol118/iss5/3

4

U.S. CONSTITUTION 
REMEDY? 

Unfair Cause Challenge Practices à  

 6thA Fair Cross Section
 14thA Equal Protection Clause

 6thA Impartial Jury + 14thA Due Process Clause

Thomas Ward Frampton, For Cause: Rethinking Racial Exclusion and the American Jury, 118 Mich. 
L. Rev. 785 (2020).

Available at: https://repository.law.umich.edu/mlr/vol118/iss5/3

5

LITIGATION 
TOOL

6
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NCGS § 15A-1212 

GROUNDS FOR 
CHALLENGE FOR 
CAUSE

(1) Does not qualify under NCGS § 9-3

(2) Mental or physical infirmity

(6) Formed opinion on guilt/innocence

(7) Presently charged with a felony

(8) “As a matter of conscience,” unable to 
render a verdict

(9) “For any other cause is unable to 
render a fair and impartial verdict.”

7

RENDER A FAIR AND 
IMPARTIAL VERDICT 
• It is ok for the juror to have biases!

• “The operative question is not whether the prospective juror is biased 
but whether that bias is surmountable with discernment and 
obedience to the law . . .” State v. Smith, 352 N.C. 531, 545 (2000)

• The standard is not “can you be fair and 
impartial?”

• Be prepared to educate the judge on the case law. 

8

CASE LAW TRANSLATOR*

Case law 
protecting 
the right of a 
juror with 
pro-state bias

Protect the 
right of the 
juror with a 
[insert state’s 
complaint] bias

*Credit to Elizabeth Gerber of the Mecklenburg County Defender’s Office

9
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BLACK LIVES MATTER JUROR
Argument

The State’s cause challenge is 
properly denied even where:

• A juror is skeptical of the 
credibility of law enforcement 
officers

• A juror feels aligned with racial 
justice issues including BLM and 
criminal legal reform

• A juror is more inclined to assign 
credibility to a civilian over an 
officer 

So long as the juror will participate in 
reaching a fair and impartial verdict by 
listening to the evidence in this case and 
apply the law in this case.

Law
Carolina Beach Chief of 
Detectives, Lt. Goodson, was 
properly retained on the jury 
where the Lt. said he:

• “attach[ed] a great deal of 
credibility to law enforcement 
officers”

• Felt “a closeness to law 
enforcement officers” in his 
“bones”

• Would “be more inclined to 
assign more credibility to the 
officer over . . . the civilian”

State v. Cummings, 361 N.C. 438, 453-
56 (2007)

10

HONEST-TO-A-FAULT JUROR
Law

Two jurors (a police officer and a 
relative of an ADA) were retained 
where both:
• Could not positively rule out 

having a pro-prosecution bias, but
• Ultimately “indicated that [they] 

would render a fair and impartial 
decision.”

Because:

The jurors’ responses “represent 
nothing more than total honesty and 
their import is characteristic of any 
prospective juror whose individual 
biases are not instantly shed upon 
being summoned for jury duty.”

State v. Whitfield, 310 N.C. 608, 612 (1984)

Argument

Whitfield directs that a juror who 
has expressed a bias or 
preference, but ultimately 
indicates they can participate in 
coming to a fair and impartial 
verdict, should be seated. 

Research indicates jurors’ self-assessment of 
their biases is unrelated to jurors’ ability to 
determine facts and “largely independent of 
their final verdict preferences.” 
Thomas Ward Frampton, For Cause: Rethinking 
Racial Exclusion and the American Jury, 118 Mich. 
L. Rev. 785, 831 (2020).

11

JUROR WHO KNOWS THE 
CASE, CLIENT, OR PLACE

Law
State v. Grooms: Juror knew 
victim and attended a pretrial 
protest of delay in bringing case 
to trial

State v. Lasiter: Juror had “several 
personal and social” ties to LEOs 
and courthouse personnel, her 
husband was a bailiff, and she 
knew the ADA trying the case.

State v. Hunt: Juror/officer knew 
the testifying officers and had heard the defendant’s case 
discussed by other LEOs

Argument

Juror who knows your client and 
expresses concern about the 
prosecution of the case should be 
allowed to serve.

Juror who knows anyone associated 
with the client or the defense 
should be allowed to serve.

Juror who knows testifying 
witnesses and has heard others 
discussing the case should be 
allowed to serve.

12
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DISTRACTED-BY-CIRCUMSTANCE 
JUROR

Argument

Juror who repeatedly 
expresses concerns about 
circumstances (finances, job, 
caretaking, etc.) is still 
qualified where the juror can 
follow the law, listen to the 
evidence, and be fair to both 
sides.

Law
Juror seated despite repeatedly 
voicing concerns that finances 
would be on his mind such that 
it would interfere with his 
ability to pay attention, to take 
his time, and to listen to the 
evidence. 
Q. Do you think it [would] impair your ability to listen 
to the evidence in the case [fairly]?

A. Yes, I do.

Q. You do?

A. Yes. 

State v. Reed, 355 N.C. 150, 151-60 
(2002)

13

REHABILITATION 
• Tell the juror about SCT language about the role of the jury:

• “The diverse and representative character of the jury must be maintained ‘partly as an assurance of 
diffused impartiality and partly because sharing in the administration of justice is a phase of civic 
responsibility.’” Justice Kennedy in J.E.B. v. Alabama, 511 U.S. 127, 134 (1994). 

• “[T]he jury is a necessary check on governmental power.” Peña-Rodriguez v. Colorado, 137 S.Ct. 855, 860 
(2017). 

• Tell the juror having different perspectives and opinions is ok!

• We all come with biases and perspectives. Our differences and perspectives make the jury system 
function.

• Walk the juror toward questions about the verdict being fair and impartial. Step by step. 
Be patient.

• Ex: Knowing that it’s individual citizens like you that make the jury system work, could you listen to the 
evidence in this case? Could you determine what the facts are based on what you see and hear? Could 
you listen to the judge explain the law? Could you deliberate with other jurors? And, if or when you and 
your other jurors reach a verdict, would your participation in with your jurors render that verdict unfair 
or unjust?

14

HOW TO OBJECT

• Use your quick guide!
• State the legal basis
• Translate the case law
• Point out any other relevant unfairness you see

15
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PRESERVATION

• Mechanics are on the quick guide
• Focus on the impact at your trial
• Possible to win the issue
• Stem the unfair actions of the prosecutor/judge
• Ripple effects

16

FINAL TIPS & TAKEAWAYS
• Expand the notion of who is a qualified juror 

• If you see unfairness, say something
• Disparate questioning

• Different degree of vigor

• Structural issues  - childcare, low juror pay

• Consider:
• A pretrial motion alerting the court to the data/issue

• Bring copies of the case law and Frampton article

17

CONTACT INFO
Emily Coward
Director, Inclusive Juries Project
coward@law.duke.edu

Johanna Jennings
Consultant, Inclusive Juries Project
Jennings.Johanna@gmail.com

18
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Second, jury selection is a critical art.  Public outrage decried the Rodney King, O.J. Simpson, 

McDonald’s hot coffee spill, nanny Louise Woodward, and the 253-million-dollar VIOXX 

verdicts, all of which had juries selected using trial consultants.  After three-plus decades, I now 

believe jury selection and closing argument decide most close cases.   

 

Third, I am an eclectic, taking the best I have ever seen or heard from others.  Virtually nothing 

herein is original, and I neither make any representations regarding accuracy nor claim any 

proprietary interest in the materials.  Pronouns are in the masculine in accord with holdings of the 

cases referenced.   

 

Last, like the conductor of a symphony, be steadfast at the helm, remembering the basics: 

Preparation spawns the best examinations.  Profile favorable jurors.  File pretrial motions that limit 

evidence, determine critical issues, and create a clean trial.  Be vulnerable, smart, and courageous 

in jury selection.  Cross with knowledge and common sense.  Be efficient on direct.  Perfect the 

puzzle for the jury.  Then close with punch, power, and emotion. 

 

I wish to acknowledge Timothy J. Readling, Esq., for his able assistance in researching, drafting, 

and editing this presentation. 
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I. Preliminary Observations (TOC) 

 

 

You can try the best case ever tried, but with the wrong jury you will lose.  Lawyers who espouse 

“Let’s go with the first twelve” are either unwilling to do the work necessary for the best chance 

of success or think far too highly of themselves.  The trial lawyer must be aware of the world in 

which we live: jurors bring—besides their life experience and common sense—their individual 

stories, unconscious beliefs, current concerns, and society’s moods and narratives.  You cannot 

protect your client unless you address, and undress, these issues during jury selection. 

 

 

II. Jury Pool (TOC) 

  

 

A. Fair Cross-Section: (TOC) 

 

The U.S. and N.C. Constitutions require that petit juries (i.e., trial juries) be selected from a fair 

cross-section of the community.  See U.S. Cont. amend. VI; N.C. Const. art. I §§ 24 & 26; Duren 

v. Missouri, 439 U.S. 357 (1979); State v. Bowman, 349 N.C. 459 (1998).  A violation of the fair 

cross-section requirement occurs when a defendant proves: (1) the group alleged to be excluded is 

a distinctive group in the community; (2) the representation of such group in the jury pool is not 

fair and reasonable in relation to the number of such persons in the community; and (3) 

underrepresentation is due to the systematic exclusion of such group in the jury selection process.  

See Duren, 439 U.S. at 364.  Jury lists are comprised currently of citizens who are voters or 

licensed drivers.  One study reports this practice results in the underrepresentation of minorities.1 

 

B. Prospective Juror Qualifications: (TOC) 

 

A prospective juror is qualified to serve as a juror upon meeting the following requirements of 

N.C. Gen. Stat. § 9-3, summarized as follows: (1) a North Carolina citizen; (2) a resident of the 

county; (3) has not served as a juror in the last two years; (4) has not served a full term as a grand 

juror in the last six years; (5) is at least 18 years old; (6) is physically and mentally competent; (7) 

understands English; and (8) has not been convicted of or pled guilty or no contest to a felony 

(unless citizenship rights were restored).  Note a prospective juror with a pending felony charge 

may be challenged for cause.  N.C. Gen. Stat. § 15A-1212(7).  

 

A few points to know about juror qualification.  First, a juror is not considered to have served until 

sworn.  State v. Golphin, 352 N.C. 364 (2000).  Second, the date of swearing serves as the relevant 

date in calculating the juror’s next lawful date of service.  Id.  Third, a defendant does not have a 

 
1 Mary R. Rose, Raul S. Casarez & Carmen M. Gutierrez, Jury Pool Underrepresentation in the Modern Era: Evidence 

from Federal Courts (2018). 
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statutory or constitutional right to be present for District Court proceedings regarding juror 

qualification.  State v. McCarver, 341 N.C. 364 (1995). 

 

C. Informing Prospective Jurors: (TOC) 

 

Prior to jury selection, prospective jurors are required to be informed by the trial court of the 

following: (1) the identities of the parties and counsel; (2) the defendant’s charges; (3) the alleged 

victim’s name; (4) the defendant’s plea to the charge; and (5) any affirmative defense for which 

the defendant gave pre-trial notice.  N.C. Gen. Stat. § 15A-1213. 

 

While the defendant is required to give pre-trial notice of any affirmative defense (e.g., alibi, self-

defense, etc.), this notice is inadmissible against the defendant pursuant to the reciprocal discovery 

statute.  N.C. Gen. Stat. § 15A-905(c)(1).  The conflict between the statutes is resolved by the 

defendant informing the trial court that he or she will not use a particular defense for which notice 

was given.  See State v. Clark, 231 N.C. App. 421 (2013) (holding trial court did not err by 

informing prospective jurors of an affirmative defense when record did not show defendant 

informed the trial court that he would not pursue self-defense). 

 

 

III. Voir Dire: State of the Law (TOC) 

 

 

Voir dire means to speak the truth.2  Our highest courts proclaim its purpose.  Voir dire serves a 

dual objective of enabling the court to select an impartial jury and assisting counsel in exercising 

peremptory challenges.  Mu’Min v. Virginia, 500 U.S. 415, 431 (1991).  The North Carolina 

Supreme Court held jury selection has a dual purpose, both to help counsel: (1) determine whether 

a basis for challenge for cause exists; and (2) intelligently exercise peremptory challenges.           

State v. Wiley, 355 N.C. 592 (2002); State v. Simpson, 341 N.C. 316 (1995).   

 

Counsel who wishes to exclude a potential juror for bias must demonstrate, through questioning, 

that the potential juror lacks impartiality. Wainwright v. Witt, 469 U.S. 412 (1985).  If the Court 

attempts to limit questioning or the prosecutor objects during questioning, demonstrate how your 

questions relate to the dual objectives of voir dire.  In other words, fulfilling the objectives of jury 

selection requires the ability to question jurors for those purposes. 

 

A. Case Law: (TOC) 

 

Case law amplifies the aim of jury selection.  Each defendant is entitled to a full opportunity to 

face prospective jurors, make diligent inquiry into their fitness to serve, and to exercise his right 

to challenge those who are objectionable to him.  State v. Thomas, 294 N.C. 105, 115 (1978).  The 

purpose of voir dire and exercise of challenges “is to eliminate extremes of partiality and assure 

both . . . [parties] . . . that the persons chosen to decide the guilt or innocence of the accused will 

reach that decision solely upon the evidence produced at trial.”  State v. Conner, 335 N.C. 618 

(1994).  We all have natural inclinations and favorites, and jurors, at least on a subconscious level, 

 
2 In Latin, verum dicere, meaning “to say what is true.”  
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give the benefit of the doubt to their favorites.  Jury selection, in a real sense, is an opportunity for 

counsel to see if there is anything in a juror’s yesterday or today that would make it difficult for a 

juror to view the facts, not in an abstract sense, but in a particular case, dispassionately.  State v. 

Hedgepath, 66 N.C. App. 390 (1984).   

 

B. Statutes: (TOC) 

 

Statutory authority empowers defense counsel to “personally question prospective jurors 

individually concerning their fitness and competency to serve” and determine whether there is a 

basis for a challenge for cause or to exercise a peremptory challenge.  N.C. Gen. Stat. § 15A-

1214(c); see also N.C. Gen. Stat. § 9-15(a) (counsel shall be allowed to make direct oral inquiry 

of any juror as to fitness and competency to serve as a juror).  In capital cases, each defendant is 

allowed fourteen peremptory challenges, and in non-capital cases, each defendant is allowed six 

peremptory challenges.  N.C. Gen. Stat.  § 15A-1217.  Each party is entitled to one peremptory 

challenge for each alternate juror in addition to any unused challenges.  Id.  

 

A peremptory challenge is a “creature of statute” and not a constitutional right.  Rivera v. Illinois, 

556 U.S. 148 (2009).  The court may remove peremptory challenges as a sanction.  State v. Banks, 

125 N.C. App. 681 (1997).  The court may not grant additional peremptory challenges.  State v. 

Hunt, 325 N.C. 187 (1989).  But see State v. Barnes, 345 N.C. 184 (1997) (trial court did not err 

by granting each defendant a peremptory challenge when a juror was dismissed due to an 

emergency).  A peremptory challenge may be exercised without explanation with one limitation: 

the challenge may not be used if due to a constitutionally protected characteristic of a juror (e.g., 

race, gender, etc.).  

 

Never lose sight of the purpose of a peremptory challenge: “Peremptory challenges, by enabling 

each side to exclude those jurors it believes will be most partial toward the other side, are a means 

of eliminating extremes of partiality on both sides, thereby assuring the selection of a qualified 

and unbiased jury.”  Holland v. Illinois, 493 U.S. 474 (1990).  Case law approves of deselection 

as a central purpose of peremptory challenges. 

 

C. Constitution: (TOC) 

 

Criminal defendants have a constitutional right under the Sixth and Fourteenth Amendments to 

voir dire jurors adequately.  “[P]art of the guarantee of a defendant’s right to an impartial jury is 

an adequate voir dire to identify unqualified jurors. . . . Voir dire plays a critical function in 

assuring the criminal defendant that his [constitutional] right to an impartial jury will be honored.”  

Voir dire must be available “to lay bare the foundation of a challenge for cause against a 

prospective juror.”  Morgan v. Illinois, 504 U.S. 719, 729, 733 (1992);3 see also Rosales-Lopez v. 

U.S., 451 U.S. 182, 188 (1981) (plurality opinion) (“Without an adequate voir dire, the trial judge’s 

 
3 This language was excised from a capital murder case.  See Morgan v. Illinois, 504 U.S. 719 (1992). 
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responsibility to remove prospective jurors who will not be able to impartially follow the court’s 

instructions and evaluate the evidence cannot be fulfilled.”).4    

Now, the foundational principles of jury selection.  

  

 

IV. Selection Procedure (TOC) 

 

 

A. Statutes: (TOC) 

 

Trial lawyers should review and be familiar with the following statutes.  Two sets govern voir dire.  

N.C. Gen. Stat.  § 15A-1211 through 1217; and N.C. Gen. Stat. §§ 9-1 through 9-18. 

 

• N.C. Gen. Stat. §§ 15A-1211 through 1217: Selecting and Impaneling the Jury; 

• N.C. Gen. Stat. § 15A-1241(b): Record of Proceedings; 

• N.C. Gen. Stat.  §§ 9-1 through 9-9: Preparation of Jury List, Qualifications of Jurors, 

Request to be Excused, et seq.; and 

• N.C. Gen. Stat. §§ 9-10 through 9-18: Petit Jurors, Judge Decides Competency, 

Questioning Jurors without Challenge, Challenges for Cause, Alternate Jurors, et seq.  

 

B. Pattern Jury Instructions: (TOC) 

 

Recite the pattern jury instructions to jurors. 
 

• Pattern Jury Instructions: Substantive Crime(s) and Trial Instructions5  

• N.C.P.I. – Crim. 100.21: Remarks to Prospective Jurors After Excuses Heard (parties 

are entitled to jurors who approach cases with open minds until a verdict is reached; 

free from bias, prejudice or sympathy; must not be influenced by preconceived ideas 

as to facts or law; lawyers will ask if you have any experience that might cause you to 

identify yourself with either party, and these questions are necessary to assure an 

impartial jury; being fair-minded, none of you want to be tried based on what was 

reported outside the courtroom; the test for qualification for jury service is not the 

private feelings of a juror, but whether the juror can honestly set aside such feelings, 

fairly consider the law and evidence, and impartially determine the issues; we ask no 

more than you use the same good judgment and common sense you used in handling 

your own affairs last week and will use in the weeks to come; these remarks are to 

 
4 Rosales-Lopez was a federal charge alleging defendant’s participation in a plan to smuggle Mexican aliens into the 

country, and defendant sought to questions jurors about possible prejudice toward Mexicans. 
5 The North Carolina pattern jury instructions are sample instructions for criminal, civil, and motor vehicle negligence 

cases used by judges as guidance for juries for reaching a verdict.  Created by the Pattern Jury Instruction Committee, 

eleven trial judges, assisted by the School of Government and supported by the Administrative Office of the Courts, 

produce supplemental instructions yearly based on changes in statutory and case law.  While not mandatory, the pattern 

jury instructions have been cited as the “preferred method of jury instruction” at trial.  State v. Sexton, 153 N.C. App. 

641 (2002). 
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impress upon you the importance of jury service, acquaint you with what will be 

expected, and strengthen your will and desire to discharge your duties honorably). 

• N.C.P.I. – Crim. 100.22: Introductory Remarks (this call upon your time may never be 

repeated in your lifetime; it is one of the obligations of citizenship, represents your 

contribution to our democratic way of life, and is an assurance of your guarantee that, 

if chance or design brings you to any civil or criminal entanglement, your rights and 

liberties will be regarded by the same standards of justice that you discharge here in 

your duties as jurors; you are asked to perform one of the highest duties imposed on 

any citizen, that is to sit in judgment of the facts which will determine and settle 

disputes among fellow citizens; trial by jury is a right guaranteed to every citizen; you 

are the sole judges of the weight of the evidence and credibility of each witness; any 

decision agreed to by all twelve jurors, free of partiality, unbiased and unprejudiced, 

reached in sound and conscientious judgment and based on credible evidence in accord 

with the court’s instructions, becomes a final result; you become officers of the court, 

and your service will impose upon you important duties and grave responsibilities; you 

are to be considerate and tolerant of fellow jurors, sound and deliberate in your 

evaluations, and firm but not stubborn in your convictions; jury service is a duty of 

citizenship). 

• N.C.P.I. – Crim. 100.25: Precautionary Instructions to Jurors (Given After Impaneled)  

(all the competent evidence will be presented while you are present in the courtroom; 

your duty is to decide the facts from the evidence, and you alone are the judges of the 

facts; you will then apply the law that will be given to you to those facts; you are to be 

fair and attentive during trial and must not be influenced to any degree by personal 

feelings, sympathy for, or prejudice against any of the parties involved; the fact a 

criminal charge has been filed is not evidence; the defendant is innocent of any crime 

unless and until the state proves the defendant’s guilt beyond a reasonable doubt; the 

only place this case may be discussed is in the jury room after you begin your 

deliberations; you are not to form an opinion about guilt or innocence or express an 

opinion about the case until you begin deliberations; news media coverage is not proper 

for your consideration; television shows may leave you with improper, preconceived 

ideas about the legal system as they are not subject to rules of evidence and legal 

safeguards, are works of fiction, and condense, distort, or even ignore procedures that 

take place in real cases and courtrooms; you must obey these rules to the letter, or there 

is no way parties can be assured of absolute fairness and impartiality). 

• N.C.P.I. – Crim. 100.31: Admonitions to Jurors at Recesses6 (during trial, jurors should 

not talk with each other about the case; have contact of any kind with parties, attorneys 

or witnesses; engage in any form of electronic communication about the trial; watch, 

read or listen to any accounts of the trial from any news media; or go to the place where 

the case arose or make any independent inquiry or investigation, including the internet 

or other research; if a verdict is based on anything other than what is learned in the 

 
6 N.C. GEN. STAT. § 15A-1236 (addresses admonitions that must be given to the jury in a criminal case, typically at 

the first recess and at appropriate times thereafter). 
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courtroom, it could be grounds for a mistrial, meaning all the work put into trial will 

be wasted, and the lawyers, parties and a judge will have to retry the case). 

 

C. Case Law: (TOC) 

 

Harbison and IAC Issues 

 

Counsel must not concede guilt without client approval on the record as a best practice.  

Under Harbison, the defendant must knowingly and voluntarily consent to concessions of guilt 

made by counsel after a full appraisal of the consequences and before any admission.  State v. 

Harbison, 315 N.C. 175 (1985).  Harbison is broader than you may think. 

 

1. The defendant receives per se IAC when counsel concedes guilt to the offense or a 

lesser-included offense without consent.  State v. Berry, 356 N.C. 490 (2002). 

 

2. Harbison error may exist when counsel “impliedly—rather than expressly—admits 

the defendant's guilt to a charged offense” and remanding for an evidentiary hearing 

whether: (1) Harbison was violated; or (2) the defendant knowingly consented in 

advance to his counsel’s admission of guilt to the Assault on a Female charge when 

counsel stated that “things got physical . . . he did wrong . . . God knows he did” 

during closing argument.  State v. McAlister, 375 N.C. 455 (2020). 

 

3. Harbison inquiry applies when counsel concedes an element of a crime.  State v. 

Arnett, 276 N.C. App. 106 (2021).  Counsel conceded the defendant committed the 

physical act of the offense.  The trial court conducted two Harbison inquiries of the 

defendant regarding the concession, finding he knowingly and voluntarily agreed 

to the same.  That said, this form of a concession does not necessarily amount to 

IAC when counsel maintains the defendant’s innocence.  State v. Wilson, 236 N.C. 

App. 472 (2014). 

 

4. Harbison inquiry applies to defenses when they constitute an admission to elements 

or lesser-included offenses, such as intoxication or insanity defenses to First Degree 

Murder under a premeditation and deliberation theory.  State v. Johnson, 161 N.C. 

App. 68 (2003); State v. Berry, 356 N.C. 490 (2002).  Certain defenses are not 

complete defenses and expose the defendant to lesser-included offenses (e.g., 

voluntary intoxication, diminished capacity, self-defense [perfect to imperfect], 

etc.). 

 

• Remember: The defendant must give pre-trial notice to the prosecution of 

an intent to offer certain defenses at trial (e.g., self-defense, intoxication, 

etc.).  N.C. Gen. Stat. § 15A-905(c)(1).  Such defenses are required to be 

read to prospective jurors before jury selection.  N.C. Gen. Stat. § 15A-

1213.  However, the same is not read to the jury when counsel informs the 

Court that the defendant will not pursue the noticed defense.  State v. Clark, 

231 N.C. App. 421 (2013). 
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5. Appellate courts “urge[] both the bar and the trial bench to be diligent in making a 

full record of a defendant’s consent when a Harbison issue arises at trial.”  State v. 

Berry, 356 N.C. 490 (2002). 

 

6. Practice Pointers: Counsel should ensure the record reflects the defendant’s express 

consent prior to any admission.  State v. Maready, 205 N.C. App. 1 (2010).  A lack 

of objection by or silence from the defendant is insufficient under Harbison.  Id.  

Additionally, counsel should ensure the record reflects whether consent is 

contingent upon presentation of a certain defense.  State v. Berry, 356 N.C. 490 

(2002). 

 

• My Tip: I now conduct Harbison inquiries before jury selection to address 

admissions (fact, element, etc.) made by the defense throughout trial to 

include, inter alia, jury selection, opening statement, and closing argument.  

I often have the client sign a document authorizing the same for my file. 

 

Helpful Language in Voir Dire 

 

1. State v. Call, 353 N.C. 400, 409–10 (2001) (after telling jurors the law requires 

them to deliberate with other jurors in order to try to reach a unanimous verdict, it 

is permissible to ask jurors “if they understand they have the right to stand by their 

beliefs in the case”); see also State v. Elliott, 344 N.C. 242, 263 (1996). 

 

2. State v. Cunningham, 333 N.C. 744 (1993) (Defendant’s challenge for cause was 

proper when juror repeatedly said defendant’s failure to testify “would stick in the 

back of my mind”); see also State v. Hightower, 331 N.C. 636 (1992) (although 

juror stated he “could follow the law,” his comment that Defendant’s failure to 

testify “would stick in the back of [his] mind” while deliberating mandated 

approval of a challenge for cause). 

 

3. Duncan v. Louisiana, 391 U.S. 145 (1968) (held the Fourteenth Amendment 

guarantees a right of jury trial in all criminal cases and comes within the Sixth 

Amendment’s assurance of a trial by an impartial jury; that trial by jury in criminal 

cases is fundamental to the American system of justice; that fear of unchecked 

power by the government found expression in the criminal law in the insistence 

upon community participation in the determination of guilt or innocence; and a 

right to trial by jury is granted to criminal defendants in order to prevent oppression 

by the government; providing an accused with the right to be tried by a jury of his 

peers gives him an inestimable safeguard against the corrupt or overzealous 

prosecutor and against the compliant, biased, or eccentric judge).   
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D. Jury Indoctrination: (TOC) 

 

It is axiomatic that counsel should not engage in efforts to indoctrinate jurors, argue the case, visit 

with, or establish rapport with jurors.  State v. Phillips, 300 N.C. 678 (1980).  You may not ask 

questions which are ambiguous, confusing, or contain inadmissible evidence or incorrect 

statements of law.  State v. Denny, 294 N.C. 294 (1978) (holding ambiguous or confusing 

questions are improper); State v. Washington, 283 N.C. 175 (1973) (finding a question containing 

potentially inadmissible evidence improper); State v. Vinson, 287 N.C. 326 (1975) (holding 

counsel’s statements contained inadequate or incorrect statements of the law and were thus 

improper).  The court may also limit overbroad, general or repetitious questions.  Id.  But see N.C. 

Gen. Stat. § 15A-1214(c) (defendant not prohibited from asking the same or a similar question 

previously asked by the prosecution).   

 

E. Procedural Rules: (TOC) 

 

A primer on procedural rules7:  The scope of permitted voir dire is largely a matter of the trial 

court’s discretion.  See, e.g., State v. Knight, 340 N.C. 531 (1995) (trial judge properly sustained 

State’s objection to questions asked about victim’s HIV status); see generally State v. Phillips, 300 

N.C. 678 (1980) (opinion explains boundaries of voir dire; questions should not be overly 

repetitious or attempt to indoctrinate jurors or “stake them out”).  The trial court has the duty to 

control and supervise the examination of jurors, and regulation of the extent and manner of 

questioning rests largely in the court’s discretion.  State v. Wiley, 355 N.C. 592 (2002).  The 

prosecutor and defendant may personally question jurors individually concerning their 

competency to serve.  N.C. Gen. Stat. § 15A-1214(c).  The defendant is not prohibited from asking 

a question merely because the court or prosecutor has previously asked the same or a similar 

question.  Id.; State v. Conner, 335 N.C. 618, 628–29 (1994).  Leading questions are permitted.  

State v. Fletcher, 354 N.C. 455, 468 (2001).   

 

The court has discretion under statute to reopen examination of a juror previously accepted if, at 

any time before the jury is impaneled, it is discovered the juror made an incorrect statement or 

other good reasons exists.    N.C. Gen. Stat. § 1214(g).  Even after the jury is impaneled, case law 

gives the court discretion to reopen examination of a juror and allow for cause and peremptory 

challenges.  State v. Johnson, 161 N.C. App. 68 (2003).  Although undefined by statute, 

“reopening” occurs when the court allows counsel to question a juror directly at any time.  State 

v. Boggess, 358 N.C. 676 (2004).  Once the court reopens examination of a juror, each party has 

the absolute right to use any remaining peremptory challenges to excuse the juror.  State v. 

Womble, 343 N.C. 667, 678 (1996).   

 

Note that the court has the power to direct counsel ask particular questions to the entire jury panel 

rather than a single juror.  State v. Campbell, 340 N.C. 612 (1995).  However, the court does not 

have the power to completely ban questions to individual jurors.  N.C. Gen. Stat. § 1214(c); see 

State v. Payne, 328 N.C. 377 (1991). 

 
7 MICHAEL G. HOWELL, STEPHEN C. FREEDMAN & LISA MILES, JURY SELECTION QUESTIONS (2012). 
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Also note that the order of jury selection is complicated by co-defendants.  Statute requires the 

prosecutor to accept 12 jurors before tendering the panel to the defendant.  N.C. Gen. Stat. § 

1214(d).  After the defendant exercises his or her desired peremptory or for cause challenges, the 

panel is to be tendered to the co-defendant for the same exercise.   N.C. Gen. Stat. § 1214(e) and 

(f).  The process continues until a final jury panel is selected. 

 

F. Stake-out Questions: (TOC) 

 

A common issue is an improper stake-out question.  State v. Simpson, 341 N.C. 316 (1995) 

(holding staking-out jurors is improper).  Our highest court defines stake-out questions as those 

which tend to commit jurors to a specific course of action in the case.  State v. Chapman, 359 N.C. 

328, 345–46 (2005).  Counsel may not pose hypothetical questions designed to elicit what a juror’s 

decision will be under a certain state of the evidence or a given state of facts.  State v. Vinson, 287 

N.C. 326, 336–37 (1975).  Counsel should not question prospective jurors as to the kind of verdict 

they would render, how they would be inclined to vote, or what their decision would be under a 

certain state of evidence or given state of facts.  State v. Richmond, 347 N.C. 412 (1998).  My 

synthesis of the cases suggests counsel is in danger of an objection on this ground when the 

question refers to a verdict or encroaches upon issues of law.  A proposed voir dire question is 

legitimate if the question is necessary to determine whether a juror is excludable for cause or assist 

you in intelligently exercising your peremptory challenges.  If the State objects to a particular line 

of questioning, defend your proposed questions by linking them to: (1) the purposes of voir dire8 

or (2) whether jurors will follow the law in a certain area.  State v. Hedgepeth, 66 N.C. App. 390 

(1984). 

 

G. Batson Challenges: (TOC) 

 

 1. Introduction: (TOC) 

 

Race, gender, and religious discrimination in the selection of trial jurors is unconstitutional.  

Batson v. Kentucky, 476 U.S. 79 (1986) (holding race discrimination violates the Equal Protection 

Clause of the Fourteenth Amendment); State v. Locklear, 349 N.C. 118 (1998) (holding Native 

Americans are a racial group under Batson); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994) 

(holding gender discrimination violates the Equal Protection Clause of the Fourteenth 

Amendment); U.S. Const. amends. V and XIV (providing for equal protection and due process); 

N.C. Const. art. I § 26 (no person may be excluded from jury service on account of sex, race, color, 

religion, or national origin).  Batson does not require trait alignment between jurors and litigants.  

See Powers v. Ohio, 499 U.S. 400 (1991). 

 

The U.S. Supreme Court established a three-step test for Batson challenges: (1) the defendant must 

make a prima facie showing the prosecutor’s strike was discriminatory (i.e., producing evidence 

sufficient to permit an “inference” that discrimination occurred).  State v. Hobbs, 374 N.C. 345 

(2020).  This is merely a burden of production for the defendant.  Johnson v. California, 545 U.S. 

162 (2005); (2) the burden shifts to the prosecutor to offer a race-neutral explanation for the strike; 

 
8 See N.C. DEFENDER MANUAL 25-17 (John Rubin ed., 2d. ed. 2012). 



------------------------------------------------------------------------------------------------------------------------------------------ 

2024 Update to Jury Selection:  

The Art of Peremptories and Trial Advocacy Techniques     P a g e  |  13 

and (3) the trial court decides whether the defendant has proven purposeful discrimination (i.e., 

whether it is “more likely than not” that the strike was motivated in substantial part by an unlawful 

factor).  State v. Hobbs, 374 N.C. 345 (2020).  The defendant carries the burden of proof at this 

step.  Johnson v. California, 545 U.S. 162 (2005). 

 

Under step one (determining whether the prosecutor’s strikes were discriminatory), the U.S. 

Supreme Court has considered, inter alia, a prosecutor’s history of striking and questioning black 

jurors in deciding a Batson case.  Flowers v. Mississippi, 588 U.S. ___, 139 S. Ct. 2228 (2019) 

(holding that, in defendant’s sixth trial, the prosecutor’s historical use of peremptory strikes in the 

first four trials, 145 questions for five black prospective jurors contrasted with only 12 questions 

for 11 white jurors, and misstatement of the record were motivated in substantial part by 

discriminatory intent). Conversely, Batson also prohibits criminal defendants from race, gender, 

or religious-based peremptory challenges, known as a reverse Batson challenge.  Georgia v. 

McCollum, 505 U.S. 42 (1992). 

 

2. History Before State v. Clegg, 380 N.C. 127 (2022): (TOC)  

 

Historically, Batson challenges have proven burdensome.  Between 1986 and 2021, North Carolina 

appellate courts reviewed over 160 cases with Batson challenges raised by defendants, never 

finding a single instance of juror discrimination.9  During this period, the N.C. Supreme Court 

reviewed evidence at step one in 32 published opinions, finding the burden was satisfied in only 

three cases although the law provides step one is “not intended to be a high hurdle.”10  Also during 

this period, studies examining North Carolina juries concluded that prosecutors were striking black 

jurors at nearly twice the rate of white jurors.  Even in a death penalty case, no Batson violation 

was found despite the prosecutor’s admission to striking two black women for reasons including 

their race and gender.11  

 

Defense counsel should remain vigilant in making a Batson challenge.  See State v. Bennett, 374 

N.C. 579 (2020) (holding, although the State “excused two but kept three African-Americans,” 

Defendant met his burden of a prima facie showing at the first step; that the Court further held a 

numerical analysis of strike patterns for race was not necessarily was dispositive as, in this case, 

all of the State’s peremptory challenges were used to exclude black prospective jurors).  Appellate 

courts are increasingly receptive to Batson reviews.  See, e.g., State v. Hobbs, 374 N.C. 345 (2020) 

(“Hobbs I”) (holding, inter alia: (1) because the trial court analyzed all three Batson steps—

although ruling against the defendant at the first step—a full Batson review was required; and (2) 

a defendant meets the first step by showing the totality of the relevant facts gives rise to an 

inference of racial discrimination—a burden not intended to be a high hurdle and only of 

production, not persuasion); State v. Hobbs, 384 N.C. 144 (2023) (“Hobbs II”) (without disturbing 

the logic of Hobbs I, holding the trial court must show its work when reviewing evidence relevant 

 
9 See Thirty Years at 1986-1990, Tables A-D.  No other state in the region shared this appellate Batson record of zero 

reversals on the merits. See James E. Coleman, Jr., and David C. Weiss, The Role of Race in Jury Selection: A Review 

of North Carolina Appellate Decisions, The N.C. State Bar Journal, Fall 2017. (“Among other southern states, 

appellate courts in South Carolina have found a dozen Batson violations since 1989, and those in Virginia have found 

six. As of 2010, Alabama had over 80 appellate reversals because of racially-tainted jury selection, Florida had 33, 

Mississippi and Arkansas had ten each, Louisiana had 12, and Georgia had eight.”).   
10 State v. Waring, 364 N.C. 443, 478 (2010) (internal quotations omitted). 
11 State v. White, 131 N.C. App. 734, 740 (1998). 
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to a Batson challenge, that historical evidence and comparative juror analysis are important, and 

that strikes by the objecting party are irrelevant). 

 

 3. State v. Clegg, 380 N.C. 127 (2022): (TOC) 

 

On February 11, 2022, the N.C. Supreme Court held—for the first time ever in any appellate 

opinion—that a Batson violation occurred, reversing the trial court.  State v. Clegg, 380 N.C. 127 

(2022).  In Clegg, the defendant was an African-American male who was charged with Armed 

Robbery and Possession of Firearm by Felon.  During jury selection, the prosecutor used 

peremptory strikes against two African-American jurors.  Thereafter, defense counsel made a 

Batson challenge.   

 

The prosecutor proffered the following four race-neutral reasons for the strikes: (1) for both jurors, 

their body language, (2) for both jurors, their failure to look at the prosecutor during questioning, 

(3) for Juror One, allegedly stating “I suppose” when asked whether she could be fair and impartial, 

and (4) for Juror Two, having been employed as a nurse for mental health patients.  The first two 

reasons for strikes were not considered since the trial court failed to make findings as to the jurors’ 

body language or eye contact. The third reason was not accurate as Juror One stated “I suppose” 

when asked if she could focus on the case rather than if she could be fair and impartial.  Hence, 

the trial court refused to have this reason serve in the analysis as it was not articulated by the 

prosecutor. For Juror One, the prosecution failed to offer a race-neutral reason to strike.  

Nonetheless, the trial court ruled that the defendant did not prove purposeful discrimination on the 

basis of race as to Juror One.  For Juror Two, the trial court accepted as a race-neutral reason she 

had been employed as a nurse for mental health patients (relevant to the defendant’s history).  The 

trial court ruled that the defendant did not prove purposeful discrimination on the basis of race as 

to Juror Two.     

 

On appeal, as to Juror One, the N.C. Supreme Court held that the trial court erred by not finding 

purposeful discrimination at the third step of the Batson analysis since there was no valid race-

neutral reason articulated by the prosecution, remarking that if “the prosecutor's proffered race-

neutral justifications are invalid,” it is the functional equivalent of offering no race-neutral 

justifications at all, leading to the conclusion that the prosecutor's peremptory strike was 

“motivated . . . by discriminatory intent.” 

 

As to Juror Two, the N.C. Supreme Court also held that the trial court erred by (1) misapplying 

the standard of purposeful discrimination by looking for “smoking gun” evidence, (2) considering 

race-neutral reasons not articulated by the prosecutor, and (3) not adequately considering—via 

side-by-side, comparative juror analysis—the disparate questioning and disparate acceptance of 

comparable prospective white and African-American jurors. 

 

 4. Batson Violation Remedies: (TOC) 

 

If a Batson violation occurs, the court should dismiss the venire and begin jury selection again.  

State v. McCollum, 334 N.C. 208 (1993).  Additionally, the court may seat the improperly struck 

juror.  Id.  Case law further allows the prosecutor to withdraw the strike and pass on the juror rather 

than dismissing the venire.  State v. Fletcher, 348 N.C. 292 (1998). 
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 5. My Practical Advice: (TOC) 

 

As a preliminary matter, counsel should request the Court to ask jurors to state their race and 

gender on the record.  See State v. Mitchell, 321 N.C. 650 (1988) (holding counsel’s statements 

alone were insufficient to show discriminatory use of peremptory challenges).  If the Court defers 

to counsel, ask jurors, “How do you identify yourself according to race and gender?”  Counsel 

should use terms like “underrepresented groups” in lieu of other references. 

 

Counsel should conduct a robust hearing for the record by raising well-supported objections to 

purported juror discrimination, requesting reinstatement of improperly stricken jurors, and moving 

for a complete recordation of jury selection.  Some authorities believe Batson hearings will become 

similar to suppression hearings.  Remember the remedy: the judge may either dismiss the entire 

venire or seek the improperly struck juror.  See State v. McCollum, 334 N.C. 208 (1993). 

 

Beware of reverse Batson challenges.  North Carolina appellate courts have twice upheld 

prosecutors’ reverse Batson challenges on the ground the defendant engaged in purposeful 

discrimination against white jurors.  State v. Hurd, 246 N.C. App. 281 (2016) (holding trial court 

did not err in sustaining a reverse Batson challenge; Defendant exercised eleven peremptory 

challenges, ten against white and Hispanic jurors; Defendant’s acceptance rate of black jurors was 

eighty-three percent in contrast to twenty-three percent for white and Hispanic jurors; the one black 

juror challenged was a probation officer; Defendant accepted jurors who had strikingly similar 

views); see also State v. Cofield, 129 N.C. App. 268 (1998).  Finally, should a judge find the State 

has violated Batson, the venire should be dismissed and jury selection should begin again.  State 

v. McCollum, 334 N.C. 208 (1993).  But cf. State v. Fletcher, 348 N.C. 292 (1998) (following a 

judge’s finding the prosecutor made a discriminatory strike, he withdrew the strike, passed on the 

juror, the trial court found no Batson violation, and the N.C. Supreme Court affirmed).  In 

defending a reverse Batson challenge, counsel should, if applicable, note the racial makeup of the 

jury for the record (e.g., if the defendant is given a jury which is 95% white, then it is unsurprising 

that his or her challenges would apply to a white juror.  Notably, reverse Batson challenges may 

be risky for the prosecution as an appellate court may find structural error and grant a new trial. 

 

H. Implicit Bias: (TOC) 

 

N.C. Supreme Court precedent acknowledges implicit bias questions are proper.  See State v. 

Crump, 376 N.C. 375 (2020) (holding the trial court abused its discretion when it “flatly 

prohibited” questions about racial bias and “categorically denied” Defendant the opportunity to 

ask prospective jurors about police officer shootings of black men, particularly in a case with a 

black male defendant involved in a shooting with police officers). 

 

Methods for raising implicit bias include: (1) disclosing a personal story (e.g., about wrong 

assumptions); (2) sharing the greatest concern in your case (e.g., nervous talking about race); (3) 

expressing concerns about pre-conceived ideas and beliefs (e.g., address implicit bias); and (4) 

using scaled questions (e.g., asking, on a scale of one to ten, if one strongly agrees or disagrees 

that there is more racial prejudice today than forty years ago, racism is a thing of the past, or you 

get what you deserve in life).  If you receive an objection, cite the research and return to the basic 

proposition that you are entitled to a full opportunity to make diligent inquiry about fitness and 
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competency to serve, intelligently exercise peremptory challenges, and determine whether a basis 

for challenge for cause exists. 

 

Jury diversity matters.  A 2012 study of 102 jury trials and 10 bench trials in North Carolina 

demonstrated African-Americans and Latinos had the lowest favorable verdict outcomes.12  

Implicit bias research13 indicates racial bias is pervasive among people.  Implicit bias originates in 

the mental processes over which people have little knowledge or control and includes the 

formation of perceptions, impressions, and judgments, which impacts how people behave.14  

Literature supports counsel raising issues of race and unconscious bias during jury selection helps 

jurors guard against implicit bias during trial proceedings.15  Studies show diverse juries perform 

fact-finding tasks more effectively, lessen individual biases, and provide more fair and impartial 

results.16 

 

Be aware there is no general right in non-capital cases to voir dire jurors about racial prejudice.  

Ristaino v. Ross, 424 U.S. 589 (1976).  However, such questions are allowed under “special 

circumstances,” including capital cases and contextually appropriate circumstances.  See, e.g., 

Ham v. South Carolina, 409 U.S. 524 (1973); State v. Robinson, 330 N.C. 1 (1991). 

 

Remember, you must make a record of relevant jury traits.  See State v. Brogden, 329 N.C. 534, 

545 (1991).  Consider asking the judge to instruct jurors to (1) state how they identify by race, 

gender, or ethnicity, or (2) complete a questionnaire inclusive of same. 

 

I. Challenges for Cause: (TOC) 

 

Grounds for challenge for cause are governed by N.C. Gen. Stat. § 15A-1212: 

 

A challenge for cause to an individual juror may be made by any party on the ground that the juror: 

 

(1) Does not have the qualifications required by G.S. 9-3. 

(2) Is incapable by reason of mental or physical infirmity of rendering jury service. 

(3) Has been or is a party, a witness, a grand juror, a trial juror, or otherwise has 

participated in civil or criminal proceedings involving a transaction which relates 

to the charge against the defendant. 

(4) Has been or is a party adverse to the defendant in a civil action, or has complained 

against or been accused by him in a criminal prosecution. 

(5) Is related by blood or marriage within the sixth degree to the defendant or the victim 

of the crime.  See Exhibit A. 

 
12 Wendy Parker, Juries, Race, and Gender: A Story of Today’s Inequality, 46 WAKE FOREST L. REV. 209 (Jan. 2012). 
13 Anthony G. Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CALIF. L. REV. 945, 

956 (2006). 
14 Id. at 946. 
15 Samuel R. Sommers & Phoebe C. Ellsworth, How Much Do We Really Know About Race and Juries? A Review of 

Social Science Theory and Research, 78 CHI.-KENT L. REV. 997, 1026-27 (2003). 
16 Edward S. Adams, Constructing a Jury That is Both Impartial and Representative: Utilizing Cumulative Voting in 

Jury Selection, 73 N.Y.U. L. REV. 703, 709 (1998). 
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(6) Has formed or expressed an opinion as to the guilt or innocence of the defendant. 

It is improper for a party to elicit whether the opinion formed is favorable or adverse 

to the defendant. 

(7) Is presently charged with a felony. 

(8) As a matter of conscience, regardless of the facts and circumstances, would be 

unable to render a verdict with respect to the charge in accordance with the law of 

North Carolina. 

(9)   For any other cause is unable to render a fair and impartial verdict. 
 

 

For example, a prospective juror who is unable to accept a particular defense recognized by law 

is not a competent juror and should be removed when challenged for cause.  State v. Leonard, 

296 N.C. 58, 62-63 (1978).  Defense counsel is free to inquire into jurors’ attitudes concerning 

the specific defenses of accident or self-defense.  State v. Parks, 324 N.C. 420 (1989). 

 

Practically speaking, counsel should draw the sting of uncontroverted facts to determine an 

appropriate jury. 
 

 

Certain phrases are determinative in challenges for cause.  For example, you may ask if a 

prospective juror would “automatically vote” for either side or a certain sentence or if a juror’s 

views or experience would “prevent or substantially impair” his ability to hear the case.  State v. 

Chapman, 359 N.C. 328, 345 (2005) (holding counsel may ask, if based on a response, if a juror 

would vote automatically for either side or a particular sentence); see also State v. Teague, 134 

N.C. App. 702 (1999) (finding counsel may ask if certain facts cause jurors to feel like they “will 

automatically turn off the rest of the case”); see also Morgan v. Illinois, 504 U.S. 719, 723 (1992) 

(Court approved the question “would you automatically vote [for a particular sentence] no matter 

what the facts were?”); Wainright v. Witt, 469 U.S. 412 (1985) (established the standard for 

challenges for cause, that being when the juror’s views would “prevent or substantially impair” 

the performance of his duties in accord with his instructions and oath, modifying the more stringent 

language of Witherspoon17 which required an unmistakable commitment of a juror to 

automatically vote against the death penalty, regardless of the evidence); State v. Cummings, 326 

N.C. 298 (1990) (holding State’s challenge for cause is proper against jurors whose views against 

the death penalty would “prevent or substantially impair” their performance of duties as jurors).  

Considerable confusion about the law could amount to “substantial impairment.”  Uttecht v. 

Brown, 551 U.S. 1 (2007).  A juror may be removed for cause due to inability to follow the law.  

State v. Cunningham, 333 N.C. 744 (1993) (trial court erred by not removing juror for cause who 

would not grant the presumption of innocence to the defendant).  A juror may also be removed for 

cause due to bias.  State v. Allred, 275 N.C. 554 (1969) (trial court erred by not removing a juror 

for cause who stated that he was related to the witnesses and would likely believe them); State v. 

Lee, 292 N.C. 617 (1977) (trial court erred by not removing a juror for cause who was married to 

a police officer and stated that she may believe law enforcement more than others). 

 

 
17 Witherspoon v. Illinois, 39 U.S. 510 (1968).  
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It is reversible error per se when the court excludes a qualified juror for cause.  Gray v. Mississippi, 

481 U.S. 648 (1987).   Counsel should articulate a constitutional objection (e.g., under the Sixth 

and Fourteenth Amendment rights to an impartial jury). 

 

A juror can have prior knowledge of case facts and still serve.  Knowledge alone will not justify a 

challenge for cause.  The relevant inquiry remains whether the juror can render an impartial 

verdict.  Mu’Min v. Virginia, 500 U.S. 415, 431 (1991). 

 
 

SCENARIO: FOR CAUSE CHALLENGE 

 

Imagine the following voir dire during an Armed Robbery case: 

 

Defense Counsel: Mr. Smith (Juror #1), you shared that your brother was a victim of a 

 robbery last year.  Can you tell us more about that experience? 

 

Juror #1:  Yes, it was very traumatic for my family.  My brother was hurt really 

 bad.  It is something that has really stuck with me.  

 

Defense Counsel: Given that experience, do you think it would substantially impair your 

 ability to serve on this jury? 

 

Juror #1:  I am not sure.  I would try to be fair.  I know it would be difficult. 

 

Defense Counsel: Thank you for your honesty. We all appreciate your circumstances.  

 Saying it differently, do you believe it would stick in the back of your 

 mind as you deliberate? 

 

Juror #1:  Um.  I’m not sure.  I think it probably would. 

 

Defense Counsel: Your Honor, the defense thanks and respectfully moves to excuse Mr. 

 Smith for cause. 

 

Judge:   Mr. Smith, thank you for your time today.  You are excused. 
 

 

J. Other Jury Selection Issues: (TOC) 

 

Other issues may include voir dire with co-defendants, order of questioning, challenging a juror, 

preserving denial of cause challenges and prosecutor objection to a line of questioning, right to 

individual voir dire, and right to rehabilitate jurors.18  In cases involving co-defendants, the order 

of questioning begins with the State and, once it is satisfied, the panel should be passed to each 

co-defendant consecutively, continuing in this order until all vacancies are filled, including 

alternate juror(s).  N.C. Gen. Stat. § 15A-1214(e).  For order of questioning, the prosecutor is 

 
18 See generally N.C. DEFENDER MANUAL, supra note 8, at 25-1, et seq. 
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required to question prospective jurors first and, when satisfied with a panel of twelve, he passes 

the panel to the defense.  This process is repeated until the panel is complete. N.C. Gen. Stat. § 

15A-1214(d); see also State v. Anderson, 355 N.C. 136, 147 (2002) (holding the method by which 

jurors are selected, challenged, selected, impaneled, and seated is within the province of the 

legislature).  Regarding challenges, when a juror is challenged for cause, the party should state the 

ground(s) so the trial judge may rule.  No grounds need be stated when exercising a peremptory 

challenge.  Direct oral inquiry, or questioning a juror, does not constitute a challenge.  N.C. Gen. 

Stat. § 9-15(a).  Preserving a (1) denial of cause challenge or (2) sustained objection to your line 

of questioning requires exhaustion of peremptory challenges and a showing of prejudice from the 

ruling.  See, e.g., State v. Billings, 348 N.C. 169 (1998); State v. McCarver, 341 N.C. 364 (1995).  

After exhaustion of peremptory challenges, counsel must also renew the challenge for cause 

against the juror at the end of jury selection as required by statute.  N.C. Gen. Stat. § 15A-1214(i).  

The right to individual voir dire is found in the trial judge’s duty to oversee jury selection, implying 

that the judge has authority to order individual voir dire in a non-capital case if necessary to select 

an impartial jury.  See State v. Watson, 310 N.C. 384, 395 (1984) (“The trial judge has broad 

discretion in the manner and method of jury voir dire in order to assure that a fair and impartial 

jury is impaneled . . . .”).  As to the right to rehabilitate jurors, the trial judge must exercise his 

discretion in determining whether to permit rehabilitation of particular jurors. Issues include 

whether a juror is equivocal in his response, clear and explicit in his answer, or if additional 

examination would be a “purposeless waste of valuable court time.”  State v. Johnson, 317 N.C. 

343, 376 (1986).  A blanket rule prohibiting rehabilitation is error.  State v. Brogden, 334 N.C. 39 

(1993); see also State v. Enoch, 261 N.C. App. 474 (2018) (holding no error when the trial court 

denied the defendant’s request to rehabilitate two jurors when, although initially misapprehending 

that rehabilitation was impermissible in non-capital cases, the court later allowed for the possibility 

of rehabilitation, thus not establishing a blanket rule against all rehabilitation). 

 

 

V. Theories of Jury Selection (TOC) 

 

 

There are countless articles on and ideas about jury selection.  A sampling includes: 

• Traditional approach: lecture with leading and closed questions to program the jury about 

law and facts and establish authority and credibility with the jury; a prosecutor favorite.  

• Wymore (Colorado) method: See infra text at IV. The Wymore Method. 

• Scientific jury selection: employs demographics, statistics, and social psychology to 

examine juror background characteristics and attitudes to predict favorable results. 

• Game theory: uses mathematical algorithms to decide the outcome of trial.  

• Command Superlative Analogue (New Mexico Public Defender’s) method: focus on 

significant life experiences relating to the central trial issue.  

• Psychodramatic (Trial Lawyers College) method: identify the most troubling aspects of 

the case, tell jurors and ask about the concerns, and validate jurors’ answers.  
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• Reptilian theory: focus on facts and behavior to make the jury angry by concentrating on 

the opponent’s failures and resulting injuries, all intended to evoke a visceral, subliminal 

reaction.   

• Demographic theory19: stereotype jurors based on race, gender, ethnicity, age, income, 

occupation, social status, socioeconomic status/affluence, religion, political affiliation, 

avocations, urbanization, experience with the legal system, and other factors.    

• Listener method: learn about jurors’ experiences and beliefs to predict their views of the 

facts, law, and each other.  

 

Strategies abound for jury selection methods.  Jury consultants and trial lawyers use mock trials, 

focus groups, and telephone surveys to profile community characteristics and favorable jurors. 

Research scientists believe—and most litigators have been taught—demographic factors predict 

attitudes which predict verdicts, although empirical data and trial experience militate against this 

approach.20  Many lawyers believe our experience hones our ability to sense and discern favorable 

jurors, although this belief has marginal support in practice and is speculative at best. 

 

I use a blend of the above models.  However, I focus upon one core belief illustrated in the ethical 

and moral dilemma of an overcrowded lifeboat lost at sea.  As individuals weaken, starve, and 

become desperate, who is chosen to survive?  Do we default to women, children, or the elderly? 

Who lives or dies?  In panic, most people abandon rules in order to save themselves, although 

some may act heroically in the moment.21  Using this behavioral principle in the courtroom, I 

believe the answer is jurors save themselves.22  The basic premise is that jurors, primarily on a 

subconscious level, choose who they like the most and connect to parties, witnesses, and court 

personnel who are characteristically like them.  Therefore, the party—or attorney—whom the jury 

likes the most, feels the closest to, or has some conscious or subconscious relationship with 

typically wins the trial.  This concept is the central tenet of our jury selection strategies. 

 

 

VI. The Wymore Method (TOC) 

 

 

David Wymore, former Chief Trial Deputy for the Colorado Public Defender system,  

revolutionized capital jury selection.  The Wymore method, or Colorado method of capital voir 

 
19 Research on the correlation of demographic data with voting preferences is conflicted. See Professor Dru 

Stevenson’s article in the 2012 George Mason Law Review, asserting the “Modern Approach to Jury Selection” 

focuses on biases related to factors such as race and gender; see also Glossy v. Gross, 576 U.S. 863 (2015) (racial and 

gender biases may reflect deeply rooted community biases either consciously or unconsciously). But see Ken Broda-

Bahm, Don’t Select Your Jury Based on Demographics: A Skeptical Look at JuryQuest, PERSUASIVE LITIGATOR (April 

12, 2012), https://www.persuasivelitigator.com/2012/04/dont-select-your-jury-based-on-demographics.html (for at 

least three decades, researchers have known that demographic factors are very weak predictors of verdicts).  
20 See Ken Broda-Bahm, supra note 19. 
21 DENNIS HOWITT, MICHAEL BILLIG, DUNCAN CRAMER, DEREK EDWARDS, BROMELY KNIVETON, JONATHAN 

POTTER & ALAN RADLEY, SOCIAL PSYCHOLOGY: CONFLICTS AND CONTINUITIES (1996). 
22 Id. 
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dire, was created to combat “death qualified” juries23 by utilizing a non-judgmental, candid, and 

respectful atmosphere during jury selection which allows defense counsel to learn jurors’ views 

about capital punishment and imposition of a death sentence, employ countermeasures by life 

qualifying the panel, and thereafter teach favorable jurors how to get out of the jury room.    

 

In summary form, the Wymore method is as follows: Defense counsel focuses upon jurors’ death 

penalty views, learns as much as possible about their views, rates their views, eliminates the worst 

jurors, educates both life-givers and killers separately, and teaches respect for both groups— 

particularly the killers.  In other words, commentators state Wymore places the moral weight for 

a death sentence onto individual jurors, making it a deeply personal choice.24  Wymore himself 

has stated he tries to: (1) find people who will give life; (2) personalize the kill question; and (3) 

find other jurors who will respect that decision.25 

 

In short, jurors are rated on a scale of one to seven using the following guidelines: 

 

1. Witt excludable: The automatic life adherent.  One who will never vote for the death 

penalty and is vocal, adamant, and articulate about it. 

2. One who is hesitant to say he believes in the death penalty.  This person values 

human life and recognizes the seriousness of sitting on a capital jury.  However, 

this person says he can give meaningful consideration to the death penalty.   

3. This person is quickly for the death penalty and has been for some time.  However, 

he is unable to express why he favors the death penalty (e.g., economics, deterrence, 

etc.). He may wish to hear mitigation or be able to make an argument against the 

death penalty if asked, and is willing to respect views of those more hesitant about 

the death penalty. 

4. This person is comfortable and secure in his death penalty view.  He is able to 

express why he is for the death penalty and believes it serves a good purpose.  His 

comfort level and ability to develop arguments in favor of the death penalty 

differentiates him from a number three.  However, he wants to hear both sides and 

straddles the fence with penalty phase evidence, believing some mitigation could 

result in a life sentence despite a conviction for a cold-blooded, deliberate murder.  

5. A sure vote for death, he is vocal and articulate in his support for the death penalty.  

He is not a bully, however, and, because he is sensitive to the views of other jurors, 

can think of two or three significant mitigating factors which would allow him to 

follow a unanimous consensus for life in prison.  This person is affected by residual 

doubt.           

 
23 Jurors must express their willingness to kill the defendant to be eligible to serve in a capital murder trial. In one 

study, a summary of fourteen investigations indicates a favorable attitude toward the death penalty translates into a 

44% increase in the probability of a juror favoring conviction.  Mike Allen, Edward Mabry & Drew-Marie McKelton, 

Impact of Juror Attitudes about the Death Penalty on Juror Evaluations of Guilt and Punishment: A Meta-Analysis, 

22 LAW AND HUMAN BEHAVIOR 715 (1998). 
24 John Ingold, Defense Jury Strategy Could Decide Aurora Theater Shooting Trial, THE DENVER POST (March 29, 

2015), https://www.denverpost.com/2015/03/28/defense-jury-strategy-could-decide-aurora-theater-shooting-trial. 
25 Id. 
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6. A strong pro-death juror, he escapes an automatic death penalty challenge because 

he can perhaps consider mitigation.  A concrete supporter of the death penalty who 

believes it not used enough, he is influenced by the economic burden of a life 

sentence and believes in death penalty deterrence.  Essentially, he nods his head 

with the prosecutor. 

7. The automatic death penalty proponent.  He believes in the lex talionis principle of 

retributive justice, or an eye for an eye.  Mitigation is manslaughter or self-defense.  

Hateful and proud of it, he must be removed for cause or peremptory challenge.  If 

the defendant is convicted of capital murder, this juror will impose the death 

penalty.   

 

Wymore teaches the concepts of isolation and insulation.  Isolation means that each juror makes 

an individual, personal judgment.  Insulation means each juror understands he makes his decision 

with the knowledge and comfort it will be respected, he will not be bullied or intimidated by others, 

and the court and parties will respect his decision.  In essence, every juror serves as a jury, and his 

decision should by right be treated with respect and dignity.  These concepts are intended to equip 

individual jurors to stick with and stand by their convictions. 

 

Wymore also teaches stripping, a means of culling extraneous issues and circumstances from the 

jurors’ minds.  In essence, you strip the venire of misconceptions they may have about irrelevant 

facts, law, defenses, or punishments as they arise.  You simply strip away topics broached by jurors 

which are inapplicable to the case and could change a juror’s mind.  In a capital murder, you use 

a hypothetical like the following: “Ladies and gentlemen, I want you to imagine a hypothetical 

case, not this case.  After hearing the evidence, you were convinced the defendant was guilty of 

premeditated, deliberate, intentional murder.  He meant to do it, and he did it.  It was neither an 

accident nor self-defense, defense of another, heat of passion, or because he was insane.  There 

was no legal justification or defense.  He thought about it, planned it, and did it.  Now, can you 

consider life in prison?”  Note the previous question incorporates case specific facts disguised as 

elements which avoids pre-commitment or staking out objections.  

 

When adverse jurors offer any extraneous reason to consider life in prison, Wymore teaches to 

continue the process of re-stripping jurors.  For example, if a juror says he would give life if the 

killing was accidental, thank the juror for his honesty and tell him that an accidental killing would 

be a defense, thus eliminating a capital sentencing hearing.  Recommit the juror to his position, 

keep stripping, and then challenge for cause.  Frankly, this process is unending and critical to 

success. 

 

Wymore emphasizes the importance of recording the exact language stated by jurors.  Not only 

does this assist with the grading process, but it serves as an important tool when you dialogue with 

jurors, mirroring their language back to them, whether to educate or remove.   

 

Finally, Wymore eventually transcends jury selection from information gathering to record 

building, or the phase when you are developing challenges for cause by reciting their words, 

recommitting them to their position, and moving for removal. 
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VII. Our Method: Modified Wymore (TOC) 

 

 

Our approach is a modified version of Wymore, merging various strategies including: (1) using 

select statutory language26 originating in part from the old Allen charge;27 (2) using studies on the 

psychology of juries;28 (3) identifying individual and personal characteristics of the defendant, 

victim, and material witnesses; (4) profiling our model jury; and (5) using a simple rating system 

for prospective jurors.  One other fine trial lawyer has recently written, at least in part, on a non-

capital, modified Wymore version of jury selection as well.29 

 

Our case preparation process is as follows.  First, we start by considering the nature of the 

charge(s), the material facts, whether we will need to adduce evidence, and assess candidly 

prosecution and defense witnesses.  Second, we identify personal characteristics of the defendant, 

victim, family members, and other important witnesses, all in descending order of priority.  We do 

the same for prosecution witnesses.  Individual characteristics include age, education, occupation, 

marital status, children, means, residential area, socioeconomic status, lifestyle, criminal record, 

and any other unique, salient factor.  Third, we bear in mind typical demographics like race, age, 

gender, ethnicity, and so forth.  Fourth, we review the jury pool list, both for individuals we may 

know and for characteristic comparison.  Finally, we prepare motions designed to address legal 

issues and limit evidence for hearing pretrial.30 

 

We incorporate multiple theories and our own strategies in jury selection.  At the beginning, I 

spend a few minutes utilizing the traditional approach, educating the jury about the criminal 

justice system, emphasizing the jury’s preeminent role, magnifying the moment, and simplifying 

 
26 N.C. GEN. STAT. §§ 15A-1235(b)(1), (2), and (4).  These subsections have language which insulate and isolate 

jurors, including phrases addressing the duty to consult with one another with a view to reaching an agreement if it 

can be done without violence to individual judgment, each juror must decide the case for himself, and no juror should 

surrender his honest conviction for the mere purpose of returning a verdict.   
27 Allen v. United States, 164 U.S. 492 (1896) (approving a jury instruction to prevent a hung jury by encouraging 

jurors in the minority to reconsider their position; some of the language in the instruction included the verdict must be 

the verdict of each individual juror and not a mere acquiescence to the conclusion of others, examination should be 

with a proper regard and deference to the opinion of others, and it was their duty to decide the case if they could 

conscientiously do so).  
28 Part of my approach includes strategies learned from David Ball, one of the nation’s leading trial consultants.  Mr. 

Ball is the author of two best-selling trial strategy books, “David Ball on Damages” and “Reptile: The 2009 Manual 

of the Plaintiff’s Revolution,” and he lectures at CLE’s, teaches trial advocacy, and has taught at six law schools.   
29 See Jay Ferguson’s CLE paper on “Transforming a Mental Health Diagnosis into Mental Health Defense,” presented 

at the 2016 Death Penalty seminar on April 22, 2016, wherein Mr. Ferguson, addressing Modified Ball/Wymore Voir 

Dire in non-capital cases, asserts, among other points, the only goal of jury selection is to get jurors who will say not 

guilty, listen with an open mind to mental health evidence, not shift the burden of proof, apply the fully 

satisfied/entirely convinced standard of reasonable doubt, and discuss openly their views of the nature of the charge(s) 

and applicable legal elements and principles.    
30 As a practice tip, ask to hear all motions pre-trial and before jury selection.  Knowledge of the judge’s rulings may 

be central to your jury selection strategy, often revealing damaging evidence which should be disclosed during the 

selection process.  Motions must precisely address issues and relevant facts within a constitutional context.  If a judge 

refuses to hear, rule upon, or defers a ruling on your motion(s), recite on the record the course of action is not a 

strategic decision by the defense, thereby alerting the court of and protecting the defendant’s recourse for post-

conviction relief.  Strickland v. Washington, 466 U.S. 668 (1984).      
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the process.31  I often tell them I am afraid they will think my client did something wrong by his 

mere presence, thereafter underscoring they are at the pinnacle of public service, serve as the 

conscience of the community, and must protect and preserve the sanctity of trial.32  In a sense I am 

using the lecture method to establish leadership and credibility.  I then transition to the dominant 

method, the listener method, asking many open-ended group questions followed by precise 

individual questions.  I speak to every juror—even if only to greet and acknowledge them—to 

address their specific backgrounds, comments, or seek disclosure of significant life experiences 

relating to key trial issues.  We look closely at jurors, including their family and close friends, to 

discern identified characteristics, favorable or unfavorable.  I always address concerning issues, 

stripping and re-stripping per Wymore.  We strip by using uncontroverted facts (e.g., “my client 

blew a .30”) and by addressing extraneous issues and circumstances (i.e., inapplicable facts and 

defenses like “this is not an accident case”) as they arise to find jurors who do not have the ability 

to be fair and impartial or hear the instant case.   In a sense, stripping is accomplished by drawing 

the sting: we tell bad facts to strip bad jurors.  During the entire process I am profiling jurors, 

searching for select characteristics previously deemed favorable or unfavorable.  We also focus on 

juror receptivity to our presentation, looking at their individual responses, physical reactions, and 

exact comments. For jurors of which I am simply unsure, I fall back on demographic data, using 

social psychology and my gut as additional filters.  Last, we isolate and insulate each juror per 

Wymore, attempting to create twelve individual juries who will respect each other in the process. 

 

I use a simple grading scale as time management is always paramount during jury selection.  As a 

parallel, the automatic life juror (or Wymore numbers one through three) gets a plus symbol (+), 

the automatic death juror (or Wymore numbers four through seven) gets a negative symbol (x), 

and the undetermined juror get a question mark (?).  While every jury is different, I try to deselect 

no more than three on the first round and strive to leave one peremptory challenge, if possible, 

never forgetting I am one killer away from losing the trial.      

 

I commonly draw the sting by telling the jury of uncontroverted facts, thereafter addressing their 

ability to hear the case.  Prosecutors may object, citing an improper stake-out question as the basis.  

In your response, tie the uncontroverted fact to the juror’s ability to follow the law or be fair and 

impartial.  Case law supports my approach.  See State v. Nobles, 350 N.C. 483, 497–98 (1999) 

(finding it proper for the prosecutor to describe some uncontested details of the crime before he 

asked jurors whether they knew or read anything about the case; ADA told the jury the defendant 

was charged with discharging a firearm into a vehicle “occupied by his wife and three small 

children”); State v. Jones, 347 N.C. 193, 201–02, 204 (1997) (holding a proper non-stake-out 

question included telling the jury there may be a witness who will testify pursuant to a deal with 

the State, thereafter asking if the mere fact there was a plea bargain with one of the State’s 

 
31 Tools that can help jurors frame the trial, remain engaged, and retain information received include the use of a 

“mini-opening” at the beginning of voir dire, or delivering preliminary instructions of the process, law, and relevant 

legal concepts.  See Susan J. MacPherson & Elissa Krauss, Tools to Keep Jurors Engaged, TRIAL (Mar. 2008), at 33.  
32 Trial by a jury of one’s peers is a cornerstone of the principle of democratic representation set out in the U.S. 

Constitution.  U.S. CONST. amend. VI. 
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witnesses would affect their decision or verdict in the case); State v. Williams, 41 N.C. App. 287, 

disc. rev. denied, 297 N.C. 699 (1979) (finding prosecutor properly allowed, in a common law 

robbery and assault trial, to tell prospective jurors a proposed sale of marijuana was involved and 

thereafter inquire if any of them would be unable to be fair and impartial for that reason).  Another 

helpful technique is to ask the jury “if [they] can consider” all the admissible evidence, again 

linking the bad facts you have revealed to the juror’s ability to be fair and impartial or follow the 

law.  State v. Roberts, 135 N.C. App. 690, 697 (1999); see also U.S. v. Johnson, 366 F. Supp. 2d 

822, 842–44 (N.D. Iowa 2005) (finding case specific questions in the context of whether a juror 

could consider life or death proper under Morgan).  In sum, a juror who is predisposed to vote a 

certain way or recommend a particular sentence regardless of the unique facts of the case or judge’s 

instruction on the law is not fair and impartial.  You have the right to make a diligent inquiry into 

a juror’s fitness to serve.  State v. Thomas, 294 N.C. 105, 115 (1978).  When you are defending a 

stake-out issue, argue to the extent a question commits a juror, it commits him to a fair 

consideration of the accurate facts in the case and to a determination of the appropriate outcome.  

The prime directive: Adhere to the profile, suppressing what my gut tells me unless objectively 

supported. 

 

Using the current state of the law with my “Modified Wymore” approach, please see the outline I 

use for jury selection attached hereto as Exhibit B. 

 

 

VIII. The Fundamentals (TOC) 

 

“While the lawyers are picking the jury, the jurors are picking the lawyer.”33 

 

 

Voir dire is distilled into three objectives: Deselect those who will hurt you or are leaning against 

you;34 educate jurors about the trial process and your case; and be more likeable than your 

counterpart, concentrating on professionalism, honesty, and a smart approach.  

 

I share a three-tier approach to jury selection: threshold principles, fine art methods, and my 

personal tips and techniques. 

 

Now for foundational principles:  

 

• Deselect those who will hurt your client.  Move for cause, if possible.  Identify the 

worst jurors and remove them.  

 
33 RAY MOSES, JURY SELECTION IN CRIMINAL CASES (1998). 
34 I have heard skilled lawyers espouse a view in favor of accepting the first twelve jurors seated.  It is difficult to 

comprehend a proper voir dire in which no challenges are made as chameleons are lurking within.  As a rule of thumb, 

never pass on the original panel seated.  
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• Jurors bring personal bias and preconceived notions about crime, trials, and the 

criminal justice system. You must find out whether they lean with you or the 

prosecution.  

• Jurors who honestly believe they will be fair will decide cases based on personal bias 

and preconceived ideas.  Bias or prejudice can take many forms: racial, religious, 

national origin, ageism, sexism, class (including professionals), previous courtroom 

experience, prior experience with a certain type of case, beliefs, predispositions, 

emotional response systems,35 and more. 

• Jurors decide cases based on bias and beliefs, regardless of the judge’s instructions. 

• There is little correlation between demographic similarities of a juror and defendant 

and the manner in which jurors vote (e.g., race, gender, age, ethnicity, education, 

employment, class, hobbies, or the like).  

• Traditional voir dire is meaningless.36  Social desirability and pressure to conform 

inhibits effective jury selection when using traditional or hypothetical questions.37 

Asking jurors if they can put aside bias, be fair and impartial, and follow the judge’s 

instructions are ineffective.  Traditional questions grossly underestimate and fail to 

detect the degree of anti-defendant bias in the community.38 

• Hypothetical questions about the justice system result in aspirational answers and have 

little meaning. 

• You can neither change a strongly held belief nor impose your will upon a juror in the 

time you have in voir dire.39  

• Demonstrate and teach respect for the court, the trial process, and other jurors. 

• As Clarence Darrow provides, “Almost every case has been won or lost when the jury 

is sworn.” 

 

 

 

 
35 Recent research has highlighted the important role of emotions in moral judgment and decision-making, particularly 

the emotional response to morally offensive behavior.  June P. Tangnet, Jeff Stuewig & Debra J. Mashek, Moral 

Emotions and Moral Behavior, 58 ANNUAL REVIEW OF PSYCHOLOGY 345 (2007).  
36 Post-trial interviews reveal jurors lose interest and become disengaged with the use of technical terms and legal 

jargon, without an early and simple explanation of the case, and during a long trial.  See MacPherson & Krauss, supra 

note 31, at 32.  Studies by social scientists on non-capital felony trials reveal the following findings: (1) On average, 

jury selection took almost five hours, yet jurors as a whole talked only about thirty-nine percent of the time; (2) lawyers 

spent two percent of the time teaching jurors about their legal obligations and, in post-trial interviews assessing juror 

comprehension, many jurors were unable to distinguish between or explain the terms “fair” and “impartial”; and (3) 

one-half the jurors admitted post-trial they could not set aside their personal opinions and beliefs, although they had 

agreed to do so in voir dire.  Cathy Johnson & Craig Haney, Felony Voir Dire, an Exploratory Study of its Content 

and Effect, 18 LAW AND HUMAN BEHAVIOR 487 (1991). 
37 James Lugembuhl, Improving Voir Dire, THE CHAMPION (Mar. 1986). 
38 Id. 
39 Humans have a built-in mechanism called scripting for dealing with unfamiliar situations like a trial.  This 

mechanism lessens anxiety by promoting conforming behavior and drawing on bits and pieces of one’s life experience 

– whether movies, television, friends or family – to make sense of the world around them.  Unless you intercede, the 

script will be that lawyers are not to be trusted, trials are boring, people lie for gain, judges are fair and powerful, and 

the accused would not be here if he did not do something wrong.  OFFICE OF THE STATE PUBLIC DEFENDER, JURY 

SELECTION (2016). 
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IX. Fine Art Techniques (TOC) 

 

“The evidence won’t shape the jurors.  The jurors will shape the evidence.”40 

 

 

The higher art form:41     

 

• Make a good first impression.  Remember primacy and recency42 at all phases, even 

jury selection.  There is only one first impression.  Display warmth, empathy, and 

respect for others and the process.  Show the jurors you are fair, trustworthy, and know 

the rules.  

• Understand trial is an unknown world to lay persons or jurors.  They feel ignored and 

are unaware of their special status, the rules of propriety, and that soon almost everyone 

will be forbidden to speak with them. 

• Tell jurors they have a personal safety zone.  Be careful of and sensitive to a juror’s 

personal experience. When jurors share painful or emotional experiences, acknowledge 

their pain and express appreciation for their honesty. 

• Comfortable and safe voir dire will cause you to lose. Ask for their opinion of the 

defendant’s guilt or innocence at this time.  Do not fear bad answers.  Embrace them.  

They reveal the juror’s heart which will decide your case. 

• When a juror expresses bias, counsel should not stop, redirect them, or segue.  Simply 

address and confront the issue.  Mirror the answer back, invite explanation, reaffirm 

the position, and then remove for cause.  Use the moment to teach the jury the fairness 

of your position. 

• Tell jurors about incontrovertible facts or your affirmative defense(s).43  Be prepared 

to address the law on staking-out the jury for a judge who restricts your approach to 

this area.  Humbly make a record.      

 
40 MOSES, supra note 33. 
41 Ask about the trial judge and how he handles voir dire.  Consider informing the trial judge in advance of jury 

selection about features of your voir dire which may be deemed unusual by the prosecutor or the court, thus allowing 

the judge time to consider the issue, preventing disruption of the selection process, and affording you an opportunity 

to make a record.  
42 The law of primacy in persuasion, also known as the primacy effect, was postulated by Frederick Hansen Lund in 

1926 and holds the side of an issue presented first will have greater effect in persuasion than the side presented 

subsequently.  Vernon A. Stone, A Primacy Effect in Decision-Making by Jurors, 19 JOURNAL OF COMMUNICATION 

239 (1969).  The principle of recency states things most recently learned are best remembered.  Also known as the 

recency effect, studies show we tend to remember the last few things more than those in the middle, assume items at 

the end are of greater importance, and the last message has the most effect when there is a delay between repeated 

messages.  The dominance of primacy or recency depends on intrapersonal variables like the degree of familiarity and 

controversy as well as the interest of a particular issue.  Curtis T. Haughtvedt & Duane T. Wegener, Message Order 

Effects in Persuasion: An Attitude Strength Perspective, 21 JOURNAL OF CONSUMER RESEARCH 205 (1994).    
43 Prior to the selection of jurors, the judge must inform prospective jurors of any affirmative defense(s) for which 

notice was given pretrial unless withdrawn by the defendant.  N.C. GEN. STAT. § 15A-1213; N.C. GEN. STAT. § 15A-

905(c)(1) (notice of affirmative defense is inadmissible against the defendant); N.C.P.I. – Crim. 100.20 (instructions 

to be given at jury selection). 
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• Ask jurors about important topics in your case.  Ask jurors about analogous situations 

in their past.  This will help profile jurors. 

• Listen.  Force yourself to listen more.  Open-ended questions keep jurors talking (e.g., 

“Tell us about…, Share with us…, Describe for us…,” etc.) and reveal life experiences, 

attitudes, opinions, and views.  Have a conversation. Spend time discussing their 

personal background, relevant experiences, and potential bias.  Make it interesting to 

them by making the conversation about them.  Use the ninety-ten rule with jurors 

talking ninety percent of the time.  

• Consider what the juror needs to know to understand the case and what you need to 

know about the juror. 

• Seek first to understand, then to be understood.  

• Personal experiences shape juror’s views and beliefs and best predict how jurors view 

facts, law, and each other.  

• Do not be boring, pretentious, or contentious.   

• Look for non-verbal signals like nodding, gestures, or expressions. 

• Spot angry jurors.  “To the mean-spirited, all else becomes mean.”44 

• Refer back to specific answers.  Let them know you were listening.  Then build on the 

answers.  Remember, a scorpion is a scorpion, regardless of one’s appearance (i.e., 

presentation or words). 

• When a juror expresses concern with employment, tell them the law prohibits 

discharging or demoting citizens for jury service.  N.C. Gen. Stat. § 9-32. 

• Deselect delicately.  Tell them they sound like the kind of person who thinks before 

forming an opinion and the law is always satisfied when a juror gives an honest opinion, 

even if it is different from that of the lawyers or the judge.  All the law asks is that 

jurors give their honest opinions and feelings.  Stand and say, “We thank and 

respectfully excuse juror number . . . .”       

• Juror personalities and attitudes are far more predictive of juror choices. 

• Jury selection is about jurors educating us about themselves.   

 

 

X. My Side Bar Tips (TOC) 

“We don’t see things as they are. We see them as we are.”45  

 

 

My personal palette of jury selection techniques:   

  

• At the very outset, tell the jury the defendant is innocent (or not guilty), be vulnerable, 

and tell the jury about yourself.  Become one of them.  

 
44 MOSES, supra note 33. 
45 ANAIS NIN, SEDUCTION OF THE MINOTAUR (1961). 
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• You must earn credibility in jury selection.46  Many jurors believe your client is guilty 

before the first word is spoken.  Aligned with the accused, you are viewed with 

suspicion, serving as a mouthpiece.  Start sensibly and strong.  Be a lawyer, statesman, 

and one of them—a caring, community member.  Earn respect and credibility when it 

counts—right at the start.  

• We develop a relationship with jurors throughout the trial.  Find common ground, 

mirroring back the intelligence and social level of the individual jurors.  Be genuine. 

Become the one jurors trust in the labyrinth of trial.       

• Encourage candor.  Tell jurors there are no right or wrong answers, and you are 

interested in them and their views.  Tell them citizens have the right to hold different 

views on topics, and so do jurors.  Tell them you will be honest with them, asking for 

honest and complete answers in return.  Assure them honest responses are the only 

thing expected of them.  Reward the honest reply, even if it hurts.   

• Listen to and observe opposing counsel.  Purposefully contrast with the prosecutor.  If 

he is long-winded, be precise and efficient.  If he misses key points, spend time 

educating the jury.  Entice jurors early to choose you. 

• Humanize the client.  Touch, talk with, and smile at him. 

• Remind the client continually of appropriate eye contact, posture, and perceived 

interest in the case.  

• Beware of a reverse Batson challenge when there is an appearance by the defense to 

use peremptory challenges on race, gender, or religion.         

• Propensity is the worst evidence.  

• If jurors fear or do not understand your client or his actions, whether due to violence, 

mental health, or the unexplained, they will convict your client.  Quickly.   

• Pick as many leaders47 as possible, creating as many juries as possible.  Do not pick 

followers: you shrink the size of the jury.  In general, avoid young, uneducated, and 

apparently weak, passive, or submissive jurors.  Target and engage them to sharpen 

your view.  Remember, you only need one juror to exonerate, hang, or persuade the 

jury to a lesser-included verdict. 

• Look for jurors who are resistant to social pressure (e.g., piercings, tattoos, etc.).  

• The best predictor of human behavior is past behavior. 

• Let the client exhibit manners.  Typically, my paralegal is present during much of the 

trial, most importantly in jury selection.  When it is our turn to deselect or dismiss 

jurors, she approaches, the defendant stands and relinquishes his chair, and we discuss 

and decide who to deselect.  My paralegal also interacts with the defendant regularly 

during trial, recesses, and other opportunities, communicating perceived respect and a 

genuine concern for the client.   

 
46 According to the National Jury Project, sixty-seven percent of jurors are unsympathetic to defendants, thirty-six 

percent believe it is the defendant’s responsibility to prove his innocence, and twenty-five percent believe the 

defendant is guilty or he would not have been charged.  Now known as National Jury Project Litigation Consulting, 

this trial consulting firm publicizes its use of social science research to improve jury selection and case presentation.   
47 Leaders include negotiators and deal-makers, all of whom wield disproportionate power within the group.  See 

MOSES, supra note 33. 



------------------------------------------------------------------------------------------------------------------------------------------ 

2024 Update to Jury Selection:  

The Art of Peremptories and Trial Advocacy Techniques     P a g e  |  30 

• Use the phrase “fair and impartial” when engaging the jaundiced juror, skewed in 

beliefs or positions.  Talk about the highest aim of a jury.      

• Older women will exonerate your client in a rape or sex offense case, particularly if a 

young female victim has credibility issues.  Conversely, beware of the grandfatherly, 

white knight.48 

• Fight the urge to use your last peremptory challenge.  You may be left with the 

equivalent of an automatic death penalty juror.  

• Draw the sting (i.e., strip).  Tell the jury incontrovertible bad facts and your affirmative 

defenses.  Ask if they will “fairly and conscientiously deliberate and give meaningful 

consideration” to defenses as instructed by the Court.  If irrelevant issues are raised, 

inform the jurors of the same.  Inform them of gut-wrenching, graphic evidence.  Some 

jurors will react verbally, some visibly.  Let the bad facts sink in.  Engage the juror who 

reacts badly.49  Reaffirm his commitment to your client’s presumed innocence.  Then 

tell them there is more to the story.  The sting fades and loses its impact during trial.  

• Use the language of the former highest aim Pattern Jury Instruction, telling jurors they 

have no friend to reward, no enemy to punish, but a duty to let their verdict speak the 

everlasting truth.   

• Mirror the judge’s instructions to the jury, early and often, using phrases from the 

judge’s various instructions including fair and impartial, the same law applies to 

everyone, they are not to form an opinion about guilt or innocence until deliberations 

begin, and so forth.50  Forecast the law for them.  Clothe yourself with vested authority. 

• Commit the jury, individually and as a whole, to principles of isolation and insulation. 

Ask them if they understand and appreciate they are not to do violence to their 

individual judgment, must decide the case for themselves, and are not to surrender their 

honest convictions merely for the purpose of returning a verdict.51 Extract a group 

commitment that they will respect the personal judgment of each and every juror.  

Target an oral commitment from unresponsive or questionable jurors.  Seek twelve 

individual juries.  If done well, you increase your chances of a not guilty verdict, lesser-

included judgment, hung jury, or a successful motion to poll the jury post-trial.  

• Tell the jury the law never requires a certain outcome.  Inform them that the judge has 

no interest in a particular outcome and will be satisfied with whatever result they 

decide.  Emphasize the law recognizes that each juror must make his own decision. 

 

 

 

 

 
48 White knights are individuals who have a compulsive need to be a rescuer.  See MARY C. LAMIA & MARILYN J. 

KRIEGER, THE WHITE KNIGHT SYNDROME: RESCUING YOURSELF FROM YOUR NEED TO RESCUE OTHERS (2009).  
49 To deselect jurors, commit the juror to a position (e.g., “So you believe . . . .”), normalize the impairment by 

acknowledging there are no right or wrong answers and citizens are free to have different opinions, and recommit the 

juror to his position (e.g., “So because of . . . , you would feel somewhat partial . . . .”), thus immunizing him from 

rehabilitation.      
50 N.C. GEN. STAT. § 15A-1236(a)(3), et al.; see also supra text at III. Selection Procedure.  
51 N.C. GEN. STAT. §§ 15A-1235(b)(1) and (4). 
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XI. Subject Matter of Voir Dire (TOC) 

 

 

Case law on proper subject matter for voir dire52 follows.  

 

Accomplice Culpability: State v. Cheek, 351 N.C. 48, 65–68 (1999) (prosecutor properly asked 

about jury’s ability to follow the law regarding acting in concert, aiding and abetting, and felony 

murder rule).  

 

Circumstantial Evidence: State v. Teague, 134 N.C. App. 702 (1999) (prosecutor allowed to ask if 

jurors would require more than circumstantial evidence, that is eyewitnesses, to return a verdict of 

first degree murder). 

 

Child Witnesses: State v. Hatfield, 128 N.C. App. 294 (1998) (trial judge erred by not allowing 

defendant to ask prospective jurors “if they thought children were more likely to tell the truth when 

they allege sexual abuse”). 

 

Defendant’s Prior Record: State v. Hedgepath, 66 N.C. App. 390 (1984) (trial court erred in 

refusing to allow counsel to question jurors about their willingness and ability to follow the judge’s 

instructions they are to consider the defendant’s prior record only for the purpose of determining 

credibility).  

 

Defendant Not Testifying: State v. Blankenship, 337 N.C. 543 (1994) (proper for defense counsel 

to ask questions concerning a defendant’s failure to testify in his own defense; however, the court 

has discretion to disallow the same). 

 

Expert Witness: State v. Smith, 328 N.C. 99 (1991) (asking the jury if they could accept the 

testimony of someone offered in a particular field like psychiatry was not a stake-out question. 

 

Eyewitness Identification: State v. Roberts, 135 N.C. App. 690, 697 (1999) (prosecutor properly 

asked if eyewitness identification in and of itself was insufficient to deem a conviction in the 

juror’s minds regardless of the judge’s instructions as to the law) 

 

Identifying Family Members: State v. Reaves, 337 N.C. 700 (1994) (no error for prosecutor to 

identify members of murder victim’s family in the courtroom during jury selection). 

 

Intoxication: State v. McKoy, 323 N.C. 1 (1988) (proper for prosecutor to ask prospective jurors 

whether they would be sympathetic toward a defendant who was intoxicated at the time of the 

offense).  

 

 
52 See MICHAEL G. HOWELL, STEPHEN C. FREEDMAN, & LISA MILES, JURY SELECTION QUESTIONS (2012). 
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Legal Principles: State v. Parks, 324 N.C. 420 (1989) (defense counsel may question jurors to 

determine if they completely understood the principles of reasonable doubt and burden of proof; 

however, once fully explored, the judge may limit further inquiry). 

 

Pretrial Publicity: Mu’Min v. Virginia, 500 U.S. 415, 419–21 (1991) (inquiries should be made 

regarding the effect of publicity upon a juror’s ability to be impartial or keep an open mind; 

questions about the content of the publicity may be helpful in assessing whether a juror is impartial; 

it is not required that jurors be totally ignorant of the facts and issues involved; the constitutional 

question is whether jurors had such fixed opinions they could not be impartial).  

 

Racial/Ethnic Background53: Ristaino v. Ross, 424 U.S. 589 (1976) (although the due process 

clause creates no general right in non-capital cases to voir dire jurors about racial prejudice, such 

questions are constitutionally mandated under “special circumstances” like in Ham); Ham v. South 

Carolina, 409 U.S. 524 (1973) (“special circumstances” were present when the defendant, an 

African-American civil rights activist, maintained the defense of selective prosecution in a drug 

charge);  Rosales-Lopez v. U.S., 451 U.S. 182 (1981) (trial courts must allow questions whether 

jurors might be prejudiced about the defendant because of race or ethnic group when the defendant 

is accused of a violent crime and the defendant and victim were members or difference races or 

ethnic groups); see also Turner v. Murray, 476 U.S. 28 (1986) (such questions must be asked in 

capital cases in charge of murder of a white victim by a black defendant). 

 

Sexual Offense/Medical Evidence: State v. Henderson, 155 N.C. App. 719, 724–27 (2003) 

(prosecutor properly asked in sex offense case if jurors would require medical evidence “that 

affirmatively says an incident occurred” to convict as the question measured jurors’ ability to 

follow the law).  

 

Sexual Orientation: State v. Edwards, 27 N.C. App. 369 (1975) (proper for prosecutor to question 

jurors regarding prejudice against homosexuality to determine if they could impartially consider 

the evidence knowing the State’s witnesses were homosexual). 

 

Specific Defenses: State v. Leonard, 295 N.C. 58, 62–63 (1978) (a juror who is unable to accept a 

particular defense recognized by law is prejudiced to such an extent he can no longer be considered 

competent and should be removed when challenged for cause).      

 

 

 

 

 

 

 
53 Considerations of race can be critical in any case, and voir dire may be appropriate and permissible to determine 

bias under statutory considerations of one’s fitness to serve as a juror.  See generally N.C. GEN. STAT. § 15A-1212(9) 

(challenges for cause may be made . . . on the ground a juror is unable to render a fair and impartial verdict).  

Strategically, try to show how questions on racial attitudes are relevant to the theory of defense.  If the inquiry is 

particularly sensitive, request an individual voir dire.  See N.C. DEFENDER MANUAL, supra note 8, at 25-18. 
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XII. Other Important Considerations (TOC) 

 

 

It is axiomatic you must know the case facts, theory of defense, theme(s) of the case, and applicable 

law to conduct an effective voir dire.  An example of a theory of defense—a short story of 

reasonable and believable facts—follows: “Ms. Jones was robbed . . . but not by [the Defendant] 

who was at work eight miles away.  This is a case of mistaken identity.” 

 

My Practice Tips 

 

Beyond these fundamentals, I offer a few practice tips.  

 

1. Every jury selection is different, tailored to the unique facts, law, and individuals 

before you. 

 

2. Meet with the defendant and witnesses on the eve of trial for a last review.  Often, 

we learn new facts, good and bad, as witnesses are sometimes impressive but more 

commonly afraid, experience memory loss, present poorly, or will not testify.  We 

re-cover the material points of trial, often illuminating important facts that require 

disclosure in the selection process.   

 

3. Use common sense analogies and life themes to which we can all relate in 

conversation with jurors. 

 

4. Look, act, and dress professionally.  Make sure your client and witnesses dress 

neatly and act respectfully.  Of all the things you wear, your expression is most 

important.  A pleasant expression adds face value to your case.54  

 

5. Use plain language.  Distill legal concepts into simple terms and phrases.  

 

6. At the outset, tell the jury they have nothing to fear.  Inform them the judge, the 

governor55 of the trial, will tell them everything they need to know, and the bailiffs 

are there for their assistance, security, and comfort.  Instruct the jury they need only 

tell the bailiffs or judge of any needs or concerns they may have. 

 

7. Be respectful of opposing counsel, not obsequious.  You reap what you sow.  

Promote respect for the process.  Be mindful of how you address opposing counsel.  

He is the prosecutor, not the State of North Carolina (or the government).  If the 

 
54 MOSES, supra note 33. 
55 Judges are sometimes referenced as the governor or gatekeeper of the trial, particularly when deciding admissibility 

of expert evidence.  See State v. McGrady, 368 N.C. 880 (2016) (amended Rule 702(a) implements the standards set 

forth in Daubert); Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) (defines the judge’s gatekeeping 

role under FED. R. EVID. 702). 
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prosecution invokes such authority, tell the jury you represent the citizens of this 

state, protecting the rights of the innocent from the power of the government.   

 

Sun Tzu: Timeless Lessons 

 

Sun Tzu, author of The Art of War, provides timeless lessons on how to defeat your opponent.  A 

fellow lawyer, Michael Waddington, in The Art of Trial Warfare, applies Sun Tzu’s principles to 

the courtroom.  I share a sampling for your consideration.  Trial is war.  To the trial warrior, losing 

can mean life or death for the client.  Therefore, the warrior constantly learns, studies, and practices 

the art of trial warfare, employing the following principles: Because no plan survives contact with 

the enemy, he is always ready to change his strategy to exploit a weakness or seize an opportunity.  

He strikes at bias, arrogance, and evasive answers.  He prepares quietly, keeping the element of 

surprise.  He makes his point efficiently, knowing juries have limited attention spans and dislike 

rambling lawyers.  He impeaches only the deserving and when necessary.  He is self-disciplined, 

preparing in advance, capitalizing on errors, and maintaining momentum.  He is unintimidated by 

legions of lawyers or a wealth of witnesses, knowing they are bloated prey.  He sets up the hostile 

witness, luring misstatements and exaggerations for the attack.  He does not become defensive, 

make weak arguments, or present paltry evidence.  He focuses on crucial points, attacking the 

witnesses in his opponent’s case.  He neither moves nor speaks without reflection or consideration. 

He never trusts co-defendants or their counsel, for danger looms.  He remains calm and composed, 

unflinching when speared. He neither takes tactical advice nor allows his client to dictate the trial,56  

recognizing why his client sits next to him.  He is not reckless, cowardly, hasty, oversensitive, or 

overly concerned what others think.  He prepares for battle, even in the midst of negotiation.  He 

keeps his skills sharp with constant practice and strives to stay in optimal physical and emotional 

shape – for trial requires the stamina of a warrior.  The trial lawyer understands mastery of the 

craft is an ongoing, lifetime journey.  

 

Power-Packed Themes 

 

We summarize life experiences and belief systems via themes which are used to deliver core facts 

or arguments.  An example of a core argument follows: “This is a case of an untrained employee  

. . . .”  The best themes are succinct, memorable, and powerful emotionally.  We motivate and lure 

jurors to virtuosity— or difficult verdicts—through life themes.  Consider the powerful themes 

within this argument: 

 

The first casualty of war— or trial—is innocence.  Fear holds you prisoner; faith 

sets you free.  How many wars have been fought and lives lost because men have 

dared to insist to be free?  Did you ever think you would have the opportunity to 

affect the life of one person so profoundly while honoring the principles for which 

our forefathers fought?  Stand up for freedom today; for many, freedom is more 

important than life itself.  Partial or perverted justice is no justice; it is injustice. 

 
56 But see State v. Ali, 329 N.C. 304 (1991) (when defense counsel and a fully informed criminal defendant reach an 

absolute impasse as to tactical decisions, the client’s wishes must control). 



------------------------------------------------------------------------------------------------------------------------------------------ 

2024 Update to Jury Selection:  

The Art of Peremptories and Trial Advocacy Techniques     P a g e  |  35 

Stop at nothing to find the truth.  You have no friend to reward and no enemy to 

punish.  Your duty is to let your verdict speak the everlasting truth.  His triumph 

today will trigger change tomorrow.  Investigations will improve, and justice will 

have meaning.  Trials will no longer be a rush to judgment but instead a road to 

justice.   

 

A trial lawyer without a theme is a warrior without a weapon.57    

 

 

XIII. Integrating Voir Dire into Closing Argument (TOC) 

 

 

At the end of closing argument, I return to central ideas covered in voir dire.  I remind the jury the 

defendant is presumed innocent even now, walk over to my client and touch him – often telling 

the jury this is the most important day of my client’s life.  I then remind them they are not to 

surrender their honest and conscientious convictions or do violence to their individual judgment 

merely to return a verdict, purposefully re-isolating and re-insulating the jury before stating my 

theme and asking for them to return a verdict of not guilty.   

 

 

XIV. Summary (TOC) 

 

 

Prepare, research, consult, and try cases.  Be objective about your case.  Be courageous.  Stand up 

to prosecutors, judges and court precedent, if you believe you are right.  Make a complete record.  

I leave you with words of hope and inspiration from Joe Cheshire, an icon of excellence, and one 

of many to whom I esteem and aspire.  Hear the message.  Go make a difference. 

  

“A criminal lawyer is a person who loves other people more than he loves himself; 

who loves freedom more than the comfort of security; who is unafraid to fight for 

unpopular ideas and ideals; who is willing to stand next to the uneducated, the poor, 

the dirty, the suffering, and even the mean, greedy, and violent, and advocate for 

them not just in words, but in spirit; who is willing to stand up to the arrogant, 

mean-spirited, caring and uncaring with courage, strength, and patience, and not be 

intimidated; who bleeds a little when someone else goes to jail; who dies a little 

when tolerance and freedom suffer; and most important, a person who never loses 

hope that love and forgiveness will win in the end.”  

“The day may come when we are unable to muster the courage to keep fighting … 

but it is not this day.”58  

 
57 Charles L. Becton, Persuading Jurors by Using Powerful Themes, TRIAL 63 (July 2001). 
58 THE LORD OF THE RINGS: RETURN OF THE KING (New Line Cinema 2003).  
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       REFERENCES                                                                                              NEED 

1. Voir Dire: 15A-1211 to 1217     1.     Witness List   

2. Jury Trial Procedure: 15A-1221 to 1243    2.     Jury Profile 

3. Bifurcation: 15A-928      3.     Jury Pool List  

4. Jury Instruction Conference: Gen. R. of Prac. 21; 15A-1231  4.     12 Leaders/They save themselves 
    

VOIR DIRE 

(7/23/2024) 

 (Humble/vulnerable; Introduce/tell about self/firm/Defendant; Charge; Innocent/Not Guilty; Represent Citizens 

against Govt.; Insist on community participation as a safeguard in the process) 
 

EXPLAIN THE PROCESS 
 

Are you able to . . . ?  Do you believe . . .  ?  Do you appreciate . . .  ?  Are you willing . . . ?  Do you know . . . ? 
 

1. Search for truth: Meaning of voir dire. Not CSI; often slow and deliberate. 

2. Ideal jury: fair and impartial cross section of community. 

3. Juror service: Pinnacle of public service; conscience of community; protect/preserve process. 

4. You bring life experience and common sense. 

5. May be a great juror in one case but not another. 

6. Judge: gatekeeper/governor of trial. Will tell us all we need to know.  

7. You are safe (only life experience/common sense, judge will instruct, jurors rights). 

8. Length of trial. 

9. Defendant is not on trial.  State’s case is on trial. 
 

GROUP QUESTIONS 

(You, close friend, family member) 
 

10. News accounts? 

11. Ever employed us? Other side of legal proceeding? DLF adverse to you? 

12. Ever been on a jury or a witness in a trial where I was the lawyer?  

13. Ever associate with DA’s? (Know/served with/visit in home/relationship to favor/disfavor?) 

14. Know Defendant? 

15. Know victim/family? 

16. Know any witnesses? 

17. Ever serve on jury?  Foreperson? (different civil/criminal burdens of proof)  Verdict?  Respected?   

18. Ever testified as witness/participant in legal proceeding? 

19. You/family/close friends in law enforcement? Working for law enforcement (C.I.)? 

20. You/family/close friends been victims of a crime/had similar experience? 

21. Any strong opinions regarding this type of charge; “touched” by this type of crime; be fair and 

impartial? 

22. Examples: MADD, Leadership Rowan, believe any use is wrong, gun owners, NRA, CCP vs. 

Prison Ministry, LGBT, reluctant juror. 
 

INDIVIDUAL QUESTIONS 
 

23.  Where live? Employment?  Spouse?  Family/children? 

24.  Any disability/physical/medical problems?  Covid? 

25.  Any personal/business commitments? 

25.    Any specialized medical/psychological, legal/law enforcement, scientific/forensic training? 
 

KEY POINTS 
 

26.    Supervise any employees? 

27.   Know anyone else on the jury panel/pool?  

28.   Ever serve as sworn LEO or similar capacity? 

29.   Military service? 

30.   Rescue squad/EMS/Fire Dept. service? 

31.   Teacher/Pastor/Church member/Government employee? 

32.   Serve on another jury this week? 

UNCONTROVERTED FACTS 

 

1.   

 
2. 

 

3.   
 

4.  
 



PROCESS OF TRIAL 
 

33. State goes first; defense goes last; do not decide; address judge’s instruction.   

34. Will be objections/interruptions based on rules of evidence/procedure?  Matters of law.  

35. Draw the Sting/Strip.  Cover Bad/Undisputed Facts/Affirmative Defenses or Irrelevant Issues/Facts 

(weapons, bad injuries, criminal record, drugs, alcohol, relationships, etc.).  The law recognizes certain 

defenses.  Not every death, injury, or questionable act is a crime. 

36. Race/gender/religion issues? (white victim/black defendant); Batson; Prima facie case (raise 

inference?)/Race-neutral reasons/Purposeful discrimination?  Judge elicit? 

37. Some witnesses are everyday folks.  Will anyone give testimony of LEO any greater weight solely because 

he wears a uniform?  Judge will charge on credibility of witnesses.  Promise to follow law? 

38. You may hear from expert witnesses.  Can you consider?  

39. The charge is _______.  Judge will explain the law/not us.  Burden of proof is “beyond a reasonable doubt” 

(fully satisfies/entirely convinces).  State must prove each and every element beyond burden.  Promise to 

hold to burden?  Same burden as Capital Murder. 

40. A charge is not evidence. 

41. Defendant presumed innocent.  Defendant may choose, or not choose, to take the stand.  He remains clothed 

with the presumption of innocence now and throughout this trial.  Not a blank chalk board or level playing 

field.  Will you now conscientiously apply the presumption of innocence to the Defendant? 

42. Must you hear from the Defendant to follow the law?  Must the Defendant “prove his innocence?”  You are 

“not to consider” whether defendant testifies.  PJI - Crim. 101.30 
 

CONCLUSION/JUROR’S RIGHTS 
 

Do you know . . . ?  Do you understand . . . ? Do you appreciate . . .? 
 

43. Highest aim: You have no friend to reward, no enemy to punish, but a duty to let your verdict speak the 

everlasting truth. 

44. You have the right to hear and see all the evidence, voice your opinion, and have it respected by others.  

45. You are to “reason together…but not surrender your honest convictions” as deliberate toward the end of 

reaching a verdict. You are “not to do violence to your individual judgment.”  “You must decide the case for 

yourself.”  N.C. Gen. Stat. § 15A-1235. 

46. After telling jurors the law requires them to deliberate to try to reach a verdict, it is permissible to ask “if they 

understand they have the right to stand by their beliefs in the case.”  State v. Elliott, 344 N.C. 242 (1996). 

47. Use your “sound and conscientious judgment.”  Be “firm but not stubborn in your convictions.” PJI – Crim. 

101.40.   

48. Believe the opinions of other jurors are worthy of respect?  Will you? 

49. No crystal ball.  Do you know of any reason this case may not be good for you?  Any questions I haven’t 

asked that you believe are important? 

50. The law never demands a certain outcome.  The judge has no interest in a particular outcome and will be 

well-satisfied with your individual decision.  The law recognizes that each juror must make his or her own 

decision.   

CHALLENGES FOR CAUSE 
 
 

1.   Grounds.  N.C. Gen. Stat. § 15A-1212. 

a. Is incapable by reason of mental or physical infirmity. 

b. Has been or is a party, witness, grand juror, trial juror, or otherwise has participated in civil or 

criminal proceedings involving a transaction which relates to the charge. 

c. Has been or is a party adverse to the Defendant in a civil action, or has complained against or been 

accused by him in a criminal prosecution. 

d. Is related by blood or marriage within the sixth degree to the Defendant or victim of the crime. 

e. Has formed or expressed an opinion as to the guilt or innocence of Defendant. 

f. Is presently charged with a felony. 

g. As a matter of conscience, would be unable to render a verdict with respect to the charge in accord 

with the law. 

h. For any other cause is unable to render a fair and impartial verdict. 
            

BUZZ PHRASES 
 

 

1.    Substantially impair? Automatically vote?  State v. Cummings, 326 N.C. 298 (1990); State v. Chapman, 359 

N.C. 328 (2005).  

2.    Juror statement he could follow the law but Defendant’s failure to testify would “stick in the back of his 

mind” while deliberating should have been excused for cause.  State v. Hightower, 331 N.C. 636 (1992). 

3.    Be Alert for “Stake-out” questions (asking “how will vote under particular fact/set of facts?”): Can you 

convict without physical evidence/witnsesses?  A question that tends to commit jurors to a specific future 

course of action.  Defense has a right to a full opportunity to make diligent inquiry into “fitness and 

competency to serve” and “determine whether there is a basis for a challenge for cause or a peremptory 

challenge.”  N.C. Gen. Stat. § 15A-1214(c).  Ask: Can you consider?  State v. Roberts, 135 N.C. App. 690 

(1999). Can you set aside your opinion and reach decision solely upon evidence? 

4.    “A juror can believe a person is guilty and not believe it beyond a reasonable doubt.”  Hence, it is error for 

D.A. to argue if a juror believes the defendant is guilty then he necessarily believes it BRD.  State v. Corbin, 

48 N.C. App. 194 (1980).   
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