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2024 Higher-Level Felony Defense Training
September 10-12, 2024 / Chapel Hill, NC

Cosponsored by the UNC-Chapel Hill School of Government
& Office of Indigent Defense Services

Tuesday, Sept. 10

12:30-1:00 pm Check-In
1:00-1:15 pm Welcome
1:15-2:15 pm Defending Eyewitness Identification Cases (60 mins.)

Laura Gibson, Assistant Public Defender
Beaufort Co. Public Defender’s Office, Washington, NC

2:15-3:15 pm Mitigation Investigation (60 mins.)
Josie Van Dyke, Mitigation Specialist
Sentencing Solutions, Inc., Knightdale, NC

3:15-3:30 pm Break
3:30-4:15 pm Preparing to Defend High Level Felonies (45 mins.)

Phil Dixon, Teaching Associate Professor
UNC School of Government, Chapel Hill, NC

4:15-5:00 pm Self-Defense Update (45 mins.)
John Rubin, Professor of Public Law and Government
UNC School of Government, Chapel Hill, NC

5:00 pm Adjourn
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Wednesday, Sept. 11

9:00-10:15 am

10:15-10:30 am

10:30-11:15 am

11:15-12:00 pm

12:00-1:00 pm

1:00-2:30 pm

2:30-2:45 pm

2:45-3:45 pm

3:45-4:45 pm

4:45 pm

5:30 pm

The Law of Sentencing Serious Felonies (75 mins.)
Jamie Markham, Thomas Willis Lambeth Distinguished Chair in Public Policy
UNC School of Government, Chapel Hill, NC

Break

Storytelling and Visual Aides at Sentencing (45 mins.)
Sophorn Avitan and Susan Weigand, Assistant Public Defenders
Mecklenburg Co. Public Defender’s Office, Charlotte, NC

Preventing Low Level Felonies from Becoming
High Level Habitual Felonies (45 mins.)

Jason St. Aubin, Assistant Public Defender
Marcilliat & Mills, PLLC, Charlotte, NC

Lunch (provided)

Brainstorming, Preparing, and Presenting a Sentencing Argument (90 mins.)
Small group workshops

Break
Preservation Essentials (60 mins.)

Glenn Gerding, Appellate Defender
Office of the Appellate Defender, Durham, NC

Client Rapport (60 mins.) (ETHICS)
Tucker Charns, Regional Defender
Indigent Defense Services, Durham, NC

Adjourn

Optional Social Gathering
TBA
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Thursday, Sept. 12

9:00-10:00 am Basics of Batson Challenges (60 mins.)
Hannah Autry, Ass’t. Capital Defender, Office of the Capital Defender, Durham, NC
Kailey Morgan, Staff Attorney, Center for Death Penalty Litigation, Durham, NC

10:00-10:15 am Break

10:15-11:00 am Protecting Jurors from Removals for Cause (45 mins.)
Emily Coward, Director of the Inclusive Juries Project,
Johanna Jennings, Director, The Decarceration Project
Duke University School of Law, Durham, NC

11:00am-12:00 pm  Peremptory and For Cause Challenges (60 mins.)
James Davis, Attorney
Davis and Davis, Salisbury, NC

12:00 pm Wrap Up and Adjourn

CLE HOURS: 12.50
includes 1.0 hour of ethics/professional responsibility
*pending approval by the NC State Bar*




LAURA NEAL GIBSON DEFENDING
CHIEF PUBLIC DEFENDER EY EW I T N E S S
SECOND JUDICIAL DISTRICT I D E N TI F I C ATI O N

WHY DO YOU THINK
EYEWITNESS TESTIMONY IS SO

POWERFUL FOR THE STATE?

This is the part where you have to respond! And yes | will use the Socratic method if forced

UNITED STATES

V.BROWNLEE, “ ry, there is almost nothing onvincing than a
454 F3D 131, 142 being who takes the stan 2 finger at the
(3D C|RC 2006) jant, and says, ‘That's the one!"




THE
PROSECUTOR’S
OPENING
STATEMENT

Ladies and Gentlemen, you don’t have to take my word for it.
The evidence will show that on December 2,2022 at 2:15 am in
the dark of night,a man went in to the home of Betty and Bob
Smith and stole their tv. Yes, it was dark. Yes, they are both in
their 90s. Yes, they both wear corrective lenses and had taken
their glasses off to go to bed. No, there weren’t any lights on.
Sure, it happened in about | second. No, we don’t have a single
shred of physical evidence to show to you. But, ignore all of
that, because you don’t have to take my word for it.

‘When Betty Smith takes that witness stand, she will tell you that
she is 100% confident that the man who poked his head in their
bedroom and pointed a gun at her for that split second was the
defendant, John Doe. She saw him with her own eyes. She is a
sweet, old, church going lady. She wouldn't lie to you. She will
tell you she could never forget the scariest moment of her life.
You don’t have to take my word for it. She will tell you herself!

WHY DO JURORS BELIEVE
EYEWITNESSES?

+ Of course you remember the most
stressful moment of your life!

* If he says he saw i, then he had to
have seen it! He is sworn to tell the

+ He s so confident, so he must
know for sure!

* He wouldn't put a person in prison
if he doesn't believe that he is telling
the truth.

* He doesn't seem like a racist.

NEXT
QUESTION...I
PROMISETHIS IS
THE LAST!

YES, THIS ISATRICK QUESTION.




UNITED STATES
V.BROWNLEE,

454 F3D 131, 142
(3D CIRC.2006)

“While Science has firmly established the inherent unreliability:
of human perception and memory, this reality is outside the
jury's common knowledge, and often contradicts jurors’
commonsense understandings. To a jury, there is almost
nothing more convincing than a live human being who takes the
stand, points a finger at the defendant, and says, ‘That's the

onel™

RECONSTRUCTED
MEMORY



https://www.youtube.com/watch?v=buhMdC7MO0U
https://www.youtube.com/watch?v=PB2OegI6wvI

OK, MEMORY SUCKS AND JURIES GET IT WRONG...
WHERE DO WE GO FROM HERE?

Ronald Cotton will emind you why this i important!

What counts as an Eyewitness Identification and what s the law?

e e NC Eevtaess Hencion o At
"

How about some fact scenarios?

[T r—— |

Motions to Suppress Voir Dire Cross-Bxamination  Expert Testimony. Closing Jury Instructions
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'WHY IS EYEWITNESS
IDENTIFICATION SO
IMPORTANT?

.
« Eyewitness misidentification is
the greatest contributing factor
to wrongful convictions proven
by DNA testing, playing a role
.

oW

in more than 75% of
convictions overturned
through DNA testing
nationwide.

41% of overturned cases
involved cross-racial
eyewitness identifications.

* lonocence Projegt
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Live Lingip= group of pedpleidisplayedgofan eyewitnesslin

THREE TYPES O person.

IDENTIFICATION Photo Lineup —anarray of photagraphs is displayed toan

PROCEBDURES -

Show-up + an eyeWitness i presefiBiith a single [iVe SUspect.



https://youtu.be/DZsckuKiH94

Ifin custody, 2 nontestiny per
‘order may NOT be used. 0 appear in lneup i consent not gven.

WHEN IS IT PROPER Upon Consent of the Defendant (even if not arrested)
FORYOUR CLIENTTO BE
REQUIRED TO

PARTICIPATE IN AN After a Brief Detention with Reasonable Suspicion (limited to an ID.
IDENTIFICATION at or near scene)

PROCEDURE?

Upon being served with a Nontestimonial Identification Order

EYEWITNESS IDENTIFICATIONS MUST
COMPLY WITH CONSTITUTIONAL AND
STATUTORY REQUIREMENTS:

* Due Process Clause under the
Fourteenth Amendment

* Right to Counsel under the Sixth

Amendment
— ———
s —
* NC Eyewitness Identification Reform 2 . m
Act under N.C.GSS. 15A-284.50 Py

through |5A-283.53

14

COMPLYING WITH THE DUE PROCESS CLAUSE

S Y

THE TEST FOR ADMSSIBILITY BGISSUE WHETHER PRIMARY CASE NELV. REMEDY FOR VIOLATION -
FOR AN OUT-OF-COURT CONSIDERING THE TOTC THE ID 409 Us. 188 (1972). EXCLUSON
uumuuvrh MAY HAVE BEEN SUGGESTIVE
5K
‘GF MSIDENTIFICATION. NELL V.
BGGERS.

15




itness’s Opportunity to View the Suspect Duri
the Crime

BIGGERS FIVE

FACTORS TO

EVALUATE The Accuracy of a Prior Descripti f the Suspect

LIKELIHOOD OF

MISIDENTIFICATION: The Degree of Certainty at the Identification
Procedure
The Length of Time Between the Crime and the
Identification Procedure

16

The right begins at the initial appearance after arrest that is
conducted by a judicial official (usually a magistrate) or when an

indictment or information has been filed, whichever occurs first.
Rothgery v. Gillespie Cty.

SIXTH
AMENDMENT Remedy for Violation of Right to Counsel > EXCLUSION
RIGHT TO
COUNSEL

Right to Counsel can be knowingly and voluntarily waived.

SIXTH AMENDMENT RIGHT TO COUNSEL

ATTACHED NOT ATTACHED
* In-Court show-up at a preliminary hearing. * Show-up identification after arrest but
Moore v. IL before indictment, PC hearing or other
+ Post-Indictment lineup. ULS. v.Wade, 388 rEsatiphea
US.218 (1967). * Photo Lineup. US. v.Ash

* Victim encountering suspect in jail as long as
no state action was taken to procure the
interaction. Thompson v. Mississippi

18




An impermissibly suggestive pretrial identification
procedure may taint an in-court identification. State
v. Flowers, 318 N.C. 208 (1986).

A witness’s in-court
identification is also inadmissible unless the State
proves by clear and convincing evidence that the
identification originated independent of the

IN-COURT unconstitutional ineup (that the identification is

IDENTIFICATIONS based on the witness's observations of the deft
during the crime and not tainted by the illegal out-
of-court identificati S.v.Wade, 388 US.218
(1967).

Several factors should be reviewed that are similar
to those of Biggers.

19

WADE FACTORS TO DETERMINE
INDEPENDENT ORIGIN

Prior Opportunity to Observe the Offense

+ Any Discrepancy Between the Pre-Lineup Description and
the Defendant’s Actual Description

“Any Identification of Another Person or of the Defendant by
a Picture Before the Lineup Takes Place

Failure to Identify the Defendant on a Prior Occasion

Time Elapsed Between the Offense and the Lineup

+ Facts Concerning the Conduct of the lllegal Lineup

20

FACT + “Local" cab driver s called by victim to pick man up from his home.

SCENARIO:

Driver picks man up and drops him off at another location,

Later that evening, man calls driver back and asks him to take him back to

Driver drops man off at vietim's home and sees victim let man in
Victim is found the next morning stabbed to death.

The next day.a photo line-up was given to driver and driver filed to identify
anyone when defendant was in line-up.

Driver attended a pre-trial hearing with victim's sister and was scil not able
0 positively identify defendant, but was told by sister it was the guy who.
murdered her brother.

Multiple news articles were written and media coverage included the picture
of the defendant who was a VERY EASILY identified person with tattoos
covering his face.

State sought to have driver testify and we sought to keep out any in-court

identification.




There is NO Fifth Amendment right to refuse to participate.

EFUSING TO

The refusal is admissible at trial.

ARTICIPATE Defendant can even be compelled to alter his/her appearance if it

has changed since the time of the crime. U.S. v.Valenzuela.

SR
EYEWITNESS B
IDENTIFICATION
REFORM ACT

23

PRINCIPAL PROVISIONS FOR LINEUPS NCGS 15A-284.52

INDEPENDENT ADMINISTRATOR METHOD OF PRESENTATION

Double Blind Lineup * Double Blind Sequential Lineup

Not investigating the crime - Sequentially
Wisaeel o aEE Each presented separately and then
+ Alternative Methods allow for photo lineups removed before next presented

(i.e. computer or folder method)

24




INSTRUCTIONS FOR LINEUPS NCGS 15A-284.52

Eyewitness should not
feel compelled to make
an ID.

Perpetrator may or N Administrator doesn't
may not be present know suspect’s identity

Must be provided in

Investigation will It is as important to writing and eyewitness

continue whether ID exclude innocent
made or not persons as it is to ID

acknowledge receipt or
refusal noted

PRINCIPAL PROVISIONS FOR LINEUPS NCGS |5A-284.52

Statement of

General Lineup Fillers
Confidence
« Suspect’s photo should be * Generally resemble + Administrator shall seek and
contemporary and eyewitness's description of document a clear statement
appearance shall resemble perpetrator from the eyewitness in their
that at the time of the own words as to the

Ensure suspect does not

unduly stand out. confidence level.

offense (to extent pracical.

Only one suspect per lineup. Eyewitness shall not be

provided any information

At least 5 filles for photo or
* Multiple eyewitnesses live lineup

concerning the person before
Fillers in prior lineup of the confidence statement.
another suspect shall not be
shown to same eyewitness

requires shuffiing of suspect

with new suspect

26

PRINCIPAL PROVISIONS FOR LINEUPS NCGS 15A-284.52

RECORDING OF ID CONTENTS OF RECORD

Identification results

* Video record of live ID shall be made

unless not practical. Confidence statement.

* Audio record if not video or written ° IEIBEREDER

record if video nor audio practical.

Date, time, and location

* Words of Eyewitness in ID
* Reasons documented for method s .

Type of lineup and number of fillers

Sources of fillers

Photos used in lineup

Photo or other visual recording of live lineup

27




PROVISIONS + May ONLY be conducted:
RELATED TO + when a suspect matching the perpetrator’s description

is located in close proximity in time and place to the

SHOW-UPS IN crime or
NCGS |5A- + when there is a reasonable belief that the perpetrator
284.52 has changed his/her appearance close in time to the
. crime, and
« only if there are circumstances that require the
immediate display of a suspect to an eyewitness.
* Shall ONLY be performed using a live suspect (NOT A
PHOTO).

* Record of the show-up should be preserved with a
photograph.

Failure to comply shall be considered by the court in
adjudicating motions to suppress.

e T P STATUTORY
vt oo REMEDIES FOR
VIOLATION OF
o T o e S NCGS I5A-

ettty o pomtnes anafcaon T 284.52

A violation doesn't necessarly require suppression, but

ourt must evaluate whether it consticutes 3 substantial
violation or otherwise violates the Due Process Clauses
TOTC test. See State v.Stowes, 220 N.C.App. 330 (2012)

29

FACT Hispanic male was stabbed, doused with rubbing alcohol, et on fire,
and left for dead. He crawls to a neighbor's house, law enforcement

SCENARIO: responds and the victim is transported to the hospital.

* There were no other eyewitnesses to the actual crime other than
the victim, but statements were taken from neighbors that placed a
black male suspect who was familiar by name to the investigating
officers in the same area interacting with the victim several hours
carlier.

Non-Spanish speaking investigators respond to the hospital where
they attempt to interact with the victim who speaks broken English
to obtain his statement. The victim identifies the person who
assaulted him as someone he knows by “nasty dog and Jimmy.”

* Investigators show the victim a picture of the black male suspect
they were familiar with and tell the victim the individual's actual
name. The victim identifies that person in the single photo as the
person who assaulted him.




EVALUATING THE FACT SCENARIO IN LIGHT OF EIRA:

* Doesn'’t follow line-up requirements
- not live/photo/single person

* Doesn’t follow photo line-up
requirements -> single photo

+ Doesn’t follow show up
requirements = not live/photo

What about Photo Show-ups?

An officer shows one photo to the witness of an

individual believed to match the description of the

perpetrator.

THE HOLE LEFT Clearly violates the EIRA procedures with regard to
BY NC EIRA photo lineups (i.e. fillers, double-blind, non-sequential,

etc)

Clearly violates the EIRA procedures with regard to

showups > statute requires a showup to be live

32

PRACTICETIP:
T FOR SOCIAL MEDIA IDENTIFICATION:

_d |

11



CROSS-RACIAL
IMPAIRMENT OR BIAS

Minnesow Innocence Project

MOTIONS TO SUPPRESS: IDENTIFY ISSUES

If so, did the
Docs the case Involve. Did a“suggestive” suggestive procedure Did the pre-trial ID
1 1D? pretrial ID procedure create a substantial procedure comply
SEEESEElk take place? risk of with EIRA?

misidentification?

Raising Issues of Race in
Is there a right to ! NC Criminal Cases by
counsel issue? coure D impact an In- |l “Alyson Grine and

' Emily Coward

Will the illegal out-of-

35

S sample Motions to Suppress and Motion to Exclude
INCLICH Toctimony - provided i the manuscript

ARGUING THE o
MOTION TO Request POt
SUPPRESS Yerem

If unsuccessful, you MUST object during the trial to the
Obi admission of the pretrial identification procedure and
JESE ainted in-court identification. State v. Hunt, 324 N.C.
343 (1989)

36

12


https://www.youtube.com/watch?v=IwDztyx-qSg

37

JURY SELECTION

EDUCATION SELECTING OPEN MINDS
+ Common misconception = victim's * If you are arguing have a cross-racial
never forget the face of his/her offender. identification, try to have a broad racial

ccomposition to your jury and explore
issues of race with the potential jury
members.

* Jurors overestimate the reliability of
eyewitness testimony.
* Educate on the confidence conundrum. » Are any of the jurors overconfident
about the accuracy of eyewitness IDs?
‘Wil they form independent opinions?

38

CROSS EXAMINATION

* Lay out your argument through the witness.
* Avoid villainizing the witness.

« Avoid discussion of confidence.

« Establish the facts you need for your expert to testify.

* Familiarize yourself with department procedure for
eyewitness ID and question officer about it.

conundrum’

Memory Factors Estimator and System Variables

State v.Lockiear —“expert estimony is properly admissible when such testimony can assist
the Jury to draw certain nferences from facts because the expert i better qualfied: 349
N.C. 118, 147 (1998) > helpflness standare

EXPERT
TESTIMONY Rule 702 and 403 Compliance

Important especially for cross-racial identifications,

If expert testimony denied > judicial notice of research on
IDs

13



CLOSING ARGUMENT

You must paint a very clear
picture of why you believe
the identification to be faulty
based on all the testimony
presented from the officers
and the eyewitness.

You must remind the jury of
what you mentioned in voir
dire with regards to having
an open mind and about the
common misconceptions.

Opportunity to wrap it up
with a bow and drive home
the statistics if you have been
able to get them in.

Lastly, incorporate expert

testimony if presented or Drive it home with jury

anything of which the court instructions.
took judicial notice.

40
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JURY INSTRUCTIONS

GENERALLY EIRA INSTRUCTIONS

* 101.15 — Credibility Evidence of non-compliance with the EIRA is
permitted to be considered credible
evidence.

* 104.90 — Identification of the defendant as
perpetrator of the crime
*+ 105.65 — Photo Lineup Requirements

+ 104.94 — testimony of expert witness
+ 105.70 — Live Lineup Requirements

REMINDER OF WHY THIS IS IMPORTANT?

14



LAURA NEAL GIBSON
CHIEF PUBLIC DEFENDER
SECOND DISTRICT

252-940-4096

43
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mailto:laura.n.gibson@nccourts.org

Mitigation Basics
—w‘

Josie Van Dyke
Sentencing Solutions, Inc.

What is mitigation and how do 1
use it?

ar Everything has mitigation possibilities!

ar There are statutory guidelines, but the ADA, Judge, and
jury may consider nearly limitless information.

& Know everything you can about your client. Tell their
story.

o In addition to gathering information to “help” them in the
traditional ways, anticipate difficult questions or things
you may need to explain about your client. For example,

“What has happened to this person?” “What was he/she
thinking?”

&R This information may take many forms and have many
audiences.

“What Happened?”

& What conduct or problems in your client’s life
contributed to their criminal charges?
©3 Substance abuse
3 Mental health problems
©3 Financial /employment problems
3 Personality Disorders
3 Cognitive impairment
3 Adverse Childhood Experiences
©3 Family History (of above items and criminality)
3 The list goes on ...




How do you find out
what happened?

&R Ask your client questions.

a® Talk to family members and others who know them
(as appropriate).

&® Read police reports

& Send for important records

&R Obtain additional assessments

& Follow up with more questions as you obtain more
information.

Ask your client
Questions

&R You can ask direct questions such as:
3 Do you have any psychiatric or medical diagnoses?
3 Do you have a drug or alcohol problem?
3 What is your financial situation?
3 Was Social Services ever involved with your family?
3 Have you ever received services for a developmental

disability or brain injury?

3 Can you read and write okay?

& Sometimes this will work.

Ask your client
Questions

& More indirect questions:
3 Are you taking any medications?
3 Have you ever been hospitalized for any reason?
3 Who was your last doctor? Do you remember why you saw them?
3 Have you ever been to treatment for drugs or alcohol?
@3 Have you ever been court ordered to have a substance abuse assessment?
3 Are there any drug or alcohol charges on your criminal record?
@3 Did you receive special education services or have an IEP in school?
@3 Can you tell me about the neighborhood where you grew up?
3 Do you receive disability benefits?
3 Are you currently employed or where did you last work?
3 Where are you living? Have you ever been homeless?
3 How do you pay your bills?




What's Right

&® Don’t forget everyone has someone who loves them and
thinks they are great!

& Who is the person who has treated you the best?

& Who do you love/like/respect?

= Did you play sports or were you involved in any extra
activities?

ar Did you go to Sunday School?

& What are your job skills?

& What classes have you taken (even while incarcerated)?

&R This is just a starter list.

Be Patient and Persistent

&® Gaining client trust and gathering information is a
process.

R Be patient. Many of the topics you will discuss can
be painful for your client.

R The client may not be fully aware of the impact of
some experiences on him/her and may be
processing issues as you are working with them.

& Your hard work will help earn your client’s trust.
This can make him/her more likely to take your
advice regarding difficult legal decisions.

ACES as an Interview Tool

& Adverse Childhood Experiences Survey (ACES) may help
identify c{)articularly harmful experiences your client may
have had.

a® These early childhood experiences are linked to many
problems in later life.

a® The survey can be a good ice-breaker for difficult
conversations

ar This short survey is also very impactful when sharing
information about your client.

ar The longer version is great for “digging deeper.”
&R Samples provided.




Talk to family members
(If appropriate)

& Many clients will want you to speak with family members to
show that they have support in the community or to verify their
personal history.

& Understanding family history can often help explain a
defendant’s current situation, behaviors, and attitudes.

ar If the client does not want you to talk to family, you need to ask
yourself why. There is a reason for this also.

&’ Family can be a source of support and/or part of the reason
your client is in trouble.

&’ Use caution when relying on family members for information.

ar If your client has no “diagnosed” issues such as substance
abuse, medical, mental health, or is not in crisis, family history
may be the only thing that explains the criminal behavior.

10

Get the family on board!

@ Visit them in person if you can.

& Have them tell you specific stories about the client.

& Ask open-ended questions whenever possible.

& Get pictures and awards!

& Have them tell you about others who are important
in your client’s life. (Get contact information.)

& Often families will help get character letters for the
client.

& Building a relationship with the family will
sometimes help build trust with your client.

11

Genograms

&R Use Information gathered from client, family, and
other documents to prepare a genogram (family
tree).

or This is a great visual aid that shows a lot of
information in a clear format.

& You can show substance abuse, mental health,
criminal history, family dysfunction and much more
in one visual aid.

a® This can have a big impact on a prosecutor, judge, or
jury.

12




Read Police Reports

@ Police reports and other investigative reports may
contain useful information about:
©3 Substance use/ abuse
3 Your client’s mental state
3 Financial situation
3 Cognitive ability
3 Family dynamic
&R There may even be statements from the victim

regarding a desire for the defendant to receive help
or services.

13

Send for Important
Records

a® You have already asked their history so all you need is
the appropriate signed release or court ordér!

R First try just asking clients, “Where do I need to send for
records to verify your history?”

& Many clients want to help and understand documents are
moré convincing to district attorneys and judges than
their report alone.

ar This helps verify diagnoses, treatments, medications,
family issues, educational problems.

ar Can contain positive or negative information.

@R Records can be VERY expensive. A solid court order will
allow you to secure records without outrageous invoices.

14

Records 101

o If you do not regularly request records from a facility or
agency, CALL (or go online) and ask about the correct
procedure. This will save you a lot of time.

@R Save this information for future use.
& Keep a list of records requested.
o Follow up if you do not receive them in a timely fashion.

&R Requests get lost or delayed and your follow up may be
appreciated.

R Your first set of records may be incomplete, and you have
to call again.

15




Reading the Records

Look for abnormalities/inconsistencies OR items which support
the history your client reported.

Look for additional providers, schools, people; or facilities you
may need to contact.

Don'’t limit yourself when reading particular sources to what you
expect to see.

There can be a lot of “crossover” when reading records. For
example, a client may have been in legal trouble as a juvenile and
received evaluations from school and mental health providers.

We will go over examples.

Expert Help

& Know when to get help.

&® Your mitigation specialist can request and review
extensive records, locate and interview mitigation
witnesses, and perform many other responsibilities.

& We can help prepare a mitigation packet/ presentation.

a® In many cases, records and interviews will indicate the
services of a psychologist, psychiatrist or other expert is
necessary.

ar Keep in mind, this may be the first time your client has
ever been evaluated and possibly diagnosed.

17

Contact Us

& Sentencing Solutions. Incorporated

@ Josie Van Dyke 919-418-2136

R Please feel free to email questions:
& josievandyke@aol.com

18
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ACEs Resource Packet: Adverse Childhood Experiences (ACEs) Basics

What are ACEs?

The term Adverse Childhood Experiences (ACEs) refers to a range of events that a child can
experience, which leads to stress and can result in trauma and chronic stress responses.
Muitiple, chrenic or persistent stress can impact a child's developing brain and has been linked
in numerous studies to a variety of high-risk behaviors, chronie diseases and negative health
outcomes in adulthood such as smoking, diabetes and heart disease. For example, having an
ACE score of 4 increases a person’s risk of emphysema or chranic bronchitis by 400 percent and
suicide by 1200 percent.' i 8 ¥

What is the "ACE Study™?

Published in 1998 as a collaboration between the Centers for Disease Cantral (CDC) and Kaiser
Permanente, the original ACE study was one of the first studies to look at the relationship
between chronic stress in childhood and adult health outcomes. Data were collected between
1995-1997 from 17,000 Kaiser members who completed surveys on their childhood
experiences and current health status and behaviors. Many states are now collecting state-
specific ACE data through the Behavioral Risk Factor Surveillance System (BRF55), an annual
phone survey established by the COC that collects health-related risk factors, chronic health
eonditions and use of preventive services on L5, adults.

How are ACEs measured?

ACEs have been measured in research, program and policy planning contexts. “For example, the
2011/12 National Survey Children’s Health included nine ACEs items adopted from the original
ACE study. Additionally, tools to assess ACES in clinical settings are available. In the original ACE

study, researchers measured 10 ACEs, Counting each ACE as one, individuals were reported as
having an ACE score of 0 to 10. Measures included:

# Physical, emotional and sexual abuse

®* Physical and emotional neglect

* Households with mental iliness, domestic violence, parental divorce or separation,
substance abuse, or incarceration

You can calculate your own ACE score here: https://acestoohigh.com/got- QuIr-ace-score/

Please note that there are many other sources of childhood trauma that are not included in the
above mentioned ACEs scoring tool. For example, exposure to com munity violence or food
insecurity is not included in the ACE score.

What is the prevalence of ACEs?

ACEs are common and pervasive in our society. In the original ACE study of adults, 64% of
adults reported at least one ACE. More than one in five reported three or more ACEs and 12.4%
reported four or more ACEs.




In a study based on the 2011-12 National Survey of Children's Health {NSCH), researchers found
that almaost half (47.9%) of US children ages 0-17 have had at least one of nine key adverse
childhood experiences and 22.6% have had two or more. This study also looked at the variation
among states and found the prevalence of children with one or more ACEs ranges from 40.6%
in Connecticut to 57.5% in Arizona. ¥ To learn more about racial, gender and health status
differences in ACEs prevalence, please visit the CAHMI Data Resource Center and explore the
NSCH data (www.childhealthdata.org)

What is the impact of ACEs?

The original ACEs study found a relationship between the numbers of ACEs and a number of
high-risk behaviors and negative health outcomes across the lifespan. As the number of ACEs a
person has increases, so does the risk for outcomes such as heart disease, depression, heart
disease, cancer, smoking and obesity.

Additional information on ACEs and the ACE study can be found here (see also the Resources
section):
= Centers for Disease Control and Prevention, Vielence Prevention Program, ACEs Study.
http: .cde.govfviolenceprevention/acestudy/about.html
s Robert Wood Johnson Foundation, The Truth about ACES.
http:/ fwww.rwif.orglen/library/infographics/the-truth-about-aces.him|
s ACEs Connection. http.//www.acesconnection.com/blog/aces-101-fags
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Adverse Childhood Experiences (ACEs) Questionnaire

Prior to your 18th birthday:

1. Did a parent or other adult in the household often or very often...
Swear at you, insult you, put you down, or humiliate you? or
Act in a way that made you afraid that you might be physically hurt?

O VYes O No

2. Did a parent or other adult in the household often or very often... Push, grab, slap, or throw
something at you? or Ever hit you so hard that you had marks or were injured?

O Yes O No

3. Did an adult or person at least 5 years older than you ever...
Touch or fondle you or have you touch their body in a sexual way? or
Attempt or actually have oral or anal intercourse with you?

O Yes O No

4. Did you often or very often feel that ...
No one in your family loved you or thought you were important or special? or
Your family didn’t look out for each other, feel close to each other, or support each other? O)

O Yes O No

5. Did you often or very often feel that ...
You didn’t have enough to eat, had to wear dirty clothes, and had no one to protect you? or
Your parents were too drunk or high to take care of you or take you to the doctor if you needed
it?

(j Yes O No

6. Was a biological parent ever lost to you through divorced, abandonment, or other reason?

O Yes O No

7. Was your mother or stepmother:
Often or very often pushed, grabbed, slapped, or had something thrown at her? or
Sometimes, often, or very often kicked, bitten, hit with a fist, or hit with something hard? or
Ever repeatedly hit over at least a few minutes or threatened with a gun or knife?

O YeS O No

8. Did you live with anyone who was a problem drinker or alcoholic or who used street drugs?

O Yes O No



9. Was a household member depressed or mentally ill? or
Did a household member attempt suicide?

O Yes O No

10. Did a household member go to prison?

O VYes O No
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ACEs Resource Packet: The Science Behind ACEs

What is the neurobiology of trauma and stress?

stress is a normal response to challenging life events. However, when stress reaches excessive
levels, it can affect how a child’s brain develops. The Center for the Developing Child at Harvard
University has outlined three different types of responses to stress:

* Positive stress response is a normal part of healthy development in response to
challenges such as attending a new school or a taking a test. It is characterized by brief
increases in heart rate and mild elevations in stress hormones, which quickly return to
normal.

* Tolerable stress response results from more serious events such as a car accident and
results in a greater activation of the body’s alert system. When a child has sufficlent
support with trusted adults, the body can recover from these effects.

* Toxic stress response can occur when a child is exposed to severe, frequent or
prolonged trauma without the adequate support needed from trusted adults. Taxic
stress can result in changes in the brain’s architecture and function, can affect learning
and development processes and can impact long-term health outcomes.

Evidence from the field of neuroscience clearly demonstrates that angoing exposure to
traumatic events in childhood (also commonly referred to as ACEs) -- such as physical or
emotional abuse or neglect, witnessing or experiencing violence in the home or commu nity,
substance abuse or mental iliness in the home, the absence of a parent due to divorce or
incarceration, severe economic hardship, or discrimination — disru pts brain development, leads
to functional differences in learning, behaviors and health' and is associated with both
immediate and long-term impacts on health. " & v

What is epigenetics and how does it relate to ACEs?

Epigenetics is the study of how external factors can alter gene expression of one’s DNA.
Researchers are learning that environmental factors —such as the exposure to toxic stress —
can influence how genes are expressed and cause changes in the body. Studies are now
showing that both adverse experiences and resilience can affect gene expression.” Y Eyen
maore profound is that epigenetic changes can be passed from one generation to another, ™ & *

The gift of resilience

The good news is that people can be extremely resilient in the face of adversity when provided
with protective relationships, skills and experiences. Research has shown that resilience —
which can be learned - can mitigate the impact of ACEs and produce better health and
educational outcomes.™ * At the heart of resiliency is the need to cultivate healthy social-
emotional development in children and families. This includes both intrapersonal skills — self-
regulation, self-reflection, creating and nurturing sense of seif and confidence — and
interpersanal skills — establishing safe, stable and nurturing relationships, # & w wd



Additional information on the neurobiology of stress and trauma can be found here (see also
the Resources section of this ACEs Resource Packet):
s The Center on the Developing Child, Harvard University.
tp: lopingchild. hary ienc
# The Community Resilience Cookbook. http://communityresiliencecogkbook org/your-body-
brain/
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ACEs Resource Packet: What Can We Do?

What is the role of healtheare providers?

The healthcare system is a natural place to respond to ACEs and promate resilience in children,
youth and families. Guidelines for well childcare are extensive in the early years — 13 visits in
the first three years of life' -, which is a crucial peried of child development. Health systems,
and in particular pediatric praviders, are in a unique position to Identify issues for both children
and their families that contribute to either promoting or inhibiting healthy development. The
American Association of Pediatrics (AAP) issued a policy statement in 2012 that BNCOoUrages,
among other things, pediatricians to take a more proactive role in educating patients and
families about the impact of toxic stress and in advocating for the development of interventions
that mitigate its impact. ¥

What is trauma-informed care?

Trauma-informed care encompasses three levels of focus from a systems level: add ressing
policy and procedures, creating approaches for organizing and delivering services and providing
specific programs or interventions for families.

The federal agency Substance Abuse and Mental Health Services Administration (SAMHSA) has
outlined six principles for trauma infermed care: (1) creating a culture of physical and
psychological safety for staff and the people they serve; (2] building and maintaining
trustworthiness and transparency among staff, clients and others involved with the
organization; (3) utilizing peer support to promote healing and recovery; (4) leveling the power
differences between staff and clients and among staff to foster collaboration and mutuality; (5)
cultivating a culture of empowerment, voice and choice that recognizes individual strengths,

resilience and an ability to heal from past trauma; and (5) recopgnizing and responding to the
cultural, historical and gender roots of trauma.™ ¥

How can | talk to my patients and families about ACEs and toxic stress?
Organizations such as The Center for Youth Wellness (CYW) screen all of their patients for ACEs.
CYW has developed and made available an ACE guestionnaire designed help other providers
screen for trauma. The American Association of Pediatrics (AAP) has developed The Trouma
Toolbox for Primary Care, a 6-part series designed to educate pediatricians about ACEs and
pravide tools to help providers talk to their patients about them. As part of this toolkit, the AAP
has identified a 4-step process to help identify children who have experienced or are affected
by trauma that is framed by the following questions:

*  Why are we asking about ACEs? Why is this important?

*  What are we looking for?

* How do we find it?

* What do we do once we have found it? What supports are available for patients and

how do you refer them to appropriate services?

1



These examples from the field can be used to tolk about ACEs:

» The Resilienge Project, from the American Academy of Pediatrics

» Adverse Childhood Experiences and the Lifelong Conseguences of Trauma, from the
American Academy of Pediatrics

» Addressing Adverse Childhood Experiences and Other Types of Trauma in the Primary Care
Setting, from the American Academy of Pediatrics

« The ical Home Approach to Identifying and Responding to Exposure to Trauma, from
the American Academy of Pediatrics

= ACEs Elevator Pitches, from ACEs Connection

e lowa ACEs 360 awareness resources, including media guidelines, press release and letter to
the editor templates

s |owa ACEs 360 advocacy materials

These resources can be used to talk to children about traumatic events and disasters:

s Talking to Children about Disasters, from the American Academy of Pediatrics

e Tips for Talking With and Helping Children and Youth Cope After 3 Disaster of Traumati
Event, from SAMHSA

s Helping Youth After Community Trauma: Tips for Educators, from the National Child
Traumatic Stress Network

+ Teaching Telerance, from the Southern Poverty Law Center

s How to Talk to Your Kids about Ferguson (Time Magazine)

# HowtoT Kids about What's Happening in Ferguson (The Atlantic

= To Talk Baltimore With Kids, Focus on the Positive (The Mew York Tirmas)

The following examples provide some specific ways to talk to different groups about ACEs:

Group Sample Scripts

Children and "Has your homae life changed in any significant way (eg, moving, new people
Families, from | in the home, people leaving the home}?”

The Medical
Home “Has anything bad, sad or scary happened to your child recently {or “to
Approach to you" if it is an older child)?”

Identifying and

Responding to | “You have told me that your child is having difficulty with aggression,

Exposure to attention, and sleep. Just as fever is an indication the body is dealing with

Trauma an infection, when these behaviors are present, they can indicate the brain
and body are responding to a stress or threat, Do you have any concerns
that your child is being exposed to stress or something that would be scary
to him?”




Group Sample Scripts

Colleagues, “As you probably know, if bad things happen to you to a< a child, it can
from ACEs impact your health for the rest of your life.

Elevator
Pitches Research shows that kids who experience physical abuse or live with an
alcoholic parent are more likely to have cancer as an adult. They are more
likely to attempt suicide. And they are more likely to drop out of school or
end up in prison.

The good news is that there are doctors, teachers, social workers, judges,
parents and others whe are using this research (known as the Adverse
Childhood Experiences Study) to create new tools to protect kids and
families early, and give anyone who suffers the chance to heal.”

We also recognize that asking about child abuse and neglect may trigger a need for mandated
reporting. States differ on thelr use of mandatory reporter requirements. To find your state’s
reguirements, please click here.

How can | help create a trauma-informed practice at my organization?
Creating a trauma-informed organization often involves a fundamental shift in culture,

practices and palicies throughout all levels of the practice. There are a number of existing
models to help guide organizations in this transformation. One of the most well-known is the
Sanctuary Model, an evidence-based model developed by Sandra Bloom, designed to help
providers create and sustain a trauma-informed environment, This model consists of a set of
tools designed to transform an organization's culture; these tools are designed to support the
development of structures, processes and behaviors for both staff and clients that are
responsive to the impact of trauma. A number of organizations, such as the National Technical
Aszistance Center for Children’s Mental Health at the Georgetown Center for Center and
Human Development and the Center for Health Strategies, have also published issue briefs on
the key principles of creating trauma-informed organizations.

There are a number of training activities that can be useful for creating a trauma-informed
arganization and workforce. These include:

* Conducting an organizational assessment of policies, practices and capacity to
implement trauma-informed care. A list of free organizational assessment tools s
available at http://www.t2?bayarea.org/resource fErid{index.html.

* Conducting training for leadership and staff on trauma-informed care:

* Undertaking a process of organizational cultural change to align with trauma-informed
principles;

* Implementing or participating in a "Train the Trainer” model for enhancing and/or
scaling existing efforts to provide trauma-informed care.



Core Competencies and Skills Training: Trauma-informed trainings are designed to
provide a set of critical skills and competencies for staff that also result in new skills for families.
Trauma-informed staff training should bulld skills and competencies, including the following
(examples of trauma-informed training programs are shown in Table 1)

1. Understanding the neurobiology of trauma, with a subsequent shift away from "shame
and blame” to a more compassionate understanding of what happened, or is
happening, to them;

2. A focus on interpersonal interactions — the ability to create trust, respect and
connection with others;

3. Creating safe, stable nurturing physical and social environments that can support
trauma healing;

4. Deep and compassionate listening to self and others;

5. Self-reflection to develop the ability to shift perception and attitudes, release fear and
promote choice and empowerment;

6. Understanding the historical trauma associated with race, culture and gender and the
need for ongoing self-reflection of cultural biases;

7. Self-management of difficult emotions and behaviors; and,

8. Activation of self-care.”

Additional infermation on trauma-informed approaches can be found here:
s The Substance Abuse and Mental Services Administration:
http: samhsa.gov/nctic/trauma-interventions

The Center for Youth Wellness: http://www.centerforyouthwellness.org
« American Academy of Pedlatrics: The Trauma Toolbox for Primary Care
s National Technical Assistance Center for Children’s Mental Health's Trauma Informed Care:

Perspectives and Resources:
http://gucchdtacenter georgetown.edu/T raumalnformedCare/Module3Resources.htmi#Do

wnloadable
« Center for Health Care Strategies, Inc: http://www.chcs.org/project/advancing-trauma-

informed-care/
Table 1: Examples of Trauma-Informed Training Programs

" Trauma-Informed Training Programs Program Focus
Sy 2 staff training that teaches a relational framework
Ruskung‘[:mne-chun . and skills for working with survivors of traumatic
www.riskingconnection.com

gxperiences

Sanctuary Model and S.E.LF. (Safety,
Emotional Management, Loss, Future)
Emu-sanmuaﬂmeh.wm

Organizational model with training to shift
organizational culture and promote recovery

——

Trauma Center at Justice Resource
Institute Training programs for mental health professionals
www traumacenter.org




Trauma-Informed Training Programs Program Focus

Futures Without Viclence: Measuring
Trauma-informed Practice: Toals for

Organizations Training on validated tools for measuring
www futureswithoutviolen measu | efganizational trauma-informed care
ring-tr -inform ice-tools-for-

Qrganizations

“Train the Trainer” program for mental health

specialists, Specifies core competencies:

* Engaging leadership at the top;

Trauma-Informed Guide Team (TIGT) * Making trauma recovery consumer-driven:

created by San Diego County* = Emphasizing early screening;

= Developing a trauma-competent workforce;
Instituting standard practice guidelines; and

*  Avoiding recurrence or re-traumatization
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ACEs Resource Packet: Resources on ACEs and Resilience

TOOLS FROM THE CHILD AND ADOLESCENT HEALTH MEASUREMENT INITIATIVE (CAHMI),
JOHNS HOPKINS SCHOOL OF PUBLIC HEALTH

CAHMI's ACEs Champion’s Communication Toolkit an online resource developed by the CAHMI
designed to provide resources and tools to provider champions on ACEs and resilience, how to
engage others and how to take action. CAHM!'s ACEs Poge provides a variety of resources and
information on ACEs as well as an overview of the CAHMI's work in this area.

Get ACEs data at CAHMI's Data Resource Center for Child and Adolescent Health: The mission
of the Data Resource Center for Child and Adolescent Health (DRC) Is to advance the effective
use of public data on the status of children’s health and health-related services for children,
youth and families in the United States. The DRC provides easily accessible naticnal, state, and
regional data from large, population-based, parent-reported surveys that do not require
statistical expertise to use. Users can instantly browse ACEs and resilience data from the
National Survey of Children’s Health {NSCH) on the DRC's interactive data guery.

ACES & RESILIENCE TOOLS

individual ACEs Screening and Assessment
1. Adverse Childhood Experience (ACEs] Questionnaire, a tool to calculate your own ACE score
2. Adver ildhood Experlences International Questionnaire, from the World Health

Organization

3. Behavioral Risk Factor Surveillance System 2014, from the CDC

4, Standardized measures to assess complex trauma from the Mational Child Traumatic Stress
Metwork

Organizational Assessment Tools

1. Organizational Assessment Tools from Trauma Transformed

2. Resilience Research Centre Evaluation Teol

3. Trauma Sensitive School Checklist

4. Trauma-Informed Organizational Toolkit for Homeless Services

ACEs Related Toolkits
1, ivers of Children, from the Spokane Regional Health
District
munity Conversatio ut Mental Health |kit and Brief, from SAMHSA

Essentials for Childhood: Steps for Creating Safe, Stable, Nurturing Relationships and
Environments, from the CDC




Find Your ACE Score using the original ACEs survey tool (note that a research priority is to
refine the measures and metrics used to assess ACEs)

Pediatric Medical Traumatic Stress Toglkit for Heaith Care Providers by the Mational Child
Traumatic Stress Netwaork

Resilience Research Centre Evaluation Tool
The Adverse Childhood Experiences (ACEs) Survey Toolkit for Praviders by the National

Crittenton Foundation
The Resllience Project Toolkit, by the American Academy of Pediatricians

The Trauma Toolbox far Primary Care by the American Academy of Pediatrics

Vicarious Trauma, Provider Burnout and Self-Care

. Ihe Trauma Stewardship Institute

1
2. Vicarious Trauma Fact Sheet, by the American Counseling Association
3.
]
5

Joyful Heart Foundation

- self-Care Starter Kit, by the University of Buffalo Social Work School
- American Academy of Pediatrics, Clinical Report on Physician Health and Wellness
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SELECTED MEDIA: MOVIES AND PRESENTATIONS

Movies
Toxic Stress, Health, and ACEs for Two Generatigns: by Ascend at the Aspen Institute

“Paper Tigers”; a documentary about Adverse Childhood Experiences
The Science of Youth Resilience; by the Resilience Research Centre
2 Ways Undiagnosed Trauma Disrupts Lives: a short video from the National Institute for

the Clinical Application of Behavioral Medicine discusses signs and symptoms of
childhood trauma
5. Childhood Troumag: America's Hidden Health Crisis; a video from a national meeting

sponsored by the CAHMI to begin to the design of a national research and action agenda
on ACEs, summarizing the importance of looking at childhood trauma as a health issue

6. Resilience Among LGB Youth: Overcoming Victimization; video complementing research

from the IMPACT LGBT Health and Development Program at Northwestern University

B

Presentations

1. Dr. Christing Bethell: Thriving in o Changing Envirenment; Child X Conference, Stanford
University; 2016

2. Dr. Nodine -Harris, How Childhood Tra ts Health oc ifetime; TED Talk:
2014
3. Peter Singer. ing Broins: Innovations to Help Chil Thrive; Child X Conference,

Stanford University; 2016

4. Kudler, Presley, and Sovoge. Troume-informed Care: Addressing Mental Health Risk Factors:

Advancing Excellence in Transgender Health: 2015

5. Reynolds and Tan, TIC TALK: Bringing Trouma-Informed Care to Trauma-Exposed LGATY

Youth; The Village Family Services




Adverse Childhood Experiences (ACEs)
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About Adverse Childhood Experiences

EEY POEHTE

* Adverse childhood epedences can havi lang -erm impacts on health, spportunity and
wrll-beming.

* Advorso childheod experionces are cammon and SOMe groups sxperenon them Moo
than others.

What are adverse childhood experiences?
Am:mmm“mgwmammw&bmmmtmhdmﬂmdﬂ-lrm Examples il g
¢ Experiancing siclance, sbuse, or regloct.

¢ Wanessing viclenon in the homa of eammunity.

* Huving a family mamber sttempt oo dia by suicide,

Alzs wluded are aspects of hMHmﬁhﬁmmm“mmwrmﬂiﬂlﬁ.iﬁkﬁmrﬂtlul'rl:il'h;.l;':-hﬂ:d.nunh‘rd.l..l-:la
[rensineg up in B household werh

= Bubptence une problema.

* Mantal health problgima.

v Instablity dud 1o panerial sepamtion

* Instandity due ie household members Bsing in jall or prison.

Tha gxamples shove are mot a complete list of adverse axperignees, Many cther traumatic exparisnces could mpsct Feath and wll-being. This
can inchuda Hst having enough food o sat, Expariancing homelesuness of unslable bousing, or experiencing discrimination. g [ (4 5 15

Quick facts and stats

ACEs are commen. About G4% of adults in the Linited States reported they ha ixperienced it least one typs of ACE befors age 18, Haaily ere
in st (17.3%) adults reported they had experiented fow or mane types of ACES. M

Preventing ACEs ceuld patertially reduce marry haalth conditions. Estimatis show up to 1.9 million heart disease exsas snd 31 million
depression cases pobintislly could have been avoided by preventing ACEs (1

Some peoplo ane al grestor risk of experanceyg one o more ACES than others. 'While bll chidren ane at risk of ACEs, rusmeous Sudies show
inequities in uch expariences. These inequaitios are linked 1o the historcal, social, and sccromic ermvironments in which same Tamilkes lhve. g
£ ALEs wene hagheat areng femalos, nan-Hispanic Asisizan Indian or Alaska Mative sdulis, and adulis who ane unemployed or unable 1wk,
m

ALEs aro costly. ACEs-related heolth consequences. st an estimated sconomic burden of 5748 Sltes sanually in Bermuda, Canads, snd the
Uniled States.

Outcomes




ACES can have Lnsting effects on health and well-being in childhood and life cpportunities woll ime adulthood @ Life opportunithes include
wmmwﬂmﬂmwmmhhh#w.mmmmum i ment in sow
traffickirg. They can slis increass risks for maternal and child health pradlams including been prégransy, préghancy comalications. and fetal
duli'l.-ilmhdmﬂﬂmirﬂlﬂ-ﬂfMMMMWHMMHM.MMMMM-NMM
L3 L9 L0 LS L CLT

ADCEs and assockabed socal detorminants of hustih, such a5 ving in onder-nesourted o racally segregated nighhoros, can cause toxic
whress, Touie gireis, of extended or prolonged sress, from ACES can negatively affect childran's brain development, irerung systems, and stress-
responss Syt These changes con effect childven's attention, decision-making, ard kearning. 1

Childre growing ug with torc stress may have diffiodty forming healtfry and siabie relabonships Ty may stse have unstable work histardas
o8 Aty ard struggle with Arances, jebd, srd depression throughout le. (a8 These offects can akso ba paksed on to thair cwn children (15 Do
(211 o chifdren may face Further ssposure ko toude stress From histerical and ongoing traumas, These historical and ongoing irsumis refer 1o
mmﬂmﬂu{mmmmmﬂmmmwmmmmﬂthm

Pravention

Advorss childhood experiences can ba provirted. Cartain factors may intrasse or decreaze the risk of experiencing adverse childhood
AEDETENCRE.

Prirviting adverse childhood experiences requines understanding and addretsieg the factors that put people at risk for or proboct them from
wrflnCE.

Ereating satn, stable, nurluring relationships and envimaréets far all children can prevent SACES and help all children reach their full patentisl
W ol e & Fokis o plave

¥ie Can Prevent ACES
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Risk and Protective Factors

EE¥ POHNTS

- Mrmnmmnnmdmmmuuﬂmﬂﬁmmwﬂmm

* Risk factnrs can increase the risk of ipeniendng or perpetrating vislence ond protecthee fectors s idace the sk
* Preventing acverss chilohaod experiences requines undarstanding snd sddvessing risk sni probéctive fachors.

What are risk and protective factors?

Adverse chiidhood expanences [ACEs) ane ret often caused by a singls factor, bvsteadd, 8 combingtion of factors at tha il relationsip,
COMiFendy, and sociolal levels can Increass oF decreass the rizk of wWolenoe

Althaugh eame figk and protecthvy fectors are ot the individual and family bvel. no child or indhidual ks at faulk for the ACEs they oxperonce,

Ritk factors ane characteristion that may increase the likeles of experfencing adverss childhood expeninnces. Mowever, thoy ey of iy et b
chrect causes.

Protective factors ane chaepcteristics that may decrease th |ieeivoad of expedenceg sdveris crildhood oxperences.
Phease note the term “casegiver” will be used througheat 1o refer tn parents and thess whi tare for children bt may not ks bielegicsl parents.

Watch the Moving Farward video to leam mern about heaw increasing wihat probects pispls frisrs washincn and reducing what puts peopls at risk
for it benalits sveryon

Mexing Forward

Meving Facesd

Risk factors
Individusl and family rick factors

* Finilss ewperiencing careghing chiilinges rlabed to children with special nesds (for example. disabilities. rrental hestih Fsies, dhonic
physical ilnesses). )

. Dﬂ.du-r-m-pmrmwhndm*tlulmmmnmm:mmuummiﬂwmmmmmmm
* Youth who start dating early or engaging in sexunl activity carle[m

= Children and youth with few or no frends or with friends wha engage in spgressive or delinguent behavier. (4

= Famslies with caregesers who have a Umited urdsrstanding of children’s nesds or development

= Families with cisegivers who were abused of neghected as chitdren, &

» Families with young camegivivs o single parents. o

» Families with Low inoses. @




& Familkes with adutis with low levels of educntion @

Families experiencing kigh bivels of parenting stress or etonomit Sihid. 0

Familics with caregivers who use spanking and otter forms of comporal punishmest Tor discipline. i1

» Familles with inconsistent discipling andior Low levels of panertal monitering and supervision. (1)

+ Farrilits that are isolated from and fot eonmictad to other people fedendid family, friends. nelghbars). 12
s Farnilies with high corflict ard segathe commistcation stybes. (13

Commurily rish faclors

» Commuritied with high rates of violence and erima. @

« Comiminiies with high rates of povesty srd limited pducational and eoonomit cpporiuedies. (14

= Commmnithis with high unempleyment rabes. 18

# Commmunities vwith sasy BCOEES 10 drugs and sfoohol L8

s Communities whers nisghlions don' kncew or [nok out for ssch chher and there is low commiurnity invalsement amaonyg resdents. (17)
» Coenmunities with fiew community setiities for young people 8

» Commurites wih unstable Fousing and where reshients move freguaently, 1

+ Commueitics whene farnilies frequenly oxperience food inseourity 20

= Commrnities vaith begh bevels of sedial and srvinsnmental disonden g0

Protective factors
Individual and Family pretectivg factors

® memmqnﬁnm,wmmmMMMMlmwvﬁ-m'Hmmmmd
and suppddtied, 0 01

= Children wi have positie friendships snd peer Fetworks (19 011 09

+ Chilchnen wid do el oh Sl [ N 08 08

+ Chidren who hoee caring sdults sutside the family wiso soree ag memers of fele rmodels. 21 2

« Famites whens caregivers can meet bagic notds of iood, shelber, and hestth sendces for dhildren. 8 25

o Families whabo caregivers hawe mllege degnies of highsr 5 01

= Farmilies where carigaaers hinse steady employment. 15 04

« Famises with strang socisl, suppert networks and posithee relitienshigs with the people around Eham. 40 00 011 00 Gy
« Eamilies where caregivers engage in parental monfoing. supervsicn, and ooncichent enforoement of rules [0 G0 02 Lo
= Families whare coreghversbdults work theough conllicts peaoefulby. i (30

= Families whers caregivens holp children work through protlems. 0 02 Qo

= [Familios that engagn in fun, positve activithes Sogeties, 0o 00

= Famis that encourage the impertance of school fior eiildren. 221

Community probective factan

« Commmnitics where families hine acoess to economic ared financial help. 0 04 08 009

e Comenunities wiere families have sooeis 1 madical core and mental heaith serdces 00 0m g

= Cammunities with scoest ta safa, ctable housing. (11 B4 B8

& Communfties whene faenilins have stoege s nurturng and safe childeans. [11 06

& Cormmunithes whers famies hive neoess i gafe, engaging after school programs and activities. (34 051 D6

» Cornmunitios winere families have sccsis 16 highs quatity preschool. (i



Communities where adults harve wark spportunities with family-fisndy polices. 5 o5

Communtics Mmmmmhmmmwnmmummm:mm
Emmﬂhwhutrudmwmmnm“mwmmtmmmmm

Commuritss whers vislenie & not tolerted o sccapted, g B
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Overview

Adverse Childhood Experiences (ACE) refer to some of the most intensive and frequently
occurring sources of stress that children may suffer early in life. Such experiences include
multiple types of abuse; neglect; violence between parents or caregivers; other kinds of
serious household dysfunction such as alcohol and substance abuse; and peer, community
and collective violence.,

It has been shown that considerable and prolonged stress in childhood has life-long
consequences for a person's health and well-being. It can disrupt early brain develo pment and
compromise functioning of the nervous and immune systems. In addition because of the
behaviours adopted by some people who have faced ACEs, such stress can lead to serious
problems such as alcoholism, depression, eating disorders, unsafe sex, HIV/AIDS, heart
disease, cancer, and other chronic diseases.



The ACE International Questionnaire (ACE-IQ) is intended to measure ACEs in all countries, and
the association between them and risk behaviours in later life. ACE-IQ is designed for
administration to people aged 18 years and older. Questions cover family dysfunction;
physical, sexual and emotional abuse and neglect by parents or caregivers; peer violence;
witnessing community violence, and exposure to collective violence.

Findings from ACE-IQ surveys can be of great value in advocating for increased investments to
reduce childhood adversities, and to inform the design of prevention programmes.
Researchers are encouraged to use the ACE-IQ materials on this site, and in doing so to
reference WHO as the source, using the following citation:

World Health Organization. Adverse Childhood Experiences International Questionnaire. In
Adverse Childhood Experiences International Questionnaire (ACE-IQ). [website]: Geneva: WHO,
2018.

Introductory materials

Questionnaire

Questionnaire in Portuguese

Guide to administering ACE-IQ

* Question-by-question document
* Interviewer's guide

Data management

¢ Guidance for analyzing ACE-1Q
* (uestionnaire with data entry coding

Supporting documents

Ethical approval overview
Ethical approval form
Participant information sheet
Consent form
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Participant identification Number= [ J{ 1 [ 1 1 [ 1l ]
Adverse Childhood Experiences International Questionnaire (ACE-1Q)

0 DEMOGRAPHIC INFORMATION
0.1 | Sex (Record Male / Female as observed) ~Male =
[C1] . i Female
0.2 | What is your date of birth? Day[ J{ ] Month [ J[ ] Year [ T [ 1 ]
[C2] . Unknown (Ge to 0.C3)
0.3 | How old are you? [
[G3]
0.4 | What is your [insert relevant ethnic group / Locally defined]
[C4] | racial group / cultural group / others] | [Locally defined|
background? i [Locally defined |
Refused =
0.5 | What is the highest level of education you No formal schooling
[C5] | have completed? Less than primary school
Pﬂmanr school completed
'ﬂwﬁ.!}'f“ﬂh school complated
College/University completed
| - Post gaduam degres
0.6 | Which of the following best describes your @nggnmm employee
[CE] | main work status over the last 12 months? Non-government employee
Seli-employed el
_Non-paid
Student
Homemaker
T Retired
___Unemployed (able to work) |
.. Unemployed (unable to wark)
Refused
0.7 | What is vour civic status? 7 Married (Go fo QM2)
[CT . Living as couple
Divorced or separated
le
Widowed (Go to Q.M2)
- Other
Refused
1 MARRIAGE
1.1 | Have you ever been married? Yos
[M1] No (Go to Q.M5}
Refused
1.2 | At what age were you first married? UL TR Age ]l ]
M2] | Refused
1.3 | Atthe time of your first marriage did you Yas (Go to Q.M5)
[M3] | yourself choose your husband/wife? {7 No
Don't know / Not sure
Retused
1.4 | Al the time of your first marriage if you did not =N Yes
[M4] | choose your husbandiwife yoursel, did you Mo
give your consent to the cholce? Relused
1.5 | If you are a mother or father what was your Age[ ]
[M5] | age when your first child was born? Not applicable
Refused

Agwerse Childhood Experonces Infemationsl Cuestionnairg (ACE-I0)
Section 8; Quastionitine

B1.1




Participant ldentitication Number: [ ][ | [ Il 1 [ I |

2 FI:ELA‘I'I{J'HEHIP 'H'-FI'I‘H FAHEHTEI'GUAHHMIE
21 ﬂh: ].rnur parants.fguardla.na understand your __Always
[P1] | problems and waorries? ot Mostotthetme
____Sometimes Ll
- Rarely .
g Never
Relused
2.2 | Did your parenis/guardians really know what A Always
[P2] | you were doing with your free time when you Mast of the time
were not at school or work? B T
Rarely e ! S
. Mover:.
Refused
3
3.1 | How often did your parents/guardians not Many times
[P3] | give you enough food even when they could A few times
gasily have done 507 Once
Never
Refused
3.2 | Were your parents/guardians oo drunk or Many times
[P4] | intoxicated by drugs to take care of you? A few times
Once
Nevar
Refused
3.3 | How often did your parents/guardians not _Many times
[P5] | send you to school even when it was A few times
available? Once
Mewver
Refused
4 FAMILY ENVIRONMENT
| = L e : . '-". . e TR ) ._'.:,_
41 Did you live with a household member who Yes
[F1] | was a problem drinker or alcohelic, or misused __No
sirewt or prescription drugs? il
4.2 | Did you live with a household member who Yes_
[F2] | was depressed, mentally il or suicidal? —— Mg ————
Refused
4.3 | Did you live with a household member who | Yes
[F3] | was ever sent 1o jail or prison? Mo
Refused
4.4 | Were your parents ever separated or Lot Yes —
[F4] | divorced? No YAl P
Noi applicable
: Refused
4.5 | Did your mother, father or guardian die? P ‘1':::

mmmwmmw:mm B1.2
Sechon 8; Cuesiicnnaire



Participant Idertification Number: [ J| | [ I ] [ J[ ]

When mm.m-mmmiﬂﬂmwmm 2t
4.5 | Did you see or hear a parent or household Mumr times
[F&] | member in your home being yelled at, _ A few timas
screamed at, sworn at, insulted or humiliated? o Once
_ Never
Refused
4.7 | Did you see or hear a parent or household Many times
[F7] | member in your home being slapped, kicked, A few times e
punched or beaten up? Once
o Never H
_Refused
4.8 Did you see or hear a parent or household Many times
[F8] | member in your hame being hit or cut with an A few times
object, such as a stick (or cane), bottle, club, Once
knifa, whip etc.? Feiia Mever
Refused

When you were growing up, during the first 18 years of your life . . .

5 |
5.1 Did a parent, guardian or other household _ Many times
[A1] | member yell, scream or swear al you, insult A few times
or humiliate you? Once
5= Never
HEEEE, . L Refused
5.2 | Did a parent, guardian or other household any times &
[AZ] | member threaten to, or actually, abandon you A few times 3
or throw you out of the housa? __ Dnce
Newver
- Refused
53 | Did a parent, guardian or other household Many times
[A3] | member spank, slap, kick, punch or beat you A few times =N
up? Once
Newvar
A, [ Refused
5.4 | Did a parent, guardian or other household Many times A
[A4] | member hit or cul you with an object, such as it A few times
a slick (or cane), bottle, elub, knite, whip elc? Once
Wi s + MNewver
Refused
8 i -] e T e o M S £ T il e 3':..1.; o *'.:._—.w
5.5 Du:l mmna touch or fondie you in a aa.wal Many times
[AS] | way when you did not want them to? A few times
e Once
| F Meaver
Relused
5.6 | Did someona make you touch their body in a Many times
[AB] | sexual way when you did not want them to? A few times
Once
MNewver
| Refused
5.7 Did someone alternpt oral, anal, or vaginal Many times
[AT7] | intercourse with you when you did not want A lew times
them to? Once

Achverse Childhood Exparlences Intemational Cuessionnaing (AGE-IG)
Section B: Queshpnnaing

B1.a




Participant Identification Number: [ J[ | [ JL J [ I ]

[v1]

Mever
Refusaed
5.8 | Did someone actually have oral, anal, or Many times
[A8] | vaginal intercourse with you when you did not A few times
want them ta? Onee
Mever
T Refused
& PEER VIOLENCE

[ Hmnrafl.en ware you bullied?

6.2
[ve]

How were you bullied mast often?

I 'was hit, kicked, pushed, shoved around, or
locked indoors

| was made fun of because of my religion

| was left out of actvities on purpose or
ignored

| was made fun of because of my race,
nationality or colour

| was made fun o with sexual jokes,
comments, or gesiures

I was made fun of because of how my body |
nrfanalumud

e AR

i
'\.'\I'H'.

mﬁ&m-h WS, L

Many times

A few times

Circe

Never

Relused

7.1
[v4]

7.2

Did you see or hear som

WITNESSING COMMUNITY VIOLENCE

up in real life? A few times
Qince
MNever
Refused
| Did you see or hear scmeone being stabbed Many times

Adverse Childhood Expenences Infamational Cuestionnaire (ACE-IC}

Section B! Ouastionnale

B4



[VS] | or shot in real ifle? A few times

7.3 | Did you see or hear someone baing Many times
[VE] | threatened with a knife or gun in real lifa? A few times

Were you forced 10 go and live in

(V7] | another place due to any of these A few limes
events? Once
Never
s Refused
8.2 | Did you experiance the deliberate Many times
[V8] | destruction of your home due to any of A law limes
ihese events? Onece
Mever
e Refused
B.3 | Were you beaten up by soldiers, police, Many times
[v3] | militia, or gangs? Afew times
Once
Never
Refused
8.4 | Was a family member or friend killed or Many times
[V10] | beaten up by soldiers, police, militia, or A few times
gangs? Once
Newver_ -
Refused

Adverse Childhood Experances Iniematonal Ouestionnairg (ACE-I0) BiS
Saction B! Quastionnaino
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The Impact of Violent Neighborhoods on Brain Development

- Febroary 22, 2024

f x in " o 8

Summary: Children living in violent neighborhoods exhibit increased amyadala
reactivity, signaling heightened sensitivity to threats, which can affect mental
health and socioemotional functioning. However, nurturing parenting can
protect against these adverse effects, reducing exposure to community violence
and its impact on the brain.

The study involved functional MRI scans of 708 children and teens,
demonstrating that supportive parental relationships can act as a buffer against
the negative influences of environmental stressors. This research underscores
the crucial role of parental support in fostering resilience among youth facing
neighborhood adversity.

Key Facts:

1. Increased Amygdala Reactivity: Children in violent neighborhoods show
heightened amygdala responses to threatening stimuli, indicating increased

stress sensitivity.




2. Protective Role of Nurturing Parents: Supportive parenting practices can
shield children from the detrimental effects of community violence on brain
development and mental health.

3. Structural Solutions Needed: While nurturing parents can mitigate some
effects of neighborhood violence, broader policy efforts are necessary to
address the root causes of community disadvantage and violence exposure.

Source: APA

Living in neighborhoods with high levels of violence can affect children’s
development by changing the way that a part of the brain detects and responds
to potential threats, potentially leading to poorer mental health and other
negative outcomes, according to research published by the American
Psychological Association.

However, nurturing parents can help protect kids against these detrimental
effects, according to the study, published in the journal Developmental
Psychology.



Teens completed a set of surveys that asked about their exposure to community vialence, their relationship with their
parents and their parents’ parenting style. Credit: Meuroscience Mews

"Decades of research has shown that growing up in neighborhoods with
concentrated disadvantage can predict negative academic, behavioral and
mental health outcomes in children and teens. And recent research is beginning
to show that one way it does that is by impacting the developing brain,” said
study co-author Luke W. Hyde, PhD, of the University of Michigan.

"However, less is known about how neighborhood disadvantage ‘gets under the
skin' to impact brain development.”

Hyde and his colleagues hypothesized that one way might be through the
amygdala, the hub of the brain's stress response system that's involved in

socioemotional functioning, threat processing and fear learning.



The amygdala is sensitive to facial expressions, and previous research has found
that children who have been abused or neglected by family members, for
example, show increased reactivity in the amygdala when looking at faces with

negative, fearful or neutral expressions.

To study whether exposure to neighborhood violence might also affect children’s
amygdala reactivity, the researchers analyzed data from 708 children and teens
ages 7 to 19, recruited from 354 families enrolled in the Michigan Twins
Neurogenetic Study.

Maost were from neighborhoods with above-average levels of poverty and
disadvantage, as measured by the U.S. Census Bureau. Fifty-four percent of the
participants were boys, 78.5% were white, 13% were Black and 8% were other
races and ethnicities. The participants lived in a mix of rural, suburban and urban

areas in and around Lansing, Michigan.

Teens completed a set of surveys that asked about their exposure to community
violence, their relationship with their parents and their parents’ parenting style.
Participants also had their brains scanned by functional MRI while they looked at
faces that were angry, fearful, happy or neutral,

Overall, the researchers found that participants who lived in more
disadvantaged neighborhoods reported more exposure to community violence.

And participants who reported more exposure to community violence showed
higher levels of amygdala reactivity to fearful and angry faces.

The results held true even when controlling for an individual family’s income,
parental education and other forms of violence exposure in the home, such as

harsh parenting and intimate partner violence.



“This makes sense as it's adaptive for adolescents to be more in tune to threats
when living in a more dangerous neighborhood!” said Hyde.

However, he and his colleagues also found that nurturing parents seemed to be

able to break the link between community violence and amygdala reactivity in
two ways.

“Despite living in a disadvantaged neighborhood, children with more nu rturing
and involved parents were not as likely to be exposed to community violence,
and for those who were exposed, having a more nurturing parent diminished the
impact of violence exposure on the brain," said Gabriela L. Suarez, a graduate
student in developmental psychology at the University of Michigan and co-
author of the study.

"These findings really highlight how nurturing and involved parents are helping
to support their children's success, even in potentially harsh environments, and
offer clues as to why some youth are resilient even when facing adve rsity.’

Overall, the researchers said, the study highlights the need for structural
solutions to protect children from the negative impact of exposure to community
violence. It also points to the ways in which strong, positive parents can promote
resilience among children and teens exposed to adversity.

“Parents may be an important buffer against these broader structural
inequalities, and thus working with parents may be one way to help protect
children — while we also work on policies to reduce the concentration of
disadvantage in neighborhoods and the risk for exposure to violence in the
community,” said co-author Alex Burt, PhD, of Michigan State University.

About this environmental neuroscience and neurodevelopment research news



Author: Lea Winerman

Source: APA

Contact: Lea Winerman - APA

Image: The image is credited to Neuroscience News

Original Research: The findings will appear in Developmental
Psychology
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Exposure to Community Violence as a Mechanism Linking
Neighborhood Disadvantage to Amygdala Reactivity and the
Protective Role of Parental Nurturance

Gabricla L. Suarez', S. Alexandra Burt’, Arianna M. Gard®, Kelly L. Klump®, and Luke W, Hyde" *

' Depanment of Psychology, The University of Michigan
? Department of Psychaloagy, Michigan State University
* Depantment of Psychalogy, University of Maryland
* Survey Research Center ot the Instinue for Social Research, The University of Michigan

Emerging liteeature links neiphborhond dissdvintegs b alterod nearsd fonction in regions supponting soclo-
emationad and thival procossing. Few stodies, however, have examined e proaimal mechanisms throogh
which neighbomood disadvantign is associmed with seerd functioning. In a sample of 7- 15 19-vear-old
twinis recnsited from dissdvsstaped peighborhoods (354 familics, 08 rwins; S6.5% boys; TE4% Wi,
13.0% Black, 8.5 other raeialiethic group membership), we found that exposuns io community violesge
Wit nelalied bo imcreased mvypdals resEvity during socicometiosal processing and may be one mechanlsm
Enking neighbochood dissdampe o amypdats functiosimg. Importantly, parsming belsnics sppeared
modulate dese effects, suich that high pasenin] sertumese bulfered the offoct of exposore 1o cominunily vie-
lewe on ammyvgdals resczivity, Thess findings clocidete the poential impact of exposeoe in comsuniry vio-
ket on bemim Fanction and bighHght dhe sole pavents can play bn precectisg vouth from the neanl eifscs of
exparsure by sdversity,

Fublic Significomer Siatrmear

Altberagh prive sudies have primaily Tocused on Bmily-level adversites, developmental reseaschen
e now paying incressed stestion ko e elfect of neighbodhood-leved adversdty on vouth brain devel-
opmenl. W find thal mcreased exposure o comiminity vioknoe i relaied (o heighiensd amypdala neac-
tiwity oo il and may be & mechasiem expluisdeg the Rk beiween neighborhond dissbantsge and
hraim function in youth, Furthor, the study hiphlights thal numoring parenting can protect children

[rom ithe risks posed by Bving in a diadvaninged snd dengenous neighborhood.

Keyworids: neighborbood dissdvantsge, community violesce, paresting. amypdala reactivity
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2 SUAREZE, BURT, GARD, KLLUME, AND HYDE

In 2020, sppeoxinately 6.4 million children in the Usiled Staies
wepe |lving in neighborhoods with poverty mites of MM or groaer
{The Anmie E. Casey Foundatbon, 20211, Unfortunately, youth grow-
ing wp in these dsadvantaged neighbortsoonds s more Fkely o epe-
rience maladaptive cmoomes, from asiric ond  behaviorml
problems o scademic difficulties (Aneshensel & Sucodf, 158
Koben of al, 20&; Leventhal & Hmoks-Gunn, J00; Sastry, 201,
Kue et al, HK5, The high prevalence of neighborhood disadvaminge
andd the malndaptive ouscomes associaed with it underscome the nesd
to better understand how peighborhood dissdvntage affects devwelop-
meni, whbch can infomm public palicy te prods positive youth out-
coimes (Mutional Acndenses of Scisnces, Engineering, and Medicine,
XM Although a lange liteesturs has established beny cxpesae io
neighborhood dissdvantage predicts maladaplive acadenic, behavio-
ril, and peychistric cutcomes, less is known about bow neighborbood
dissdvintage “pets under the skin™ to mpact bmin developmanl.

Meighborhood dsadvantage may nfuence development via the
impact of sress on ihe stnecture and fusction of brain regions
imrvelved in socicemotional functioning, (hreal processing, and fear
learning (Hyde 1 al, 2020). The amygdala, the hub of the stress
respanss sysiem. 18 highly sensitive 1o socicemotional faces, esps-
cially i signaling threat, uncertainty, or other salient informution
{Fusar-Poli et al., 2009; Sha et al., 2013; Totienham & Shericdan,
), Adversity, inchading malrestreent, social deprivation, and
poverty, has been Hnked to amygdaln mactivity duriag socisema-
tional processing. For example, & mets-analbysis found that makirest-
ment exposane (e.g., ahuse, neglect) was associaesd with beightened
amygdala reactivity during emotional face processing (e.g.. fear,
nnger, newtral, sad) among youth (10-18 yesrs) and adults (Hein
& Mok, 2017 Previcusly instituiosalized childres {(aged 9-10)
abso showed imcreassd snvypdala sctivity during an cmotional
foces godno-go ek, Including fear and neutral facial expressions
(Tonenham o al, 200 1L Also, childhood poveny has been linked
i greater amygdala reactivity in adulthood during the processing
of threat-related emotional faces fe.g., fenr) comparsd to bappy
Faces {Favanbabcht e al., 30151 In paaflel, zhersd amygdala sctiva-
thom is aseociated with several related psychistrie outcomes, mehad-
ing depression snd mnbsocial behavior (Btkin et al, 2004; Hyde
et al, 2004; Mook, 2HE), Though nsost studics have examined
the impact of mone proximal stfessors (e.g., family povesty, hassh
parenting, malirestment) on amygdaks function (Gard, Hein, o al,,
2021: Hein & Monk. 2017; Javanbakht et al., 2015 Totenham
ef al., HH1), recent work sugpests thal sressors in the child's
beeader context, especially neighborhood-level adversily. are also
migovinied with amygdala strochere and fusction (Gard et al,
017 Gard, Maowell, et al, 2021; Whink et al, 2H7L
Morsover, these associations appear 1o persist even when accounting
for family-leve] expersences and pescunces, Thus, these studies peo-
vocatively sugges ihat where s chill Bves can impact their develop-
ing brain (Hyde et al,, 2022). Critically, however, these stodies do
nod illuminate baw lving in o disadvantged neighbarhood acs o
alier brain develapment.

Dissdvanaged neighbarhoods confier nensased rgks for childnen
and sdolescents beyomd family-level factors by increasing their
caposune io violent crime (Evans, 2004; Hyde et ol, J0T2).
Concentrated neighborhood disadvantage undermines social and
institutEoma) comtols of Socal orime amd viclence pulting youth &t
incressed risk fior exposure (Moresoff et al., 2001; Sampson of al,,
1997; Sampson & Groves, 19895 An alaming 68% of children in

the United Stules have repormed direct or indirect exposun o
least ome foemn of violence within a year (Finkelhor e ol HH5)
and youth growing up in dissdvaninged neighborhoods bave mon
than double the exposure 1o commuaity vielence (Sicin ef al,
M), These high mies of violetos exposure are troubling, particu-
larty considering the Hnk between exposurme fo communily violends
and mliipe malsdaptive outcomes. for youth, ncleding intemaliz-
ing (6., postrumatic stress disorder and anxiety) and external izing
problems (e.g., antisocial behavior amd aggression) (Fowler et al.,
2009 Mrug & Windle, 2000; Wikson et al, 20009 Zinzow et al.,
200%). Research suggests that exposure o commusity wioknce is
& coasistent mechamism linking neighboshood disadvantage to mal-
sddaptive bohavioral outcomes; however, few siudies have examinad
whether capostere to comemueity viclence is related to anmypdals fes-
tivity diiring socioemotionsl processing (Alm 1) and no reseprch hs
examined expostre W commanity violence as & mechanism lmking
peighborhood disadvartage 10 altered amypdals reactiviry (Alm 2,
primery adms of the cumrent shudy,

The third ecre aim of the cumrent dudy felates the fact that peilber
exposure o comnunity vielence nor neighborhood disndvantage
predicts paychopathology or hemin development for all youth.
Many vouth exhibit pesilience in the e of adversity (Musien,
2004 ). What might sccount for their upexpeciedly good oulcomes?
Perents play a critical role in promoting healiby development for
youth in ndverse comtexs {Luthar, 2006}, Aspects of parental nunur-
ance, including wanmth, inlvemen, and pasentsl knowledge agxd
moniboring may help youth pvoid expostres (o vieknee in the first
place, and also, buffer the effects of violesoe exposure op mental
heslib outcomes (Luthar & Goldseln, 2004), Por exumple, studies
fimd theat youth from families with poor disviplioe, monitoning, and
smecrure, and lower bevels of emotional closencss, comsmenication,
and suppit were exposed 10 the highest levels of community vio-
liemce {Chormman-Smich e s, 2004; Matjasko et al, 2003} In conbras,
ponskstend paremtal momitoring over a 5-year period was assocised
with & steady decline in adalescesl exposare o community violence
in high poverty peighborboods (Spaso et al, 201 1) Mareover, high
levels of paresial numurance, including wanmth, closeness, engage-
merd, and suppon, mitigated the impact of viclence cxposare on
adobescent intermalizing and extemnalizing problems (Oeer ¢ al.,
2017k hivwever, no siudy has examined whetler parental nuturance
huifers the effect af exposuns 10 commanity viokenee on the brain,
Mumerpus gudics supgest the high-guality caregiving <an exen
powerful regulsiney influences, including reducing stress. prevent-
ing the release of stress hormones, anid modulating emotional reac-
tivity snd hehavior (Caldji et al., 1998; Epliston & Rapee, JHIT,
Hostinar et al., 2014). Farthermore, the amygdata i pan of a com-
plex pearal architecture involved in social buflenng effects
(Elsenberger, 2003}, making the smypdals a likely candidnie to
observe polential parental huffering effects amoag youth exposed
b0 community violence, Thus, ous third abm was o examine whether
grealer parental nurtarance {i.e., wanmth, invalvement) buffered the
nssociations between nelghborhood dissdvantage and exposumn: o
communkly violence, and exposure ke commmnity violence and
amypiials reactivity.

I the cumrent shacly, we examined pathoays theough which neigh-

borhood disadhvantage was assocaberd with amygdaln resctivily 1o s0di-
oemsticnal faoes in a relatively lage sample of youth (agad 7-19 years
[94%: of yourh were age 10-17], N = & in 354 Eanilies), Fecruited
fromm baith pecords fimen neighborhoods with shove avenge levels of



fry b Amerhican F-:\. el bl Asanciation orome of s allied |||-|-|Ii-.||.,'|'\.

gvprrighiesd

[t dlewrtiinicit o
This article Is imierded w1y

voriedlind Bl |y

o e pervoenal mee of the Endividkes] teer eml i oo I be Jioes

COMMUNITY VILENCE AND AMYGDALA REACTIVITY 3

disadvantage. First, we assecsed whether exposare (o community vio-
lence was associalud with greater amygdala reactivity to threat (Le.,
fearful and angry faces) as our primary gim. Additionally, since
recent dudies find that amypdala reactivity o neutnl facial expres-
sions can alsa be influenced by neighborhood-Jevel adversitics
(Grard o4 al, 201 7; Gand, Maxwell, ey al,, 20211, in explaralory anal-
¥ags, weslso examined ass0ciaions belween exposuns o commiznity
vielenee and amygdels reactivity 10 ambiguity (ie., newnal faces),
Newtral faces can be perceived as hostile or threatening, pamicutady
fior individush exposed 1o ndversity (Gard et al,, 2017; Marusak
clal., ZHT, Pollak et al., 2000} Sccond, we evilusted exposure o
OGNSy viekenos as @ polential medhnism Hnlding neighborbood
disadvamtage 10 amygdala reactiviry during socicemotional process-
ing, Lastly, we cxamined whether parcetal nurturance modersted the
assoctions between neighborhood dissdvantsge and exposare in
oMty violence und violence exposuns and smvvpdals resctivity.
We examined these questions during late childhood and sdolescences,
a key petiod of brain development (Casey et al, 2019: Somerville
et al., 20110} and one in which youth spend greater fime in the neigh-
borhcod (Smetana et al., 2006). Finally, we controlled for family
sociveconnic stius (SES), to confirm that results were specific o
nekghbarhood, meher tham family-level resources and conducted s=n-
siivily analyses in which we controlled for exposure to violence
withim the home 1o assess the spectlicity of exposure cifects within
the commusity. We hypothesized that (a) exposure to commundty
vialence woukd ummmmw reaclivity s
theeat, {h) neighborbood disadvantage would be indiseetly associated
with amygdala resctivity to threal thmough increased exposure 1o
commumity vielence, and {c) parentsl puruance would modenn:
the pathways from neighborhood dissdvantage 1 exposure o com-
munity vicknce und vielence exposune to amypdala reactivity to
threat. Lasily, we considered our examsnation of amygdala reactivity
to ambiguity (.., neutral faces) to be explomiory and, thus, did not
hawve 2 prion bypotheses for these analyaes.

Method
Participants

Participants were part of the Michignn Twins MNewrogenetics
Stuidy [MTwiNS), recruited from the Twin Study of Behavsoeal
and Emotional Developmem=Child (TBED-C), a project within
the brosder Michigan State University Twin Registry (Bun &
Klump, 2009, Using birth records, the THED-C {demtified twin
Familses Bving within 120 miles of East Lansing, Michigan, inclsd-
ing urban (e.g. Detroit, Fiint, snd Lansing), suburban, and norsl
wreas, The study incloded a populstion-based sample (528 twin fam-
ihies) with children aged 6—10 years, and an “at-risk™ smple (502
twin fumilics) from the samse geograplic region, bat only recrudted
from peighborhoods with above average levels of povery
(== 10.5% of familics in the peighborhood living below the paverty
ﬂmhmﬂﬂhﬂrmﬂunkﬁhw.zﬂ!ﬂ[ﬂlﬁﬂhﬁup
neurvmaging sudy of the TBEDC, MTwiNS meomaited families
from the “a-risk™ sample, as well a5 these in the popalation-based
samiple that would have met criteris for the al-risk sample (Le., living
in neighborhoods with abave average levels of paventy). The cament
sample incloded 708 twins in 354 families (54.5% hoys: 78.5%
White, 13.0% Black, B.5% other mcinlfethnic grousp membership),
Youth wers betwoen 7 and 19 vears, though most of the sample
wits between 10 and 17 years (M. = 14,14, S0 =2.24: 04 2% of

the sample wos between 10 and |7 years and 83.6% between 12
and 17 yenrs; 48 twis pairs << 12 years; 10 iwin pairs = |7 vears;
Figure 51 in the online supplemental materisls), Al the MTwiNS
wive, 0. 0% of twin families lived in neighborhoods with =
10.5% of families living below the poverty line (M = 30%: mnged
% 10 TTR). All participants meet basic functional magnetic reso-
nance imaging (IMRI) eligibility criteria, such s the absence of
metal in their body snd willingness o participati in the scanning ses-
sion (e, 337 of TO8 rwins were eligible for scanning and spreed io
scan; Table 51 in the oaline supplemental materials). Lastly, prior
work cvaloting power analyses and simulagons for modermted
medistion anslyses suggest that sample sives hetween 300 and 500
individuals have safficient power to deteet smsll effects (Preacher
el al, BHIT), Since owr sample inclades more than M0 families
and well aver 500 individuals, we shoald be muflbciently powersd

Procedure

Youth and their primary caregivers paicipated in o day-long visit
ter the University of Michigan (LIM), including a I-lr (MBI scan for
each twin ai the UM iMRI lab. Twins compleied a mock scan and
practice versions of the fMRI tasks. Youth were scanned wsing
bload-oxygen-level-dependent (BOLD) IMRL Families completed
a baery of questionnaires, o demographic imlerview, and were pro-
vided lunch and compensated for their time. Twins provided ssseni
and parents peovided informed consent for themselves and their chil-
dren. The study was approved by the UM Institutional Review
Baard,

Memsures

Neiglhborhood Divadvantage

MNeighborbood dissdvanminge was assessed wsing the Arca
Deprivation Index (ADID af the census block groap level (Kisd
el ul., 2014}, which messured concentrmied neighborhood dsadvan-
tage via indicators of neighbor” education, employment, income,
wnd pivcaity (eug., anse cwncmbip rmes, porceniage of singc-parcng
households, percentage of families living below the poverty line,
perertage of those = 16 years ol unemployed), 'We wsed ADI
seores from the 2005 American Commurdty Survey S-vear estimre,
which is & $-vear average of dutn obiniped from 2001 w 2015,
Higher AIM comes indicste higher levels of neighborhood
dlisad vandage.

Exposure o Commannity Vielence

Twins completed the child self-repont version of ihe Screen for
Adolescent Viclence Exposupe, asscasing the severity of each
twin's individial exposure to viclence in their school or neighbor-
hood in the past year (Flowers et al., 20000 We wsed the Lndinect
Violence frequency subscale for the curmemt siudy (15 fems:
o= B4, which contains items specifically nbaed 1o exposure to
communily vielence, including witnessing isterpersonal viclence
{eg., "Have you seen someone pall a gon on someone else¥™) or
haring about violent evends (e.g., “Have you heand shout someomse
getting badly beat up™). We excluded one item from tse original
subscale, =1 have seen a grownop hit a kid,” & this item is mot spe-
cifically relaied to community violence, Higher scoms on the
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Indimect Violence scale indicabe more frequent exposuse 10 Violence
in the commwanity in the past year.

Parental Nurturance

Twin's parceptions of parenting wene assessed using the Parentad
Emvimemeni Questicanaire, a 42-ilof ifventory assessing five fac-
icaislly derived nspects of tse paseni—child relationship (Elkins et al.,
19497) For the present study, we used the Involvement subscale
(12 ieems: @=.T5), which coninins ilems assessing the cxiend to
whilel the perept-child relatiomship is characterized by communica-
tion {e.g., “1 talk abowt my concems snd my experiences with my
parcnt’), closeness (e.g., "My parent and [ do oot do & lot of things
together™), knowledge of the child’s asctivities (e.g., "My parent
doesn’t kniww muoch abowt how | spend my time™), and suppon
fe.g., “My parcsi comforis me wien 1 am discoursged or bave had
& disappointment™,. We focused on youth reports, which may be
less influenced by social desirability bias, as parents are more mali-
wated to repont their parenting and parest-child relationship & more
positive than it may be (Weis & Lovejoy, 2002). Higher scores on
the Invalvemnent suhscale indicals greser twin-peposted pasental
nuriumnes (1.6, closeness, communication, warmth, and sapport)
williln the pareni—child relstionship.

Socivemotional Face Proceising fMRI Task

Amypdals resctivity wes nssesced wting (he socioemotiond] face
maiching parsdigm, consisting of four perceptual face processing
hlocks interbeaved with five sensorinsoior conml blocks (Harn
o al.. 2002 Masock et al., 2007, Swnez ot al, 2022), Panbdpants
viewed airio of foces and selectod oo of two fces (hotinm) identical
o & Earget face (op), Each foce processing block inchaded 18 inges,
balsmced for sex s meoe, all derived from the MimSam standerd set
af Facinl affect pictures (Tolenham et al. 209 Exch face processing
bleck comsisted of a different emotional facial expression {i.e., anger,
fear, happy, neutral), and partbeipants were randomly asigned 1o one
of four different block presentation onders. Dusing the sensorimaotor
contrd Blocks, participasts viewed 12 wios of simple gedmetric
shapes (circles, squares, and inangles) and selecied one of two shapes
(hottom) identical 1 a taget shape (lop). In the face prodessing
blocks, each of the 18 face Dios was presenied for 2 5 with a variable
inerstimubus interval of 2-6s, used 1o misdmse hebinsation sl
expectancy effects and maximize amygdals reactivity, for o total
block length of 98 <. In the sensorimotor contml blocks, ench of the
12 shape triod was piesented for 2 5 followed by a fixation cfvss: for
(L5 %, for a sotal block length of 30 5, An additional 4 5 of crsshair
presexitation followed sach block. Total ek tene was 578 5,

Covariates

Pasenls reported on their twin's mosfethnaciy, gender (1 = girls,
0= bove), andl age. To contmd for mosfthnicity, & socially con-
strpcied catepory indexing ussqual reament, exposure, and opporis-
nity in the United Sisbs, we codeds 0 = Block, Asian Aresricean,
Leatira'ss, Martve Ameerivan, and other (2., identities most Trequesily
maarginalized in the United States and mose bikely to be expoesed i dis-
crmination snd struchim] mesm; Fager & Shephend, J008) and | =
Wikire (the largest single cabegory ). We also costrolled for family-level
pocinecanoanic contexl {family meome, parent education) by aseess
whether lindings were spocific i meighborhood resisroes, ratber than

family mesounes. Fumly income vas defined wia primary coregiver
iwonal sourtes of ineime (6g., povemment mristance, child suppo).
Income Eoged from 34999 or less (06%) 1w 390000 or more
{3%%), mnd the mean annual hoasshold moome was S60,000 o
£49,959, Fducation was measurod via the primary caregiver’s kighest
bevel af education. The majorty of primary canegivers completed
some collegs (i least | year) or specialized training bevond high school
{91%) and many wers college gradustes of had completed o grduste of
professional degree (52%), Lasthy, in seositivity analyees, we inclindsd
suped using paremt neport oo the Pabermal Development Scale
(Carskadon & Accho, 1993), as well & harsh and inconsigent paseni-
ing and interpartner violence. We messuned harsh and inconsisicnl -
gnling using twin mepot on the Alsama Parening Cocstionnsin:
(Bssau et ol., 2006; Frick. 1991} We caloulsted & mean sooee for
harsh parenting using the sis-item inconsistent discipline scale (e.g.,
“Ypur parenls theesten 1o purish you and then do nol do it") and o
fiem of the compond punshment scale (oog., “Your pasents yell or
scyeam o you when you have done something wmeng”™) (seven foms
fotal). 'We meisomd inerpatner violence using primary caregiver
meport om e Conflict Tactics Scule (Strwms, 1979 Swwos 0 al,
10951, We calculated @ mean soore for terpanner violence using
iz, Eromy the vickemaapdiysical (Le., the use of physical froce againsg
nnother person a8 & means of resobving the condlict) and verbal (e, the
use of verbal and ponverhal scis, or the use of threats 1o burt the other}
aggeession sahscules,

Each purticipant was s¢anned with a geneml electric Discovery
METS0 3T scanner locnied of the UM MBI Labosmiory (Suares
e al., 202, To take sdvaniage of Daprovements in magestic mao-
nance imaging <dain acquasition and hamsonize our prodoec] with the
pidolescent brain cogaitive development study (Cosey et al, 20UE),
we allered our soquisithon protoend after the first LF Camilies (Le.,
240 reins), Por the first 4 families, one rum of 298 velumes was
collected for each participani with BOLD funcional images
scquired via an eight-chanmel bead coil and & peverse spiml sequence
{repetition nsssecho Bme = 2000050 ms, lip angle = 507, field of
view = 22 cm), covering 43 imereaved oblique slices of 3 mm
ihickmess. High-resolution, Tl-weighted spoibed gradient recall
images (156, l-mm-thick slices} were aligned with the anterior com-
misure-posterior commisune plams, snd later used dunng normaliti-
tion of the functionsl images, For the subseqaent 214 fanibes (e,
24 rwies), one mun of T30 volumes was colbectad for each pastici-
pant in which BOLD functeonal imsages were acquired with a
E2-channcl hoad ooil andd & gradiepi-echo sequence with muBtiband
scquisition (repetition mefeche tme = B30 ms, flip angle =
527, field of view = 21.6 cm), covering 742 interbeaved axial sliess
of 2b-mm thickmess, High-resolution, T1-welghted spoiled gradient
el imnages (208, 1-nm-thick slives) were aligned with the anterior
commisure-postenior commaisian: plane anid used dunng normaliza-
tiom of the fusctional images, For both acquisition sequendes,
BOLD fusctional images encompassed the entive ocrebrum and
enioat of the cersbellum o maxinize coverage of Hmbic stracthures.

As previously described in this semple (Suarz o al, 2022}, func-
tional duta for both acqguisilion eejesiees wene preprocessed and ana-
@ﬂtﬁﬂﬂﬂﬁ“ﬂh”ﬂﬂ?ﬂﬁlifﬁﬂlk
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Weellcome Trust Centre, London, United Kingdom), with postprocessing
contro] for antifscts using the Anifact Detoction Tools (ART) sofiwies
package (hitps:Pasw it orgfprojectatanifsct_detectl. Furthermose,
participans. with low anrypdals covemge (<0 sigral coverage),
boww ok prerformmamnen (<2 T0% accursey ), and = 5% naotion cuthers iden-
fified usang ART were excluded from analyses (Table 51 in the onBine
supplernertal weerials). Twin chamcteristics, inchuding gender, mos
ethnicity, and age, were associied with missing data on one or mon
mistsanry; thus, these wiers inchided s covaristes in all models sxemined
hﬂﬂllﬂhmmmmquM1MWHlm
matcrials)

Experimental Design and Statistical Analyses
Staristical Analysis

T evaluase the pathwarys through which neighborhood disadsan-
lage was ssoviabed with amygdals resctivity (Figuse 1), we extracied
amygdaln activation with scan scquisition type 85 & covariate (e,
vl Bl v spaml acquisition) from the main effects of the sochoe-
motional faces task using an unstomdeal pegion of interest (RON) for
each participani & be wsed in stnactural equation models im MPlus
vl (Muthén & Muthén, 2011). Consistent with past publications
from our bebomtary {eg., Gand et al., 2018), we extmeted data from
d bilateral proygdals ROI defined structumlly wsing the amomated
anatomical loheling Adlas defininon in the Wake Forest University
Fickatlas Tool, Wersion 104 (Maldjzan e al., 2003} Empnantly,
thess valuies wese only extracted from the main effocts of the sk,
net foam mgressions including neighbarhood dissdvaniage or expo-
sgre A commumnity videso:, and bas, not sascepible s blas via

Figure 1

double comelation [(Kriegeskore of al, 208, Our primary gim was
b examine smygdala reactivity o emotional faces relative 16 a nonfs-
ces condlition (shapes), with & primary focus on thoest aed distress
conditions (e, fearful and sngry faces), However, previous studics
suggest that amygdala reactivity to amblguity (Le, neutml faces)
may also he impacied by meighbarhood-Bevel sdvemities (Gand
clal, 2007, Gard, Maxwell, et al, 20211 The unpredicuability of
ambiguous neutml faces may be interpoeted as hostile or theesening,
particulardy for youth growing up in dissdvantaged neighborhoods or
expesed o community violence. Thensfoee, wo cxtracted amygdala
activition from the main effects of two conigsis: (a) fearfil + angry
Taoes 2= shapes 1o evaluse our primary aim and (b) seotrsl Taces =

shapes 1o evithaste our explorlory aim. Extrcting amygedaln activa-
tion for the moadn effects of these rwo plannod comtrasts allows s 1o
evaluate the mean level of nctivify scmoss all of the voxels ip the amyg-
dials ROH that show mione activation for the emottonal faces condition
ii.e, fearful # angry faces amd mevirsl faces) relative to the chapes
epimnciEmn.

In prefimirary analyses, we cuamined sem-onler coreltions
between peighborhood disadvantage, exposar so community vieknce,
al aypgdals renctivity 6o thiest and anbigaity, Also, given thel pari-
Ipants wene from rurl, urban, mnd suburhes comnusnitiss, we examisd
whether youth from different neighborhood settiiegs differed in the pri-
mary shady variables, including neighborood dissdvantage, exposun
i commumnity violence, parental nuntursce, and wmvedala reactivity
i thrent nd smbiguaity. We used the Department of Delieose’s defing-
e fowr mamml, urban, and sulsstsn sp oodes crented for the Medicare
Modermtztion Act af 2000 (Texs Ak M Transportation Instinge, 200 T
To mddress our first aim, we computed four nwultiple regnssion

Proposed Path Mudel Linking Nelghborhood Disadvarmiage to Amypdala Reactivity via Expeswre fo Commanily Vielence and the

Maoderaring Bole of Paremtal Nurfirance

14

EXPOSURE TO
COMMUNITY VIOLEMCE
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mrdels eXAMIRINng eXpUsuLe W community violonos as o predictor of
{a) right and (k) left amyvgdals reactivity to theeat {our primany aim),
and () right and (d) lefi smypdaln reactivity o ambigudy (sur
explomivry aim). We only procecded with westing o path modela
if tawo condizions were met: First, left or right amygdaks resctivity
from either the angry + fearful Bces > shapes or the peutral face
> ghipes contrast was comelated with exposure o comamuniny vio-
lence. Second, neighborhood disadvantage was also significanily
corrolated with exposure to community wisdence, Thot is, if we
heave sipnificant & and b paths, we procesded with 1esting our overall
path maded (Figure 1). We furiber bested whether variability in twin-
repaned parental nunumasce modemited pathways from neighbor.
bood dissdvaninge io exposure io community vielence and from
exposure b commanity vislones t amypdala resctivity, To cvalu-
ate signiflcast moderstion effects, we ested 3 modemted medistion
musdel in which we alse examined indirect effects af 1 58 above and
below the mean to probe the nature of the medensted mediaton
effect {Preacher et al., 2007). Pradictors were grand-mean-ceniered,
amil the inleraction lerm was cieated a8 the product of the centered
preddictors cutside the model and ereared & & monifest vasiahle
All mnalyses were comducted in Mplas w.B.]. We used the
CLUSTER command to account for nesting within famdlies and
maximum likelihood estimation with robusi standard ermoes 1o
allow for missing detn and probect against distortion of cffocts
from vinlalsons of disiobebonnl assemptions (Falk, 2008 Al
models controdled for covariates, including twin demographic
characteristics (age, sex, and racefsthnbcicy), as well as family
fmeonye and primary camegiver edocation, in onder 1o nesess
whether findings were unigue to neighborhoed-level adversity
over and sbove family-level adversities,

Lastly, in sensitivity analyses we evalusted the strength and specif-
ity of our nesults, Firsl, in explombory analyses, we cxamined b
associstion betwosn exposure (o commuanity violence and anmygdala
peactiviny o fenrfud faces 2> shapes and sngry foces = shapes sepa-
ralely in opder to determine which type of face may be mosd impociant
i thee associntion. Second, given the wide nge range of our sample, we
examingd age os 3 contiswons modermor of the patls fom nelghbor-
ol s vantage 1o ex posies o comminity vielenoe and amygdaln
reactivily and from neighborsood disadvaniage te exposare io com-
mminsly violence. Additionally, to focus mone pamowly on ndoles-
cence, we tessesd our path model in a subset of participasits tul were
B2« 1o 17-years-okl (% = 502k Thind, previous work demonsinmses
that umypdals reactivity o sochoematicnsl faces varies acmss devel-
opmen (Bloom et al, 2022; Gayer et al., 2008), with some shidies
finding meonlinesr sssocisfions and peaks in midadaleseence (Hame
et nl., 200; Vijyakumar et al., 2019 Also, stodies pepon associs-
tioms hetween pubertal developmaent and amygdals reactvity to socio-
emotional fces (Ferr el al.. 2014 Forbes ¢ al, 20015 Moo et ol
2012y Splelberg et al, 2015y Therefore, we also included quasdratic
age and puberial stalus s covanales in sensitivity analyses. Lastly,
1 examine whether pur findings were specific 10 expasure 1o commm-
nity virdence and pot viedence amd threal wallin the bome, we cusnm-
ined harsh parenting and intorparser violass as ahilitional covaniales,

Funetional Date Analysis/Visualization

Pocssse parmain analyses irest smypdals resctivity as mean seti-
vition nomss the entire RO, if we found a spmifbcan assoctathon
betwoen exposure to community violence and amygdala reactivity

for one of our plasned contrmsts, we: also visyafized the localization
al the voxels mos drongly nelabed fo exposune o commungty vio-
benoe tn SPMI2. As the amygdnln is o relatively ke bmin region
made up of hundeeds of voxels, this functonsl dats analysis allows
s 1o take & closer ook and visualize the specific vonels that are mso-
cesbed with exposare (0 community vialence, The gencral liness
miuﬁphll!mnmdmdmanmmiﬂm-iptﬁﬂtmﬂﬁ-
vatiom for each mndividual scan. Individual costras images were then
uied in second-level rasdom effects models 1o determine mean

resctivily using one-sample fests (Gard 22 al,
2007 Ganl, Maxwell, et al., 2021 All analyses wem conduciod
using the most updsted cluster comection methed (ditesges) vin
e 3dChustShm progesm using analysis of fanctiond newroimages
sofware Version 16,114 (within the amygdala RO (Cox, 1996;
Cax et al, 2007). We ran regression imodels within SPWIEZ (at the
proap level, scmoss all pamicipants) o exomine the assockabions
between exposure o commuanity vickence and amygedala reactivity
for the comtmsts fearful + angry h‘.tl}mt'ld fisiitral Fases =
shapes. Group-level sctivation was analyzed within the same ana-
tomically defined balateral nmygdals RO from Wake Foresi
University Pickailss, nsing & womel-wise threshold of p < (05
{which resultad in a chuster threshold of & = B, 1o achieve a region-
wide pr <2 05 cormected fof multple companizon). Our models con-
trodled for twin demogeephics (e, sge, sex, mosfethnicity) and
sean type {i.e., migltiband vs, spiml soquisition),

Transparency and Openness

e thves el stdlyy, wee ropont all dats exchissions snd messores in the
audy, and we follow de American Peychological Association-Style
Jourmal Article Reporang Staslands (Rask, 2005 All data for the o-
rent siady will be shaned pablicly via the Matsonal Inesituie of Mental
Health Diata Archive, as mandsted inocur fushing agrosment, and il
be publicly available & bapsfndaaih.gossedin_ colleationbomlTid=s
ZE18. This shudy’s design and iis smalyss were pot preregisiensd. Daia
wore analyred using Mphes (Version 8.1}, simple shopes. fir significant
imemnctions were vismlred in RSmodic (Vemsion 121335 with the
[ﬁ:ﬁi‘:ﬂ:ﬁmﬂﬂmgﬂﬂh.ﬂﬁmﬂﬁuﬂﬂﬂtﬂ]jﬂhw&mﬂr
ducted wing SPM12 (Version 12} Thhe oode betund this analysis fas
been made publicly available st GilHeh heips:Sgithuh. comdgabriglal
suaree M TwiNS_Exposure_to_Community_Wiolence,

Resulis

Preliminary comelations indécated expected (though modest) pos-
itive asscciations between a censms=lenved measure of neighboe-
hood disadvonizge, twin repors of exposuPe Lo COMELAICY
viodence, and right amypdala eactivity to theeat (Table 52 in the
online supplementsl materials). The very modesi cormelation
between neighborhood dissdvantape snd dght amygdala reactivity
bir Lhrcal e = 09) did med survive comection for multiple compari-
som, OF the TOR twins, 350 lived in rum] redghbostioods (1,000
pmp}:mnqmniln]. 232 in subarban neighborhoods (belween
1, 00MY ] 3, DHY pecrplie per siquans mibe), and 120 in urban neighbar-
hisoeds (30000 people per squane mile)—six twins were missing
nelghborhood clssification dota, Using one-way analyses of vari-
ance, we found that youth Bving im different neighborbood seftengs
{i.e.. wrban, muml, and soharban) did pot differ in eoms of neigh-
borhood dissdvaniage. Fi2, 680y =071, p=A9, exposure Lo
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comenunity violence, F(2 670 = 2.03, p= 13, parental nurmiranee,
FIZ, 611)=1.57, pm 2|, smypdals reactivity 1o threat, right
FI2, 496) = 001, p = 5% lefi: F(2, 496) =0.52, p = 60, or amyg-
dala reactivify io ambiguity, rfightz F(2, 496) = 0.25, pw= 78; lefiz
FI2, d96) = 0064, p = 53,

Youth Exposed to More Community Vielence Exhibit
Greater Kight Amygdala Reactivity to Threat

Accounting far twin demographic charscteristios (e, age, gen-
der, raceiethndcity) and family SES (e, income and primary care-
giver edecation), we found that exposure 1o community violence
wits significantly associated with greater right (=14, B= .14,
U5% comfidence interval [CT] 04, 23] pyg < A8 but noi beft
(p= 13, B= 03, 95% CI [—.06, .117) amygdsla resciiviiy io thees
(e angry + fearful faces > shapes; Table 53 in the online supple-
mentnl materials), In explonony snalyses, we did not find any ssso-
cintions between exposure b community visknes and amygdak
reactivity 1o ambiguity (e, peuteal Gces = shapes; Table 531 in
the ondime sapplemeninl materinls). Becadse our main snalvses
treat amygdala reactivity as mean activalion across the entine RO,
we: visualized the voxels most stongly relmed 1o exposun: 1o come-
mugity violence uging SPM12 (Figure ¥ Comsisient with our
extracied dats, exposure W0 community violence wis pelated o
grealer rght amygpdala meactivity 1o threat—peak centersd within
right amygdala: (x, v, 2h = (28, 4, —20); T extent theeshold = 3.40;
kclusier size = B (Figure 2}, Explomatony analyses aimed of examin-
ing the specificity of activation so fearful vorsus angry faces revealed
that the effect sire of association with fearful faces (2= 1.05) was
larger than angry faces (Z= LO04), suggesing potentinl specificity
i Fearfial fuoes with a directed cye gare. Lastly, in the supplement,
uzing extrncted data, we provide the comelsions between Jefl and
night amygdala neactivigy s fearfull Eaces > shapes and angry faces

Figure 2

> shapes in onder to show bow relsted amygdala reactiviey was for
these two contmsts (Table 36 in the online mpplemenial materials),
Amygdala reactivity 1o fearful and sngry faces was omly modestly
correlated (rights rs 09; lefiz F= 08

Neighborhood Disadvantage Predicts Amygdala

Reactivity to Threat Indirectly vin Exposure to
Communily Violence

Using puth mosdeling that sccounted for the nesting of twins
within families ond all covarianes (age, gender, moefethnicity, family
income, and primary caregiver aducation), we found thal neighbor-
hood dissdvamtage predicted exposure fo community vialence
(fe= 20, <0 000), which in nem predicied right anygdala reactive
sy by threst (f e 13, po= 001} Importantly, we found evidence foe
an mnderect effect in which neighbortood dissdvaninge peedicted
armygdala reactivity to threst via exposure 1o community violence
(ofi =07, 5E=.13, p= 42, boolssmpped 95% CT [.00I,
Ai53]); Figure 2 and Table 54 (n the online supplemental materalz),
That is, wins living in more disadvantaged neighborhoods wepe
meHe exposed 1o commumily violence, and those who were mone
exposed showed heightened right smypdals resctivity o threat,
There was no significam direct effect of neighboriond disadvantage
on anmypdals resctivity o threat. [n supplemental analyses, age did
Bt moderite the paths from nelghborhood dissdvantage 10 exposuns
I commumity viekence or amypdils reactivity #o threst or from
expisure W commianity vilenss 1o amygdala reactivity io thireai
(Table 57 m the ondine sapplemenial msterials). Additionally, in
arder b focus more parowly on the adolescent pericd, we exambned
the sarme mediolion model inchading only adolescents (13- w
IT-year-olds: N = 5921, which made up 4 majority of the semple,
The resulis all remaained sigmificant in the resiricied sample of ado-
bescents (Table 58 i the online supplesnental materials),

Neighbarhood Disadvantage Is indirectly Avoeiaed Witk Amygdata Reactivity wia fncreased Expossre fe Community

Vinlence

Expasung i
E Coameunity

e
&

é’ i
@‘P ﬁ-’r

indirgat offect = 0.03

ﬁa

\$>

I

éﬁ'ﬁ.f' 86% CI [.001, 053]
&/
&
MNeighborheod | |
Dézadvaritage Direct effact = 0.04
G5% CI [-.067, .129]

Moge. (T} Puth reseahts, fuor the: medision meodel conenlling for tein demogepibic chascioriatics, mcuding pender (| = g, § m boys), moe)
etmicity (| == White, 0 = Nor-White], smd age. and family SIS (e, fuely bsoome et primany camgiver oducation). (1) Visualizstos of 5
gmificant clusier is SPM controllieg or rwis demographic chamcieristios and scus type (1., multiband va, goind), Exposure o comemnity
vinkenoe s ssocisted with gt amygdala seactivity o the corrast foarful nd angry faces == shapesc (x, ¥, )= (24, 4, — 200, T= 340, k=&
O o= confidence interval; SFS = sociopoonomic sas; SPM = seticsl pamsnetics mapping. Soo the enlise anicle for e ook version of

this flgae.
*p=lf " p< 0.
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Parenial Nuriurance Moderates the Pathways From
Meighborhood Disadvantage to Amygdala Reactivity via
Exposure o Community Vielence

T examine the impact of parenial nururence on Pwin-repodiod
viokence exposurt and amygdaln reactivity, we conductod & moder-
ated mediation asalysis, First, 2 expected, seighborhoed disadvan-
ge wis only associated with gresier exposure o comminity
viclence  lew (1.2 —1 S0 below the mean) and mean levels of
porestal nurumnce (=32, 8= 36, p=00 and P=.18,
H =20, p= 1003, respectively: Figure 3}, Neighborhood dissdvan-
tnge wits ol assocised with exposuse to community viclenee expo-
sune ol bigh levels fi.z., +1 50 sbowe the mesn) of parenial
nariugance (=04, B= 05, p= 521}L Second. remulis nevealed
that exposure 1o community violenee was sssocimed with height-
ened right amypdala seactivity o thieal only af low bevels of parental
pariumnce (f = 21, B =17, p = 002; Figure 3. Exposan w con-
Enumity Vickenos was nod sssociated with amygdals reactivity a high
ard menn levels of parental punumoce {f = =04, F=—03,
pm 68 and i =08, 8= 07, p=.22 nspectively). Imponanily,
when Esiing 8 modemied madiatiosn model, the indirect pathoay
linking meighbortoond dissdvantage (o smygdaln reactivity vii expo-
stz to communily violenes was alse conditional on parental nurtr-
ance as indicated by a significant indirect effect al low, but not kigh
or average, kevels of parenta] nusturence (Table 1and Table 55 in the
oaling supplemental mmerinls),

Senstiivity Analyses

The results reported in the mediation and modernted medistion
revonbels mere pobost bo ultiphe senditivily afalyaes. Firs, car find-
ings remained when controlling for quadric sge and pubertal sa-
pas (Tables $9 and 510 in the online supplemental matenak): In
the medistion model, the same poih resubs and indirect effect
pemsined significant (Table 59 in the online supplemental nasteri-
als}, and within the moderted mediation model, the same inferse-
tions and conditional indirect effect at b, bt not kigh or overnge,
levels of parental nurturance all remained significant when contrd-
limg for quadratic age snd poberial stams (Table 310 in the online
supplemental msterials), Second, our Endings appear umigque 1o
exposure 1o vialence in the neighborhood over and shove threaten-
ing and viclent experiences within the home, as controlling for
haersh parenting and Interparental violence did not change the pat-
tern of resubts (Tables 511 and 512 in the oaline supplemental
maberialzs).

hiscussion

In the current study, we examined sssocistions betaven exposune
ta community violence and amygdals resctivity o threst, whether
exposure to commanity violence serves as 8 mechanism Hnking
meighbortood dissdvaninge to emypdals reactivity 1o threat, snd
wheiker nurturing pareating could modulsse these associations in
a large sample of adolescent twing residing in disadvantaged ecigh-
horhoods. Impontantly, we investigaied these questions dusing lae
chikdhood and adedescence, & key period of youth brain developement
(e et all, 201%: Sonserville et al., 201 0) and incressed Dime spent
in the neighborbood (Smetana et al, 2006). Youth exposed to
greater commmity violence displayved greater right smypdala reac-
Eivity b thesal, Mopsover, grester neighborbood disubvantigs was

nssociabed with amypdala reactivity indirecily via grester exposun:
b community vialence, suggesting that exposure jo commanity Wi
bence may be one route through which living in o disadvanisged
nelghbarhood impacts bein development. Imporiantly, however,
paresial nurturmnce buffered these effects, sach that living in a dis-
advantaged neighborisood was not pssociated with increased expe-
suse B community wiclence for youth with highly puorierng
parents, Moreover, for youth whe wers exposed, high parental nur-
Tumnce decremsed the link betwoen expasure to community viclence
and heightened amygdala reactivity, These strength-based resales
wugges thal parenis can baffer the adverse offects of exposure b
cosmenumity violence on (ki childs bmim,

Exposure to Community Vielence and Amygdala
Reactivity to Threat

Our results provide imponant evidence that exposupe b ooty
wixilence is msociated with prester right amy pdals resctivity (o threat
Ohar explorsiony analysis did nol neveal assocalinns hetwesn expoaire
1o communéty vialence and amypidala reactivity o amhigety, saggest-
ing that eifects may be mor specific b faces sgnatmg dhical and dis-
tress. Dricmestingly, the findings were also specific o the rght
amypdala, The right amygdals sutomatically sctivates in response to
an emotions] stimuli and is thosght to play o role n dynamically
desecting the emotional significance of a stinmles (Glischer &
Adoiphs, 2003; Wright a1 al, 2001}, Morover, dimensional models
wf adversity posil tha the right amvgdala may have a moee impemant
make in defecting smd responding o (hessening of hazandous experi-
ences and situstions, whersas the left amypdaks may he nuore sensitive
to comdlitions af deprivation (&g, shsenes of papport, ouriumsde, of
ecognitivesocial simulaGon) (Teicher & Khan, 2019% Onenall, our
findings @ with a wealih of huerabee densonsonging the negative
bethaviom] effects of exposure 10 community vioknes (Cunrtmes &
Levemthal, 2020, Fowder et al., 2008; Mg & Windle, 2010; Wilsoa
et al., 2009 Pineow e al, 20060, Moreover, cuar resulls alipn wity
dimensgonal avdels of adversity, which posit that (breat-relabed sdver-
sitics (e, pliysical and sexual abuse, wimessing domestic vickmoe)
willl selectively impact nearal regions and systems, such as the amyg-
dads mnd corticofinaic clreniy, which e invobeed in el detocian
and learming, salience processing, amd emotion regulation {Sheridan
& MeLaoghlin, 2014), Exposun: 1o comenunily vioknce rpresepis 8
threat of harm nnd is thenefore expectod w impact amygdals sensitivity
10 trores, Studiess oomsistently sepont heighiened amygdala neacivity b
threat-nelated stirnnli in chikine snd sdobescents who wene exposed 1w
wialence, threal, and hostike conditions (Mclaughbin et al., 2019), and
piar findings curend this work 10 exposun b communiy vickner,

Char fledings further align with peeoe work lnking increased expo-
supe b0 comsmunity violenee w grester amyglala peactivity 10 threat
cues |m children and ndalescents {van Boolj et al,, 2020; White ot al..
2019). Consistent with our pesubis, White ef al, {2009} similarly
found that expesure to commumity violenor was sssociated with
right amygdala reactiviy. However, these siodies found associalions
withs different MR tasks nsing different emotional faces. van Roolj
et al. (20307 found thal greater violence exposure wis associated
with incressed bilaicrsl amypdala activity during an emotional go/
mo-ga tnsk with ahemating nuns of fear as the target foce and eeairal
us the distractor face, and vice versa, wheress While et al. (201%)
used @ maorphed fices task, which measured BOLD ressponse
modulaied by angry face imensity (and did not tess fearful facesh
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Flgure 3
Nurturing Parenting Buffers Youth From Exposure to Communiry Vielence and ite Newrn! Carrelares
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Mo, W wisualizod the iniersctions: from our esdorsicd mediation model in RStudio (Wersion 1213351 Thess figures ane for vismlization parposes oaly
and mary slightly differ from resalts mxing Mplus due oo differesces in e wiy B Sandles missing dats snd the nestiag of childsen within familics. Low paressal
nurturnge wisk defined as — | S0 and high parenta) srsmurance & +1 S0 oo the sacan. The range of ohsereed vahies of paressal nuturance B [1500_ 48 00].
The shaded rectangle fepicscnts te sogion of sisisticad significance for e Esseraction and ihe nig plots Ssplay individesl csses Tor the X and ¥ variahles. (&)
Histogram of pereninl surturasce with the bars color coded for — 1 S5 below the mean, betwees & | 50, s +1 55 abowe the mean. (B) Simple slopes for the
intersction between neighborhood disadvantage o diffesent levels of parental norturance peedicting expensse 1 commenity viokence. The sfope is slgnifican:
wheen B levsl ol pamnial nuriusance §s cutshde of the interval [45.43, 62.52], Forty-scven peroeniage of rains repoeied ihein parcst”s meaunmon was below ihis
intervel and lived in neighbodsoods wher the Arma Deprivation Index wis showe 5112, (C) Simple slopes for the intemaction berseen exposse 1o commuily
visdenoe ot different levels of paresesl nunurnce prodicting right amy pdala ractivity o theese. The slope is significant whes the level of parentsl nurrssance &
vutside of the interval [38.96, TE.T1]. Six percestage of iwins peporied their parent”s nerurnce was belos this interval and reponed a frequency of viokenoe
exposure shove 5.7, B i online article for the color vershan of thiz S,

These differenoss in stody design are imporant because emoltional
faces vary bn terms of type or degree of threat or salience. For exam-
pie, angry faces coupled with direct eye gare indicates a clear and
dimect threat, whercas Fearfial faces with dinct eve gare may indicate

an ambigoias or unclear ihreat in the environment (Adams ef al.,
FLLIERR

Feszarch on the neurnbiological stress responss explasns bow envi-
poEnontal ssessors, sach s exposues o communiy vidence, can lead
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Table |

High Perental NMurturenee Proteers Children From Being Expored o Violence and Buffers te Effects of

Erposiere fo Compumity Violemoe on the Amygdala
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Wore. Resuhis of the melerted medistion analysis, evalusting the modessting effert of parental nurseance on youth

EAPOLRE I CoMmmUnly visknoe and

threar for twin demaog characie nrfics,

I.ndnﬁ:'l;p,mh(]-;lrﬂ 01w o, moofethnicity (1 = White, 0= V- Whive ) and ape, and Tarmily SES, inclhuding

incoma and

carcgiver odwcalion. { =

Hambardidnd climals B = ynsadandised eaima; 1100 =

lirwed

B il 5% confidence imervals ULCT = upper limil of 95% cosfidence inlerval; SES = socioocosonsic sisiis.

tpa (A, **pa (0

e alterations in @i ssnaling hormines (g, comssl), which, i&
turn, can target brin regions with high concentrations al’ sress bhar-
mone pecepbors {e.g2-, the amygdata), posentially shaping functioning
within these regions over Lme (Gusne & Cuevedo, 2006
Toimenham & Sheridan, 3010} A positve comelation berwesn expo-
sume Lo comimmily vidence and amyvpdala resctivily o sl miy
reflect thae youth exposed fo higher kewels of community vielence
exchibil an agproprinte bevel of increased vigikscs anid sfention towand
theaneming stiouli (Hiissel er al., 3018), Thus, incressed amygdala
peactlwity to chiesi in this congent posaibly reflects an adapgive neunhi-
ological response to growing ap in s disudvantsged reighhorbood with
higher levels of viodent crime (Vamum & itz 200T)

I should be noted that we did nod examine direct exposan: [0 cam-
mumily violance in the coment shady, which i nol usconimon among
vouth grwwing up in dadvantaged nelghborhoods, We may hive
obeerved barger effecits smong vouth who experienced direct victimi-
aticn, as the individus! victim is most direcily impacicd by a vialenl
incident, However, socinlogises argue thar the bmpact (5 nist lmised m
the victim (Sharkey, 2018), but also exiends 1o those wiso were present
aed wanched the viokenes unfiold and these who hesrd abouat the event.
Also, Shaskey (200E) discusses tha the impacts may exlend even
fiarther, such that community violence exposes youth 1o dangenes sit-
umtioms and vialent residential envimsaments, swhich can alter am indi-
vichl"s decision making, noutines, funclioning, and bebavior withouw
yourih ever being victimized themselves or dimcily witnessing cago-
ing wiolence. Therefare, futone sudies may consider mering expe-
sane 1o community violenoe al muldple levels, including both direct
and indirect victimization and a brosdo conceplualization of vieknoe
expossg, W asseas how resalts may diiffer,

Exposure to Community Vielence as a Mechanism
Linking Neightorhood Disadvantage o Neural Function

ldemtifving exposane 1o commurity viokenos is @ possible mech-
amigny throwgh which neighborhood disadvanage is Hnked 1w amyg-
dala meactivity to threal ks an imporiast contribution ol the current

audy, Youlh liviag m eetghborhoods with grester dissdvastape
reported  more (requent caposure o comemunity vielence, asid
those repofiing hagher cxposans exhibited greater amygdala resctiv-
iy o theeat. Imponandly, adjusiing for family-bevel SES (family
income and primary caregiver education) and violence within the
boe (harsh paronting snd imlerpariees viclenca), we found that
the indimect effect of exposume 1o commuanity violenoe was signifie
cai, spporiing the potion that dissdvantaged peighborhoods can
confer risk vin increased expoare to s muliitude of stressoms, includ-
ing greater exposure (o violeni cnime. Surprisingly, alihough recent
shlies: have reparted links between neighbochond dissdvantage and
stnxfural and fusctional changes within the amygdals and the
broader corticolimbie cirenit (Bell & al, 20215 Gond, Maxwell,
et al, 2021; Ramphal e al, 2020k Whinle « al, 2017 we did
noit fimd evidence for a strong direct relationship between neighbor-
hood disacheuntage and amy pdals resctivity in this zample. Although
1he effects of neighborhood dissdvamage were i the expectod dine-
tiom, the effects were relatively small and harely significant in zem-
order comelations, In the path models there was po sigmificant direct
effiect of neighborhood dissdvaniage on amyvgdala reactivity. Incon-
trasl exposune 1o commuily violesoe appearsd 10 be a misch @ron-
ger prodictor of amygdala reactivity, posably because it i3 a mon
prosimal and specific experience. Alematively, the peursl effecss
af neighborhood dissdvaninge may be sensitive o developmenial
timing, whereas the effects of violence exposure & Hol
Supporting this notlon, a recent stady utilizing teo diverse samples
of U5, childnen from lowincome families found that neighbochood
disadvantage experienced during childhood was more predictive of
amygdaln reactivity, whenzas neighborhood disadvaniage expen-
enced dusing sdolescence was itone strongly relaed 1o prolioni
cortex activation (Gard, Maxwell, et al.. 2021). In contrast. in our
sample, which mosty covers sdolescence, a weak association
hetween neighborhomd dissdvamtage and amygdala reactivity may
be due to the developmental sage of our panscipants and measued
of neighborhood disndvaninge. In contmsl, exposure o community
vindanoe appears b be a nobust predictor of amypdals resctivity o
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theeat during this age period. Collectively, these resulis highlight
EXpOSUrE W0 commuanity violesos as an important mechanicm
theough which peighborbood dissdvamtage impacts youth besin
development, OF cotrse, exposure &0 community vislence is only
ot oof many potentisl risk facton: that are incressed In disadvantaged
meighhorhoods. More research is needed 1o delineate the many other
potentind mechandsms (g.g., oxicant exposure, school quality differ-
ences) linking neighborheod disadvantage o brain structane and
Function (Hyde o al, 223),

Parenting as a Bulfer

Another magor contribution of this wark is in showing that parent-
ing behavior has a buffering impact on the pathwary linking neigh-
borhood dissdvantage 1o umygdola resctivity, Foe youth who
reporied their pagents (o be highty nariuging (6., warm, supportive,
and communicativel, living in a disadvanaged neighbochood did
mof seem 1o resalt in increased exposune 1o community viedence,
and For these thal were exposed, nururing parenting appesred o
decrease the link between exposure to community vislence and
amygdala reactivity, Presumably, parents helped o gaide children
waiy from neighborhood stressors in the first place and then belped
them cope with exposures in ways that buffered the effect of these
experiences o aniygdsla function. Our resulis align with recent
stsdies highlighting the protective cffects of nurtiricg parepting,
Farst, studies find thar adolescents are more likely o be exposed 1o
commianity vinlence whes they experience bower kvels of positive
parenting, including namimnce, wammth, and suppon, and invalve-
ment aed monitoring (Gorman-Smith et al, 2004; Mutissko ot ol
ZDNE), Second, recent studies demonstrie the regulatory infloence
that casegivers cam have on their child's smygdala fusction. For
cxample, malemal cucs, warmth, smd support stienusied anmygdala
responsis 10 threat-related siimali (0 bealthy children mnd sdokes-
cents (Cree e all, 2004; Bomund ef al, 2016}, Perthermone, grealer
secusity within the paremt—child relationship and gremer social sug-
ot uppeared to baffer the Impact of adversity on amypdals reactiv-
ify in previcusly institutionalized (Callaghan et ol, 2019} and
malireated youth (Wymbs et al., 20000, Alw, matemal warmth pro-
tecied againgt a pattern of amygdols sensiizacdon i children
caposed 1o violence in the bome (Stevens ef al, 2023). Cur resulis
align with these findings yet ane povel in showing that naruring par-
enting can also protect againg the neural effects of adversity experi-
erced owiside of the home, in the seighborhood, They abso align
with recent work showing that positive relasonships in the neighboe-
hood cam buffer the mmpscts of disadvaniage and exposan: o vio-
lence o amypdala resctivity (Oand et ol, 2032 Somez et ol
2022y Taken together, our findngs, alongside exisiing rescarch,
provide a nevromechanistic framework for how casegiving behaviar
may baffer the impacts of sdversity on the brain and increass resil-
ience among youlh.

Limitations

The peesent shady husd several methodilogion] strengibs, incloding
recraitment of a lage population-based sample with a specific sam-
plimg freme that inchuded fumilies from mral, urban, and suburban
comemunitics, with oversampling for families living in impoverished
neighborhoods. Additionally, we examined the pathvway belween
neighbortinod disadvantige and amypdaln reactivity within a sansple

of sdolescents, an impartant sensitive period of brain development
during which youth spesd more fime in their peighborboods. Al
the same time, there are sveral limitniions wonh sating, First, the
rezcarch Bndings are limited hy the aross-sectional design, lmiting
any conelusions about the dirsction of efects or formal “mediatica™
of effects which are ideally tested with multiple ime points, For
example, although we conceptualize that neighborhood dissdvan-
kage predicts increased exposure to commundly violence, the associ-
ation may be neversed, Increased community vindence may lead 1o
the outibow of vital resousces, such as quality education and busi-
nesses, condsquently worsening neighbodsood disadvantage, As
ancther example, rather than exposans 10 commeniy violence lesd-
ing 10 increased amygdals resctivity, & may be that youlh who
exhibit gneater amygdala resctivity ane mone likely 10 be sensation-
seoking and seek out damgerous or fsky situstions in the commaunity.
Second, due to the cross-sectional design, we could not examine
whether the developmental Gming of exposure o commanily vio-
lence is impotant in shaping sourobehmvioml omcomes, a key
rexl sbep i this reseanch, Alihough we tried bo scoouns for importas!
developmental processes in sensitivity analyses, including age,
pubertal msturstion, and nenlinesr slierations in beain Function,
due o the crogs-sectional design and the wide nge range of our sms
ple, we could not completely address thess mportant issues. Fature
research is neaded to examine the developmental unfolding of these
processes and whether there an: sensitive periods lor exposure o
risk, Third, thoakgh the current sampbe is relatively large for o devel-
opmenial reurimaging study, it is anly modesthy powered for mod-
eraled mediniion analyses (Preacher of al, 2007k and links berween
brain and bebavioml phenctypes bave been found o stebilize and
become morn reproducible with samples sizes of ¥ = 2000, Thas,
fisture: replication of these findings is encoursged, particulasly in
even larger samples. Founth, we fooused exclusively on amygdala
reactivily during seckremotional processing. Althoagh we close
this ROI careflally and focused on dala eximeted Gom the main
clfects of task io examine more comples modersed medistion
bypotheses, we did not exaimine effiocts acooss the entine brain, an impor-
Lant mext sep. Lasly, our messare of parental nurturance was oaly From
sidodescert moponts, and we do not know ow idolescrnts” perceptions
miight compase with parenls’ repors of their own behavior or obesrvers”
reports. 561, sudics sappest that the adolescent's poing of view shoukd
take prevedence, as parental knowledge snd pareni-child consmunicn-
tion coenes malnky from child disclosare (Kerr @ al., 2000 Stitn &
Foerr, 2000} Adolescents’ feelings toward the parent-child redatioeship,
e, and warmih, and the absence of ridicule or pundshineot for confid-
mg m them, are Bedy more important for adobsacent calcomses.

Conclusions

The curnent siudy sddresses important risk and peotective factors
comtrihuting to brain fanctivs within a negion insportant for socioe-
modicnal functioning, threst detection and fear leaming, The find-
ings have imporasi implications for prevention snd intervention
efforts that aim wo reduce the adveise consequences of commusity
risk factors and provide instrumental sapport W youth and heir fam-
ilics who ane living in high-risk enoviraments, First, clucidaring
expasure bo community violenes as an active ingredient within dis-
advantaged neighbothoomds, mcluding #s impact on amygdala func-
tiem, can help imform neighbarhood-level inferventions and public



] podsl-Tesin

b desaiimindel |'\|"..'..I||“:.'.

il B

This documemt i coprtighued by the Amerhies Poachological Assisiing 17 e J

This arbichy s mbenial wlly for the perwsnal use of @ individual iber sl b wen

12 SUAREZ, BURT, OARD, KLUMF, AND HYDE

paolicy to siengthen communites and fmprove child culcomes,
Second, demonstrating the protective mole of parents in mitigating
i effect of exposure 1o community violence on amygdala function
muy help explain why, even in the face of adversity. some youth
exhibit resilsence, and also indicoies the power of poshtive social sap-
port and experiences. Utimately, this work highlights the need fos
srvchans] solutions 1o prowect childeen from the negative impact of

re b community viclence, while also highliphting the ways
in which srong, positive pareints are helping to promote nesibenes
smong youth exposed o adversity.

In comclusion, within a relively large. wellmmpled and
enriched cobort of twins, we demodstsaie bow exposune 1o Soi-
nity violence may shape brain fustion and explain the link betwesn
neighhorhood disadvantage and amygdala function, during adoles-
cence, @ period of subsintisl pearl and social change. Parther,
wie highlight bow socis] exposures may serve & both risk (commu-
nlq.lﬁqhnu}mdpmﬁmftmqwﬂwin:pmuﬁg}uﬂdmi-
dle the positive fole parents can play in protecting their childnen
fram the 10xic effects of exposus 1o conceniFated pei ghborbood dis-
wdvarage and commanity violence. These findings can help inform
Future intervention and policy o promole bealiby youth develop-
ment and bighlight the ways in which stnschiral Factors (&2, concen-
traled deighborhond dissdvantage that keads w increased community
violence) usdermine positive development, as well as highlight the
mhﬂMwmmmmmmmmﬁm
these sinsctural risk factors,
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Living in a violent neighborhood affects children’s brain
development

February 22, 2024)ared Wadley

Nurturing parents can buffer against harmful effects, study finds
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Living in neighborhoods with high levels of violence can
affect children's development by changing the way that

a part of the brain detects and responds to potential Study (PDF): Exposure to Community
threats, which could lead to poorer mental health and Violence as a Mechanism Linking
other negative outcomes, Neighborhood Disadvantage to

Amygdala Reactivity and the Protective
But these findings fram a new University of Michigan Role of Parental Murturance

study, published in Developmental Psychology, also
indicate that nurturing parents can help protect kids
against these detrimental effects.

Decades of research have shown that growing up in neighborhoods with concentrated disadvantages
can predict negative academic, behavioral and mental health outcomes in children and teens. Recent
research is beginning to show that one way it does that is by im pacting the developing brain, said
study co-author Luke Hyde, U-M professor of psychology.



"However, less is known about how neighborhood disadvantage ‘gets under the skin’ to impact brain
development,” he said.

Hyde and colleagues hypothesized that one way might be through the amygdala, the hub of the
brain's stress response system that's involved in socioemotional functioning, threat processing and
fear learning.

The amygdala is sensitive to faclal expressions. Previous research has found that children who have
been abused or neglected by family members, for example, show increased reactivity in the amygdala
when looking at faces with negative, fearful or neutral expressions,

To study whether exposure to neighborhood violence might also affect youth's amygdala reactivity,
the researchers analyzed data from 708 children and teens ages 7 to 19, recruited from 354 families
enrolled in the Michigan Twins Meurogenetic Study.

Most were from neighborhoods with above-average levels of poverty and disadvantage, as measured
by the U.5. Census Bureau. Fifty-four percent of the participants were boys, 78.5% were white, 13%
were Black and 8% were other races and ethnicities. The participants lived in 2 mix of rural, suburban
and urban areas in and around Lansing, Michigan.

Participants completed surveys that asked about their exposure to community violence, their
relationship with their parents, and their parents’ parenting style. They also took partin an
experiment in which their brains were scanned by functional MRI while they looked at faces that were
angry, fearful, happy or neutral.

Overall, the researchers found that participants who lived in more disadvantaged neighborhoods
reported more exposure to community violence, And participants who reported more exposure to
community violence showed higher levels of amygdala reactivity to fearful and angry faces. The
results held even when controlling for an individual family's income, parental education and other
socioeconomic factors as well as forms of viclence exposure in the home,

“This makes sense as It's adaptive for adolescents to be more in tune to threats when living in a more
dangerous neighborhood,” Hyde said.

However, the researchers also found that nurturing parents seemed to be able to break the link
between community violence and amygdala reactivity.

“Children with more nurturing and involved parents were not as likely to be exposed to community
violence, and for those who were exposed, having a more nurturing parent diminished the impact of
violence exposure on the brain,” said Gabriela Suarez, a U-M graduate student in developmental
psychology and the study’s lead author.

"These findings highlight how nurturing and involved parents are helping to support their children's
success, even in potentially harsh environments, and offer clues as to why some youth are resilient
even when facing adversity.”



The study highlights the need for structural solutions to protect children from the negative impact of
Sxposure to community violence. It also points to how strong, positive parents can promaote resilience
among children and teens exposed to adversity, the researchers said.

"Parents may be an important buffer against these broader structural inequalities, and thus working
with parents may be one way to help protect children—while we also work on policies to reduce the
concentration of disadvantage in neighborhoods and the risk for exposure to violence in the
community,” said co-author Alex Burt, professor of psychology at Michigan State University.

Other study co-authors are Kelly Klump, MSU professor of psychology, and Arianna Gard, a doctoral
student at the University of Maryland.
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Forcible Felonies

= Robbery

= Deadly Weapon Assaults and Attempted Murder
= Sexual Assaults

= Burglary

= Kidnapping

= Related Inchoate Crimes and Conspiracy

Same as everything else?

= |nvestigation and Client Rapport
= Discovery Motions and Litigation

= Pretrial Motions — Motions in Limine, Suppression,
Notices of Defenses, Experts, etc.




Same as everything else?

= Expert Assistance and Rule 702 Challenges
= Jury Selection Preparation

= \Vitness Preparation

= Trial Prep.

= Sentencing Prep.

Know the Law!
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I'm Well-verifig in bird law.




Our Focus:

= Assault and Robbery Issues

= |nchoate Liability and General Crimes
™ Jury Instructions

= Defenses

= Pleadings*

Common Assault Issues

= Assault indictments must name a victim; error to allow amendment
to change the name; fatal variance where proof doesn’t match victim
named in indictment

® Assault indictments often accompany attempted murder. Why?

= AWDWISI; AWDWIKISI not lesser-included, and a D. may be convicted of both one
of these and attempted murder for the same act. State v. Rogers, 219 N.C. App. 296
(2012)

= Not so for multiple different assaults— “unless greater punishment
provided...”

Common Robbery Issues

® Often charged with assault, and D. may be convicted of both for same conduct

® | esser offense included: Common law robbery, AWDW, larceny. Note attempted
CLrobbery is a lesser of attempted armed robbery, but not for armed robbery.

=™ State v. White, 322 N.C. 506 (1988)

= Rob one store with multiple people? One robbery. St. v. Ballard, 280 N.C. 479
(1972)

= Rob multiple people in one store? Multiple robberies. St. v. Beaty, 306 N.C. 491
(1982)




Common Robbery Issues

= Beware the Dangerous Weapon Presumption:

= Mandatory presumption that weapon was dangerous where victim
testifies that they thought D. had a dangerous weapon. Where it applies,
no common law instruction

/

= Becomes a permissive presumption if there is evidence that the weapon
was not, in fact, dangerous (i.e., BB gun, inoperable weapon, etc.).
Becomes a question for the jury

= No evidence of dangerousness, or all evidence shows not dangerous? Only
common law robbery goes to the jury

= State v. Allen, 317 N.C. 119 (1986)

10

Conspiracy Liability

= Complete with agreement between two or more people
with intent to carry out; no overt act requirement in NC

= No firm test for whether single or multiple conspiracy:

= | ook at agreement and analyze with time intervals,
participants, objectives, and number of meetings

= See State v. Stimpson,256 N.C. App. 364 (2017) for a
terrible case on this

Conspiracy Liability

™ Organized Plan? More likely one conspiracy, regardless of number of
crimes

® Ad hoc crimes? More likely to support multiple conspiracies.
/

= “Unless otherwise provided by law”, one class lower than substantive
offense

= Conspiracy to Traffic Drugs, Exploit Elder Adults, Commit Residential
Mortgage Fraud or Forgery, and B/E of jail to injure prisoner all examples
of where conspiracy is punished at same level as underlying

12



Pleading and Proving Conspiracy

= Must allege agreement to do unlawful act
- Need not name co-conspirators. St. v. Gallimore, 272 N.C. 628 (1968)

= |f named, State is generally stuck with proving agreement with those
named people (and not other unnamed people) at trial. St. v. Pringle,
204 N.C. App. 562 (2010)

= May cover a lesser-included offense (e.g., a conspiracy to commit
RWDW charge allows conviction on conspiracy to commit CL Robbery)

Attempt Liability

® Specific intent to commit crime, overt act in furtherance of the
crime (beyond mere preparation), that falls short

= “Unless otherwise provided” — usually one level lower than
substantive crime

= Not so for Armed Robbery, Indecent Liberties, Obtaining
Property by False Pretenses, Safecracking, Discharging
Weapon into Occupied Property (all the same level as
substantive offense)

Attempt Liability

= |ndictment for substantive offense includes attempt as lesser
included

/

No such thing as attempted second-degree murder, and no such
thing as attempted felony murder

= Probably not any such thing as attempted assault—but there is
attempted AWDWISI, apparently (St. v. Floyd, 369 N.C. 329 (2016))

15



Accessory Liability

= Before the Fact? Treated as a principal

™ Think, aiding and abetting, but not present at time of crime

/™ Solicitation is a lesser included to accessory before the fact. Unless D. charged
with accessory after the fact, solicitation must be specifically pled

™ Can be convicted of conspiracy and accessory before the fact

= Cannot convict if all principals are acquitted. Where principals only convicted of
lesser, A can’t be convicted of more than accessory before the fact of that
lesser offense. St. v. Wilson, 338 N.C. 244 (1994) (only for verdicts, not pleas)

16

Accessory Liability

= After the Fact? Two levels lower (usually)
= Not a lesser-included offense of the substantive crime

= May be tried for crime and accessory after the fact but can’t be convicted for
both
7

= Acquittal of named principal bars conviction for accessory after the fact St. v.
Robey, 91 N.C. App. 198 (1988)

™ Failure to report or cooperate is generally not accessory after. St. v. Potter, 221
N.C. 153 (1953) (but see St. v. Ditenhafer, 373 N.C. 116 (2019))

17

Acting in Concert

= D. is actually or constructively present, acts together to commit crime,
pursuant to common plan. Punished as a principal

= Need not be separately pled but must be evidence to support theory
/

= Mere Presence Defense:

= “Mere presence at the scene of the crime is not itself a crime,
absent at least some sharing of criminal intent.” State v. Williams,
299 N.C. 652 (1980)

= See NCPJI 202.10 (Acting in Concert), footnote 6

18
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Jury Instructions

“If a request is made for a jury instruction which is correct in itself and
supported by the evidence, the frial court must give the instruction at
least in substance.” State v. Harvell, 334 N.C. 356 (1993)

Standard: Evidence viewed in the light most favorable to the
defendant; substantial, relevant evidence that a reasonable mind
could accept as supporting the claim

A gets all factual inferences in his or her favor

Special instruction requests must be in writing, and you must object if
the court refuses your requested instruction
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Where the trial court fails to instruct the jury
on a charged offense at all, that charge (and
any lesser included offenses) are dismissed
State v. Williams, 318 N.C. 624 (1986)

You must be prepared to argue for your
instructions, object when the court refuses to

Jury

Instructions give them, and listen to the instructions when

given to the jury—the judge doesn’t always
give the instructions they plan to

't be afraid to alert the judge if he or she
misses something

Ideas for Special Instructions

= Definition of “knowingly” or “willfully”

= |mmune, interested, or informant witnesses

= Defenses!

idence issues — lost or destroyed evidence, failure of agency or analyst to

secure accreditation, opinion versus expert testimony, limited purpose of
evidence, etc.

= | ook to other states and the federal system for samples and ideas
5th, 7th, and 11t Circuits (at least) all have their pattern instructions online,
for free

23

Self-Defense, defense of others — NCPJI
308.10 through 308.80

Unconsciousness/Automatism — where the
D. did not act under own volition

NCPJI 302.10
Defenses

Refresher Insanity — defect of reason caused by
mental disease that person cannot know
the nature and quality of act; or if they
did, could not distinguish right and wrong
in relation to the act. NCPJI 304.10




Defenses Refresher

» “Negating” Defenses

= Accident — lawful conduct not involving culpable negligence. Not a
defense to felony murder. NCPJI 307.10-.11

= Justification — defense to Firearm by Felon, narrow.
NCPJI 254A.11, n. 7 (Firearm by Felon instruction)

= \istake of Fact — where mistake of fact negates required mental
state of the crime. No NCPJI; State v. Breathette, 202 N.C. App. 697
(2010)

Defenses Refresher

= Coercion/Duress — act caused by reasonable fear of immediate death
or bodily harm. Not available for murder. NCPJI 310.10

= Necessity — act to protect life, limb, or health done in reasonable
manner with no legal alternatives. Probably also not a defense to
murder. NCPJI 310.12

= Entrapment — D. induced by law enforcement with trickery, fraud, or
persuasion, where D. not predisposed to commit crime. NCPJI 309.10

Defenses Refresher

» “Negating” Defenses

= Voluntary Intoxication — D. so intoxicated from drugs or alcohol that he
could not form specific intent to commit crime. Only for specific intent
crimes; negates specific intent. NCPJI 305.10-.11

= Diminished Capacity — D., while not insane, suffers from mental or
physical conditions that prevent the defendant from forming specific
intent to commit crime. Only for specific intent crimes; negates specific
intent. NCPJI 305.10 and 305.11 (but needs adjustment for other than
murder cases)

27
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Do Pleadings matter?

= Formerly, a fatal flaw would fail to confer jurisdiction
™ F.G.— fails to state an element, fails to name an assault victim, fails to
name the defendant
/

/
State v. Singleton, No. 318PA22, _ N.C. ___ (2024) did away with the old
rule

= Defects only matter now to the extent the indictment wholly fails to charge
a crime, or where it fails to provide sufficient notice and protection against
double jeopardy

29

Consider Bills of Particular
and Discovery litigation to
fills the gaps

Constitutionalize argument Did State v' Singleton Bl'in]
in terms of due process Sea Change in the mw of

notice and protection from

double jeopardy Indictments?
Articulate prejudice to
defense m

30
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May Still Have an Argument for Lessers

= State v. Murrell, 370 N.C. 187 (2017) — Indictment for armed robbery that failed to allege
any dangerous weapon; properly charged common law robbery (must name weapon, or
state the weapon is a deadly one, or allege such facts as would necessarily demonstrate
deadly nature of weapon) (same rule for assault cases)

State v. Hill, 262 N.C. App. 113 (2018) — Indictment for kidnapping alleged restraint for
purpose of committing misdemeanor assault; failed to allege felony; properly charged
misdemeanor false imprisonment

State v. Schalow, 251 N.C. App. 334 (2016); disc. review improvidently granted, 370 N.C.
525 (2018) — Indictment for first-degree attempted murder that failed to allege malice
properly charged attempted manslaughter. But .. .

31

32

Variance Issues

= Valid indictment may still be challenged where evidence does not conform
to allegation in charging document

/' . . . .
Inessential or unnecessary language in a charging document is surplusage
and will not support a variance

= | anguage of charging document speaking to essential elements of the
crime supports a fatal variance

= \Waived if not raised at trial. May require a separate motion?

33
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Variance Issues

= State v. McRae, 231 N.C. App. 602 (2014) — State need not allege specific felony for 1st degree
kidnapping, but when it does, it’s bound by it and cannot amend.
= Same rule for burglary, breaking or entering

/

tate v. Faircloth, 297 N.C. 100 (1979) —State bound by allegation of purpose of kidnapping in
indictment; variance where allegation was for purposes of facilitating flight from felony and
proof showed purpose of facilitating rape

= State v. Skinner, 162 N.C. App. 434 (2004) — Where D. charged with assault with his hands as a
deadly weapon, fatal variance where proof showed blunt object used

34
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G.S.14-51.2
Defense of home, workplace, and motor vehicle

The Statutes 6514513

Defense of person (self and others)

G.S.14-51.4
Disqualifications

General Rules of
Interpretation

Start with the statutes
They are the primary source of the right to use defensive force

Know the common law
It aids in interpreting the statutes
It supplies complementary principles
It provides an additional source of rights

Make sure the court understands the basis of your claim




G.S.14-51.3

A person

is justified in using deadly force
when they reasonably believe that such force is necessary
1 to prevent imminent death or great bodily injury

without retreating if in a place they have the lawful right to be

if not disqualified under G.S. 14-51.4

Lawful Place

Common area of apartment complex
State v. Bass, 371 N.C. 456 (2018)

Sidewalk

State v. Lee, 370 N.C. 671 (2018)

State v. Irabor, 262 N.C. App. 490 (2018)
While driving on a public road

State v. Ayers, 261 N.C. App. 220 (2018)

Pattern instructions

206.10 (homicide), 308.45 (deadly assault), 308.10 (no duty to
retreat)

The defendant has a horse rescue farm. The defendant walks onto his
neighbor’s property, where the victim had the neighbor’s permission to
hunt there. The defendant asks the victim not to shoot near the
defendant’s property so as not to scare his horses. A conflict ensues, and
the defendant shoots the victim. There was no evidence whether the
defendant could go on the neighbor’s property.

° Was the defendant entitled to a stand-your-ground instruction as part of the
self-defense instruction to the jury?

© State v. Hague, ___ N.C. App. ___ (Aug. 20, 2024)

Example # 1




State v. Walker, 286 N.C. App. 438 (2022)

Proportionality “[Tlhe ‘stand your ground’ statute on which Defendant relies
. ) imposes the same requirement that any use of deadly force be
Limit proportional to that threatened against Defendant.”

If Not Disqualified Under G.S. 14-51.4

“The justification described in G.S. 14-51.2 and G.S. 14-51.3 is
not available to a person who used defensive force and who:

1. Was attempting to commit, committing, or escaping after the
commission of a felony.
2. Initially provokes the use of force against himself or herself

[except as provided in the remainder of this subsection]”

State v. McLymore,
380 N.C. 185 (2022)

Defendant argued that the felony disqualification applies to
statutory self-defense only, not common law self-defense.
HOWEVER,
“[Tlhe General Assembly meant to replace the existing common
- law right to perfect self-defense with a new statutory right.”

—_ Perfect self-defense is not available to a defendant in violation
of the felony disqualification.




v Y-

— MclLymore

The State argued that the statutory felony disqualification

language should be construed literally. HOWEVER,
“[S]tatutes which alter common law rules should be interpreted
against the backdrop of the common law principles being
displaced.”

The felony disqualification requires a causal nexus between the
felony and the confrontation during which the defendant used
force

Repercussions for Instructions

Pattern Jury Committee has adopted causal connection wording
PJI 308.90

Judge may be able to give peremptory instruction when evidence establishes causal
connection

McLymore
Judge may need to omit felony disqualification language when evidence does not

show causal nexus
See generally State v. Corbett & Martens, 269 N.C. App. 509 (2020) (exclusion of aggressor language)

Other Repercussions

Causal connection applies to other contexts
State v. Williams, 283 N.C. App 538 (2022) (defense of others)

Defendant may be convicted of felony regardless of causal nexus
State v. Swindell, 382 N.C. 602 (2022) (possession of a firearm after having been previously convicted
of a felony)

Imperfect self-defense may remain available to reduce murder to manslaughter
“[T]o the extent the relevant statutory provisions do not address an aspect of the common law of self-
defense, the common law remains intact.” McLymore note 2.

T
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A lawful occupant

of a home, workplace, or motor vehicle

including the curtilage of a building
is presumed to have held a reasonable fear of imminent death
or serious bodily injury

when using deadly force during or after an actual unlawful,
forcible entry

subject to
Rebuttal via circumstances in G.S. 14-51.2(c), and
disqualifications under G.S. 14-51.4

. G.S.14-51.2

13

The victim drove onto the defendant’s driveway despite being told
to stay off the defendant’s property. The victim pushed the
defendant. The defendant got her gun. The State’s evidence showed
that a bystander saw the defendant in her driveway with a gun
standing over the unarmed victim as he pleaded “Please, please, just
let me go. Let me go.” The bystander saw the defendant take several
steps back and shoot the victim in the head from 3 to 6 feet away.

Example # 2

[ssues

1. Did the victim forcibly and unlawfully enter the defendant’s home?

2. If so, could the defendant use deadly force after the victim pleaded
for his life?

15




Curtilage

State v. Kuhns, 260 N.C. App. 281 (2018)
Curtilage includes area around home
Curtilage need not be enclosed
Threat of violence may constitute forcible entry
PJI 308.80
Notes 1 and 2 refer to curtilage
But Court of Appeals questions instruction for not defining

curtilage for jury. See State v. Copley, 265 N.C. App. 254 (2019),
rev'd on other grounds, 374 N.C. 224 (2020)

17

Forcible and Unlawful Entry

State v. Dilworth, 274 N.C. App. 57 (2020)
For statutory right to apply, unlawful and forcible entry must
actually occur (citing 14-51.2(b)(1))

State v. Benner, 380 N.C. 621 (2022)

Deadly force is pot permissible under common law against a
nondeadly assault by a guest

18

Rebuttal of Statutory Presumption

State v. Austin, 279 N.C. App. 377 (2021)

Presumption can be rebutted other than by one of the five statutory exceptions in G.S. 14-51.2(c)
NCPJI 308.80 on defense of habitation refers to both the statutory exceptions and potentially “evidence to

the contrary”

Overruled sub silentio by State v. Phillips, ___ N.C. ___ (Aug. 23, 2024)?

Excessive force is not an issue in a case under 14-51.2 and does not rebut the presumption

Only the statutorily-listed circumstances can rebut the presumption




More about Statutory Presumption

State v. Hicks, 382 N.C. 52 (2023)
Three justices: jury could find that homeowner was aggressor after unlawful and forcible entry into her
home
Two concurring justices: decision leaves open meaning of aggressor under G.S. 14-51.2 and G.S. 14-51.4
Two separately dissenting justices: evidence did not show that homeowner was aggressor

6.5.14-51.2(g)
Statute does not repeal common law defenses, including potentially common law defense of habitation
PJ1308.80 appears to combine defense of habitation under G.S. 14-51.2, repealed G.S. 14-51.1, and
common law

19

: Constitutional Grounds

- Right to bear arms
Second Amendment of US Constitution
Section 30 of NC Constitution

Right not to be deprived of life or liberty without due process
Due Process Clause of Fourteenth Amendment of US Constitution
Law of Land clause of Section 19 of NC Constitution

Right to life itself
Declaration of Independence

Section 1 of NC Constitution

20
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Our appellate courts are beginning to issue decisions concerning the impact of the General Assembly’s 2011 changes
to North Carolina law on self-defense. A case earlier this summer addressed whether a defendant has a duty to retreat
before using deadly force in self-defense in a place where he or she has a “lawful right to be.” See State v. Bass,
N.C. App. __, 802 S.E.2d 477, temp. stay and rev. granted, ___ N.C. ___, 800 S.E.2d 421 (2017). In Bass, the Court
of Appeals held that the defendant did not have a duty to retreat and further had the right to have the jury instructed
that he did not have a duty to retreat.

Defendant’s evidence. The case concerned an ongoing conflict between the defendant, Bass, and the alleged victim,
Fogg, which resulted in Bass shooting Fogg. Bass was charged with attempted murder and assault with a deadly
weapon with intent to kill inflicting serious injury. The jury convicted him of assault with a deadly weapon inflicting
serious injury.

In determining whether a defendant is entitled to instructions on self-defense and other defenses, the court must
consider the evidence in the light most favorable to the defendant. In this case, Bass’s evidence showed that ten days
before the shooting, Fogg assaulted him and broke his jaw in three places, requiring surgery, placement of screws in
his jaw, and wiring of his jaw shut. Fogg was 240 pounds, Bass was 165 pounds. This incident was captured on video
on Fogg’s cellphone. Bass, slip op. at 2-3.

Bass’s evidence showed that on the day of the shooting, July 3, he was watching fireworks with friends at the
apartment complex where he lived. He was standing on the sidewalk at the complex when he saw a car pull into the
parking lot, with Fogg in the passenger seat. In an effort to avoid Fogg, Bass walked to the breezeway of another
building in the apartment complex, “praying and hoping” that Fogg would not approach him, but Fogg did. Fogg began
speaking aggressively to Bass, who observed that Fogg was carrying a large knife in a sheath attached to his belt. The
knife, which was in the record on appeal, resembled a short machete with a wide, curved blade approximately ten
inches long. Fearing that Fogg was going to beat him up or cut him and not wanting to be trapped in the breezeway,
Bass moved to a grassy area outside the breezeway. After Fogg demanded that Bass get “on the concrete,” Bass
pulled out a gun and pointed it at Fogg, hoping to scare him into leaving. Fogg said “oh . . . you wanna shoot me?”
and approached Bass while reaching for his knife. Bass testified that he then shot Fogg because he was “scared for
[his] life.” Slip op. at 3-5.

Jury instructions and deliberations. The trial judge instructed the jury on the defendant’s right to use deadly force in
self-defense when the defendant reasonably believes that the force is necessary to protect the defendant from
imminent death or great bodily harm. The trial judge used North Carolina Pattern Jury Instruction (“N.C.P.1.") 308.45 to
convey these principles.

The defendant further requested that the trial judge instruct the jury that he did not have a duty to retreat because he
was in a place where he had a “lawful right to be.” The pattern jury instruction includes such a statement, providing
that “the defendant has no duty to retreat in a place where the defendant has a lawful right to be.” N.C.P.l. 308.45.
The trial judge declined to include this part of the instruction because the defendant was not within the curtilage of his
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home when he shot Fogg. Slip op. at 9—11.

During deliberations, the jury sent a note to the judge asking for “further explanation on NC law with regard to ‘duty to
retreat.” The judge instructed the jury that “by North Carolina statute, a person has no duty to retreat in one's home,
one’s own premises, one’s place of residence, one’s workplace, or one’s motor vehicle. This law does not apply in
this case.” Slip op. at 12.

Majority applies statutory language. A majority of the Court of Appeals found that the trial judge erred in his initial
instruction by omitting the statement that the defendant did not have a duty to retreat and erred in his supplemental
instruction by advising the jury that the principle did not apply in this case. The Court of Appeals recognized that North
Carolina’s self-defense statutes address two different situations: defensive force in a person’s home, workplace, or
vehicle under G.S. 14-51.2; and defense of oneself and others under G.S. 14-51.3.

The first statute, sometimes referred to as the castle doctrine, creates a rebuttable presumption that the defendant has
a reasonable fear of death or great bodily injury when an intruder forcibly and unlawfully enters the premises, and it
provides that the defendant does not have a duty to retreat. Under the second statute, the presumption does not apply;
a defendant who uses deadly force must produce evidence that he or she had a reasonable fear of death or great
bodily injury. The second statute still provides, however, that a person does not have a duty to retreat in a place where
he or she has a “lawful right to be.”

Because both statutes recognize that a defendant does not have a duty to retreat, the majority found it unnecessary to
determine whether the defendant was in the curtilage of his home. The majority observed that a defendant has a lawful
right to be in a public place, including the common area of the apartment complex where Fogg approached Bass.
Therefore, Bass did not have a duty to retreat before acting in self-defense and the jury should have been so
instructed. Sl. op. at 14-15, 23.

Dissent finds earlier decision controlling but agrees with majority’s no duty to retreat analysis. The dissent
believed that the court was bound by its earlier decision in State v. Lee, N.C. App. , 789 S.E.2d 679 (2016),
rev. granted, __ N.C.___, 796 S.E.2d 790 (2017). There, the trial judge failed to instruct the jury that the defendant
did not have a duty to retreat in a place he had a lawful right to be—in that case, a public street near his home. The
court in Lee acknowledged that the defendant may not have had a duty to retreat before acting in self-defense,
recognizing that G.S. 14-51.3 provides that “a person is justified in the use of deadly force and does not have a duty
to retreat in any place he or she has the lawful right to be . .. .”” 789 S.E.2d at 686 (quoting G.S. 14-51.3). But, the
court found that to the extent the statute applies to any public place, the trial judge’s failure to instruct on the principle
did not warrant a new trial. /d. at 686—87.

The majority in Bass found that the circumstances in Lee were distinguishable and did not control the outcome in Bass.
The dissent in Bass believed that Lee was not distinguishable, but her opinion indicates that she agreed with the
majority's analysis of the law on retreat in North Carolina. The dissent recognized that a defendant does not have a
duty to retreat in a place where he or she has a lawful right to be. The dissent based this conclusion on both the
statutory provisions and common law. Slip. Op. at 4 (Bryant, J., dissenting). The dissent also found that the trial judge
in Bass should have instructed the jury that the defendant did not have a duty to retreat, stating “candidly, | tend to
agree with the majority’s opinion that a new trial is necessary . . ..” Id. at 1. Likewise, the dissent found that the trial
judge in Lee should have instructed the jury on this principle, stating that “it would seem that basic rules of statutory
construction indicate that a no duty to retreat instruction should have been given.” Id. at 6. The dissenting judge ended
by expressing her “reluctant[] dissent” from the majority’s decision that the trial judge's instructions to the jury
warranted a new trial. /d. at 13. She noted that should the North Carolina Supreme Court reverse Lee—review is
pending in both Lee and Bass—her dissent on that portion of the majority’s opinion in Bass would be moot. /d. at 13
n.6.
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genegant/>

In State v. McLymore, 380 N.C. 185, 868 S.E.2d 67 (2022), our Supreme Court
held that Section 14-51.3 “supplants the common law on all aspects of the law
of self-defense addressed by its provisions,” and “the only right to perfect self-
defense available in North Carolina [is] the right provided by statute.” Id. at
191, 868 S.E.2d at 72-73. At the same time, it interpreted the felony
disqualifier provision of Section 14-51.4 — consistently with “common law
principles” — to require a causal nexus between the felony and the use of force.
Id. at 197, 868 S.E.2d at 77. The common law is apparently not so easily
dispensed with. This post — my first contribution to this forum — addresses the
persistence of the common law in the area of self-defense. My colleague Phil
Dixon provided color commentary on McLymore here <https://www.sog.unc.edu/
blogs/nc-criminal-law/color-commentary-recent-cases> . My colleague John Rubin
discussed the felony disqualifier provision (and anticipated the holding in
McLymore) here <https://nccriminallaw.sog.unc.edu/statutory-felony-disqualification-
self-defense/> .

Our Reception Statute: G.S. Section 4-1.
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The American Revolution was not a rejection of English law. The law familiar
to the colonists, and which they largely retained, was the English common law.
This body of law found its most accessible form in Blackstone’s Commentaries,
published between 1765 and 1770. Until the 1930s, Blackstone was required
reading for admission to the North Carolina bar. See John V. Orth,
Blackstone’s Ghost: Legal Education in North Carolina, chapter in Re-
Interpreting Blackstone’s Commentaries: A Seminal Text in National and
International Context (Wilfred Prest ed.) (Hart Publishing Ltd. 2014).

By statute, the common law is declared to be in force within this State except
where it has been abrogated, been repealed, or become obsolete. N.C.G.S. §
4-1. Our Supreme Court has said the common law referred to in Section 4-1 is
the common law of England as it existed at the time of the signing of the
Declaration of Independence. See e.g., State v. Buckom, 328 N.C. 313, 316, 401
S.E.2d 362, 364 (1991). Hence, absent a contrary decision by the General
Assembly, the common law remains in effect in North Carolina. E.g., State v.
Rankin, 371 N.C. 885, 896, 821 S.E.2d 787, 796 (2018); cf. Virmani v.
Presbyterian Health Servs. Corp., 350 N.C. 449, 472, 515 S.E.2d 675, 691
(1999) (North Carolina Supreme Court may modify the common law where
obsolete), cert. denied, 529 U.S. 1033, 146 L. Ed. 2d. 337 (2000).

The Common Law: Crimes and Defenses.

Unlike the federal government and some states, North Carolina recognizes a
number of common law crimes, that is, offenses not defined by statute. See
Carissa Byrne Hessick, The Myth of Common Law Crimes, 105 Va. L. Rev. 965,
980-81 (2019). Common law robbery, as its name implies, obviously depends
on elements specified by caselaw. See State v. Bond, 345 N.C. 1, 22, 478 S.E.2d
163, 174 (1996), cert. denied, 521 U.S. 1124, 138 L. Ed. 2d. 1002 (1997).
Statutes enumerating the degrees of burglary and arson explicitly incorporate
the common law. See N.C.G.S. §§ 14-51 (“burglary as defined at the common
law”), 14-58 (“arson as defined at the common law”). And offenses like murder
and assault, though the subject of criminal statutes, are still defined by the
common law. See State v. Vance, 328 N.C. 613, 622, 403 S.E.2d 495, 501
(1991) (murder); State v. Floyd, 369 N.C. 329, 335, 794 S.E.2d 460, 464 (2016)
(assault).
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Just as there are common law crimes, so too there are common law defenses.
Necessity may constitute a defense to driving while impaired. See State v.
Miller, 258 N.C. App. 325, 327, 812 S.E.2d 692, 694 (2018); State v. Hudgins,
167 N.C. App. 705, 710, 606 S.E.2d 443, 447 (2005). Similarly, our Supreme
Court recently recognized duress (somewhat anomalously titled “justification™)
as a defense to possession of a firearm by a felon. See State v. Mercer, 373 N.C.
459, 462, 838 S.E.2d 359, 362 (2020).

Until 1993, self-defense was governed largely by the common law. As John
Rubin noted <https://nccriminallaw.sog.unc.edu/the-statutory-law-of-self-defense-in-
north-carolina/> , “North Carolina was a common law state when it came to self-
defense.” At common law, an innocent person was privileged to use deadly
force to prevent a forcible felony. See State v. Hornbuckle, 265 N.C. 312, 315,
14 S.E.2d 12, 14 (1965). Developed as an imperfect privilege available to those
whose fault in the affray precluded the justification of crime prevention, self-
defense excused a killing if it was shown to be necessary to preserve life and
limb. See Rollin Perkins & Ronald N. Boyce, Criminal Law, 1126 (3rd ed.
1982). This historical distinction between a justifiable homicide and an
excusable homicide finds some parallel in the present difference between
perfect and imperfect self-defense. The concept of fault was retained in the
modern rule that one may not claim self-defense who brought upon himself
the need to use force. See State v. McCray, 312 N.C. 519, 530, 324 S.E.2d 606,
614 (1985). A person committing robbery, for example, cannot claim self-
defense. See State v. Jacobs, 363 N.C. 815, 822, 689 S.E.2d 859, 864 (2010).

Self-defense: Statutes and Precedents.

Our legislature apparently made its first foray into the lawful use of defensive
force with Section 14-51.1 (enacted 1993, repealed 2011). That statute provided
that the lawful occupant of a home was justified in using deadly force to
prevent or to terminate a forcible entry into the home. This section, it said, is
not intended to repeal, expand, or limit any other defense that may exist under
the common law. N.C.G.S. § 14-51.1. Insofar as Section 14-51.1 codified a
defense against burglary, it was placed reasonably enough in Chapter 14,
Article 14 (re burglary). As recognized in State v. Blue, 356 N.C. 79, 565 S.E.2d
133 (2002), this statute broadened the defense of habitation to justify the use
of force not only to prevent an unlawful entry (as the common law had done)
but also to terminate an unlawful entry. Id. at 89, 565 S.E.2d at 139.
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In 2011, our legislature repealed Section 14-51.1 and enacted Sections 14-51.2,
-51.3, and -51.4. Defense of habitation, such as was implicated by the prior
14-51.1, is now addressed by Section 14-51.2. The remaining additions —
Sections 14-51.3 and 14-51.4 — deal with defense of person: self-defense and
defense of others. Accordingly, a person is “justified” in using deadly force
when he or she reasonably believes such force is necessary to prevent
imminent death or great bodily harm. N.C.G.S. § 14-51.3(a)(1). Under Section
14-51.4, however, this justification is not available to one who: (1) was
committing a felony, or (2) initially provoked the use of force against himself
(except as provided). N.C.G.S. § 14-51.4.

Our Court of Appeals interpreted the felony disqualifier provision of Section
14-51.4 literally, according to the plain language of the statute, to preclude a
defendant who was committing any felony — in that case, possession of a
firearm by a felon — from asserting a statutory right to self-defense. See State
v. Crump, 259 N.C. App. 144, 151, 815 S.E.2d 415, 420 (2018) (finding no
“causal nexus requirement”). The Court of Appeals thus declined to read the
felony disqualifier as codifying the common law concept of “fault,” which
would deny self-defense to one committing a felony only if it precipitated the
use of force. There is some support for this conclusion in the structure of
Section 14-51.4, which lists as discrete bases for ineligibility commission of a
felony and provocation for the use of force. The provocation prong reflects the
common law idea of fault; the felony disqualifier arguably does something
more. The Court of Appeals evidently did not consider a hybrid category, an
intermediate position soon taken up by our Supreme Court.

State v. McLymore: Out with the Old, In with the Old.

https://nccriminallaw.sog.unc.edu/the-common-law-is-dead-long-live-th...

8/23/2024, 5:58 PM



The Common Law is Dead; Long Live the Common Law! — North Caro... https://nccriminallaw.sog.unc.edu/the-common-law-is-dead-long-live-th...

50f8

The defendant in McLymore, who previously had been convicted of multiple
felonies, was working as a door-to-door salesman in April 2014. While riding
in a car with his supervisor, the defendant shot and killed his supervisor,
dumped the body, and fled in his supervisor’s car. Claiming that his supervisor
had attacked him while the vehicle was stopped at a traffic light, the defendant
alleged self-defense. At trial, the trial court instructed the jury that the
defendant was not entitled to the benefit of self-defense if he was committing
possession of a firearm by a felon. The defendant was convicted of first-degree
murder, armed robbery, and speeding to elude arrest and appealed, arguing
error in the jury instructions. McLymore, 380 N.C. at 187-89, 868 S.E.2d at
70-71. Relying on Crump, the Court of Appeals found no error. Our Supreme
Court allowed discretionary review and ultimately overruled Crump. Id. at
189, 868 S.E.2d at 71-72.

Our Supreme Court first considered whether the common law defense survived
the 2011 statutes. Reciting its own four-elements test for self-defense
(including the concept of fault), it observed that Section 14-51.3 “closely tracks
this earlier common law definition of the right to self-defense.” Id. at 191, 868
S.E.2d at 72. It concluded “the General Assembly meant to replace the existing
common law right to perfect self-defense with a new statutory right” and that,
after the enactment of Section 14-51.3, “there is only one way a criminal
defendant can claim perfect self-defense: by invoking the statutory right to
perfect self-defense.” Id. Hence, “Section 14-51.3 supplants the common law
on all aspects of the law of self-defense addressed by its provisions.” Id. “[T]o
the extent the relevant statutory provisions do not address an aspect of the
common law of self-defense, the common law remains intact.” Id. at 191 n.2,
868 S.E.2d at 72 n.2.
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Our Supreme Court next addressed the scope of the felony disqualifier created
by Section 14-51.4. It posited that “statutes which alter common law rules
should be interpreted against the backdrop of the common law principles
being displaced.” Id. at 196, 868 S.E.2d at 76. Our Supreme Court
acknowledged that the plain language of Section 14-51.4 does not support a
causal nexus requirement. Id. at 194, 868 S.E.2d at 75. It declared, however,
that “a literal interpretation of the felony disqualifier is fundamentally
inconsistent with common law principles,” raises constitutional issues, and
would produce absurd results. Id. at 197, 868 S.E.2d at 77. Reviewing the
common law concept of “fault,” our Supreme Court decided that the
imposition of a causal nexus requirement better reflected “a sensible
broadening of the common-law” concept. Id. at 196, 868 S.E.2d at 76. “Itis
doubtful,” it said, “that the General Assembly intended to completely disavow a
fundamental common law principle in a statute which otherwise closely hews
to the common law.” Id. at 197, 868 S.E.2d at 76. Accordingly, in order to
disqualify a defendant from asserting self-defense under Section 14-51.4, “the
State must prove the existence of an immediate causal nexus between the
defendant’s disqualifying conduct and the confrontation during which the
defendant used force.” 1d. at 197, 868 S.E.2d at 77. Because the trial court
failed to instruct the jury on this causal nexus requirement, the jury
instructions were erroneous. Id. at 198, 868 S.E.2d at 77.

The Law after McLymore.

1. Statutory Construction. Despite McLymore’s insistence that our defensive
force statutes track the common law, it is beyond dispute that the terminology
used is not the same. That leaves the duty of reconciliation to the courts. Itis
of course not unusual for our Supreme Court to acknowledge preexisting law
when construing a new statute. See Blue, 356 N.C. at 88-89, 565 S.E.2d at
139. What is surprising about McLymore is that the common law is given such
a prominent place in the analysis. See McLymore, 380 N.C. at 196-97, 868
S.E.2d at 76. Indeed, the methodology is reminiscent of a time when statutes
were fewer and farther between. See Samuel L. Bray, The Mischief Rule, 109
Geo. L.J. 967, 1007 (2021). Whatever might be the consequences for criminal
law, McLymore revives a canon of statutory construction that prioritizes the
common law. That aspect of the case may transcend the law of self-defense;
anyone puzzling over a new statute take note.
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2. Footnote 2. As stated above, McLymore held that Section 14-51.3 supplants
the common law on all aspects of the law addressed by its provisions. At the
same time, it declared in Footnote 2 that “the common law remains intact” to
the extent the statutes do not address an aspect of the common law of self-
defense. McLymore, 380 N.C. at 191 n.2, 868 S.E.2d at 72 n.2. Our Supreme
Court may have been thinking of State v. Holloman, 369 N.C. 615, 799 S.E.2d
824 (2017), where it noted that Section 14-51.4 does not appear to recognize
the common law distinction between an aggressor with murderous intent and
one without. Id. at 627, 799 S.E.2d at 832. In that case, as in McLymore, our
Supreme Court decided the legislature had marginally changed the common
law, while refusing to adopt the drastic departure advocated by one of the
parties. The General Assembly certainly has the authority to alter the common
law. McLymore, 380 N.C. at 196, 868 S.E.2d at 76. But the assertion in
Footnote 2 that the common law remains intact when the statutes are silent,
coupled with a mode of statutory interpretation that looks to the common law
even when they are not, shows the common law is not dead. Indeed, taken as a
whole, McLymore rather affirms the vitality of the common law in the area of
self-defense, notwithstanding its declaration the General Assembly intended to
“abolish the common law right.” McLymore, 380 N.C. at 190, 868 S.E.2d at

72.

3. Imperfect Self-defense. Our Supreme Court took great care in McLymore to
articulate that the common law supplanted by statute was the right to perfect
self-defense. McLymore, 380 N.C. at 191, 868 S.E.2d at 72. Perhaps the most
significant question after McLymore is the status of imperfect self-defense. At
common law, a defendant tried for murder may be convicted of manslaughter
when, though he killed with a reasonable belief deadly force was necessary to
prevent death or great bodily harm, yet the defendant was the aggressor
(without murderous intent) or used excessive force. See State v. McAvoy, 331
N.C. 583, 596, 417 S.E.2d 489, 497 (1992). If the “justification” prescribed by
our defensive force statutes pertains only to perfect self-defense, there is a
good argument that the law of imperfect self-defense (understood as an
excuse) remains intact via Footnote 2. Alternatively, our defensive force
statutes might be interpreted — consistently with common law principles — to
retain the same factors that would otherwise partially excuse a homicide. In
any event, the courts are not likely to dispense entirely with the common law of
imperfect self-defense.
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4. Causal Nexus. After McLymore, a defendant may be denied the benefit of
self-defense under Section 14-51.4(1) when the State establishes that, but for
the defendant’s felony, the confrontation would not have occurred.

McLymore, 380 N.C. at 197, 868 S.E.2d at 77. This obstacle exists in addition
to that concept of fault that denies self-defense to a person who provoked the
use of force against himself. See N.C.G.S. § 14-51.4(2). If the provocation
prong largely codifies the common law, the felony disqualifier is something
new. And while it is not as harsh as the Court of Appeals in Crump believed,
still it provides the prosecution with a powerful tool. If, as McLymore said, the
felony disqualifier expands the common law concept of fault, it must include
circumstances beyond that which traditionally would have rendered a
defendant ineligible. Scenarios can be imagined, but the precise parameters of
the disenfranchisement remain to be seen.
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We now have a number of appellate opinions interpreting the defensive force statutes enacted by the North Carolina
General Assembly in 2011. In State v. Kuhns, _ N.C. App. ___ (July 3, 2018), we have our first opinion squarely
addressing the provisions of G.S. 14-51.2, which deals with defensive force in a home, workplace, or motor vehicle.
This post focuses on the home, where the conflict in Kuhns occurred, but some of the same principles apply to the
workplace and motor vehicles.

The Statutory Castle Doctrine in G.S. 14-51.2

Initially, | want to point out that | am intentionally using the phrase defensive force in the home instead of defense of
home or defense of habitation. Under the North Carolina common law, a person had the right to use deadly force to
prevent an unlawful, forcible entry into the home if the occupant reasonably feared death or great bodily injury or
reasonably believed that the intruder intended to commit a felony. Under G.S. 14-51.1, enacted in 1994 and repealed
in 2011 (when the new defensive force statutes were passed), a person had the right to use deadly force to prevent or
terminate an unlawful, forcible entry into the home in the same circumstances. Under both formulations, a person
relying on defense of habitation was claiming that he or she was defending against a wrongful entry.

New G.S. 14-51.2 continues to require an unlawful, forcible entry as a condition of the right to use deadly force. As
under repealed G.S. 14-51.1, the entry may be ongoing or may have already occurred. See G.S. 14-51.2(b)(1), (2).
But, the new statute does not require that the occupant act for the purpose of preventing or terminating the entry.
Rather, the impact of an unlawful, forcible entry is that the occupant is presumed to have feared death or great bodily
injury to himself or another person. G.S. 15-51.2(b)(1). It is also presumed that the intruder intended to commit an
unlawful act involving force or violence. G.S. 14-51.2(d). Unless the presumptions are rebutted or an exception applies,
the occupant is justified in using deadly force and is immune from criminal liability. See G.S. 14-51.3.

Thus, new G.S. 14-51.2 represents a modified castle doctrine. The essence of the statutory defense is not defending
the habitation, or castle, from being attacked or stormed. Rather, G.S. 14-51.2 presumes that the occupants have the
right to use defensive force, including deadly force, if their castle is attacked or stormed. (The extent to which common
law defenses involving defensive force continue to be available remains to be determined. See, e.g., G.S. 14-51.2(qg)
(stating that statute is not intended to repeal or limit common law defenses).)

The Conflict in Kuhns

In Kuhns, the occupant of the home was Donald Kuhns, the defendant. Sadly, he shot and killed his neighbor and
friend, Johnny Dockery, after a series of conflicts with him that night. On the night of the shooting, both had been
drinking with other friends in the neighborhood. Dockery and his girlfriend got in an argument, and Kuhns told Dockery
to leave her alone. Dockery got angry and said that if he caught anyone with his girlfriend he’d kill them. After
Dockery’s girlfriend drove off, Dockery called 911 to report that she was driving while intoxicated.

When a deputy arrived, Dockery was standing in the middle of the road shouting in the direction of Kuhns’ home.
Kuhns told the deputy that Dockery needed to leave before something bad happened. The deputy told Dockery to go
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home and watched him to be sure he complied.

About an hour later, Kuhns called 911 and said that Dockery was standing in Kuhns’ yard threatening his life. When
law enforcement officers arrived a second time, Dockery was “yelling pretty loud.” Slip Op. at 3. The officers again
instructed Dockery to go home and followed him to make sure he complied.

According to Kuhns’ evidence, Dockery returned about 45 minutes later for the final, fatal confrontation. Kuhns was
inside his trailer trying to go to sleep when he heard Dockery yelling, “[CJome on out here, you son of a bitch, I'm

going to kill you.” Slip Op. at 4. Kuhns retrieved his 32-caliber pistol and went outside onto his porch. Dockery was in
the yard of Kuhns’ home, beside the porch, “cussing and hollering” at Kuhns. /d. Kuhns told Dockery to go home. When
Dockery saw the gun, he said, “[Y]ou’re going to need more than that P shooter, motherf---er, I've been shot

before.” Id. Dockery was pacing back and forth and then came at Kuhns fast. Kuhns took a step back, fired one shot,
and killed Dockery.

At the defendant’s trial on the charge of first-degree murder, the judge instructed the jury on self-defense but refused
the defendant’s request for the pattern jury instruction on defense of habitation, N.C.P.I—Crim. 308.80 (Jun. 2012).
The judge stated that there was no evidence that Dockery was trying to break in. According to the judge, the
defendant’s evidence showed he was attempting to prevent injury to himself, not trying to prevent Dockery from
coming into the curtilage or Kuhns’ home. Therefore, the defendant was not entitled to a defense of habitation
instruction. The defendant was convicted of voluntary manslaughter and appealed.

The Meaning of Entry and Home

On appeal, the defendant argued that the trial judge erred in failing to give the requested instruction. The State
countered that the defendant was not entitled to the instruction because Dockery never came onto the defendant’s
porch and never tried to enter his trailer. For two interrelated reasons, the Court of Appeals rejected the State’s
argument and reversed the defendant’s conviction.

First, the Court recognized that G.S. 14-51.2 expressly applies when an intruder is in the process of unlawfully and
forcibly entering a person’s home or has already unlawfully and forcibly entered. The Court found that Dockery, by
repeatedly returning to Kuhns’ property and threatening Kuhns with bodily harm, had unlawfully and forcibly entered
his home. Second, the Court recognized that G.S. 14-51.2 expressly applies to the curtilage of the home. See G.S.
14-51.2(a)(1). The statute does not define curtilage, but the term generally means the area immediately surrounding a
dwelling. The Court found that Dockery was within the curtilage of Kuhns’ property and therefore within his home.

The Court did not specifically discuss the actions that made Dockery’s entry forcible, but the opinion indicates that the
Court was satisfied that this condition was met. It found that despite numerous requests to leave, Dockery continued to
return to Kuhns’ property while threatening Kuhns with bodily harm. Slip Op. at 11. The Court also did not distinguish
the parts of the property that constituted the curtilage, finding it undisputed that Dockery was within the curtilage of
Kuhns’ home. Id. Presumably, both the yard, which Dockery had entered, and the porch, which Dockery was in the
process of trying to enter, were within the curtilage.

The Court concluded that the defendant was prejudiced by the trial judge’s failure to give the pattern instruction on
defense of habitation. The Court recognized that the instruction, which recites the presumptions discussed above,
would have been more favorable to the defendant than an instruction on self-defense alone. Slip Op. at 12.

The specific wording of the pattern jury instruction on defense of habitation was not at issue. At trial the defendant
requested the pattern instruction on defense of habitation, and on appeal the State argued that the defendant was not
entitled to the instruction. In rejecting the State’s argument that defense of habitation applies only when the defendant
is acting to prevent an unlawful, forcible entry, the Court of Appeals noted that the language of the instruction correctly
states that an occupant may use deadly force to prevent or terminate entry. The Court did not consider whether it is
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proper to instruct the jury that the occupant must have acted with this purpose. As discussed at the beginning of this
post, the new statute requires that an unlawful, forcible entry be occurring or have occurred; it no longer seems to
require that the occupant have acted with the purpose of preventing or terminating the entry.

As you handle these cases, please keep in mind that G.S. 14-51.2 is a complex statute. Kuhns only scratches the
surface. While the new statute bears similarities to the common law and earlier statute on defense of habitation, it is
not identical and affords occupants of a home, workplace, and motor vehicle different and in a number of respects
greater rights.
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For several years now, it has been an open question in North Carolina whether a justification defense to possession of
firearm by felon is available. John Rubin blogged about the issue back in 2016, here. Our courts have assumed without
deciding that the defense might apply in several cases but have never squarely held the defense was available, finding
instead in each previous case that defendants didn’t meet the admittedly rigorous standards for the defense. This
month, the Court of Appeals unanimously decided the issue in favor of the defendant. In State v. Mercer,  N.C.
App. __ (August 7, 2018), the court found prejudicial error in the trial judge’s refusal to instruct the jury on justification
in a firearm by felon case and granted a new trial. Read on for more details.

Defense of Justification. As John wrote, the leading case on the defense is U.S. v. Deleveaux, 205 F.3d 1292 (11th
Cir. 2000), which is referenced in the pattern jury instruction for possession of firearm by felon. N.C.P.I-Crim. 254A.11,
n.7. That footnote quotes State v. Edwards, 239 N.C. App. 391 (2015):

The test set out in Deleveaux requires a criminal defendant to produce evidence of the following to be entitled
to an instruction on justification as a defense to a charge of possession of firearm by felon: (1) that the
defendant was under unlawful and present, imminent and impending threat of death or serious bodily injury; (2)
that the defendant did not negligently or recklessly place himself in a situation where he would be forced to
engage in criminal conduct; (3) that the defendant had no reasonable legal alternative to violating the law; and
(4) that there was a direct causal relationship between the criminal action and the avoidance of the threatened
harm. Edwards at 393-94.

At least 11 federal circuit courts have recognized the defense, including the Fourth Circuit. See, e.g., U.S. v. Mooney,
497 F.3d 397 (4th Cir. 2007). North Carolina now joins them. So what was different about Mercer?

State’s Evidence. The facts of the case were, perhaps unsurprisingly, a little messy—beyond the numerous witnesses
and parties involved in the fracas, there are mysterious references to “Shoe” and “the candy man” in the opinion. The
State’s evidence tended to show that the defendant’s cousin, Wardell, got into an altercation with a Mr. Mingo
regarding a missing phone. Mingo lived in the neighborhood near the defendant’s home. The next day, Wardell (along
with another man, according to Mingo) engaged in a fight with Mingo while he was on his way to see “the candy man”.
Within a few minutes of the fight, Mingo contacted various family members about the incident. A group of around fifteen
family members (including Mingo) then walked to the defendant’'s home where Wardell was visiting, with the intention
of fighting Wardell. The defendant and Wardell pulled into the driveway as the crowd was arriving, and the defendant
got out of the car with a gun in his waistband. The group insisted on fighting despite seeing the defendant’s gun, and
the defendant fired shots over the crowd’s head. Mingo ultimately acknowledged that at least two people in his group
also had guns and shot at the defendant. The altercation came to an end without anyone being injured. The Mingo
family members left and contacted the police, resulting in the defendant being charged with two counts of assault with
a deadly weapon with intent to kill and one count of possession of firearm by felon.

Defendant’s Evidence. The defendant’s mother testified about the earlier fight between Wardell and Mingo.
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According to her, that first fight was only between those two men and did not involve a third person. She added that
Mingo left that incident threatening to “get his brothers . . . and kill [Wardell].” Mercer slip op. at 6. She later heard a
disturbance outside of her home and came out to discover the crowd of Mingo family members “basically ambushing
her son.” Id. She saw that Mingo’s brother had a gun, and the defendant also had a gun. Mingo’s mother was
encouraging her son to shoot the defendant, and the defendant’s mother tried to get in between her son and the
armed person in the Mingo crowd. That person fired their gun towards the defendant, and Mingo’s mother also later
fired a gun at him.

The defendant took the stand and testified that, upon his arrival at home and seeing the crowd, he tried to explain that
he had no role in the earlier fight between Wardell and Mingo, but “the group kept approaching the defendant, stating
they were ‘done talking.” Id. at 7. The defendant saw at least three guns among the Mingo group. Wardell pulled out a
gun, and the defendant heard people in the crowd “cocking their guns.” The defendant then told Wardell to give him
the gun because Wardell “didn’t know what he was doing [with the gun].” /d. The defendant acknowledged on the stand
that he knew he was a felon and therefore unable to lawfully possess a firearm, but explained he only did so out of a
fear of injury or death to himself or his family members: “So at that time, my mother being out there . . . | would rather
make sure we [are] alive versus my little cousin making sure, who was struggling with the gun.” Id. He repeatedly tried
to get the crowd to back away to no avail, and someone shot in the Mingo group shot at “Shoe” (apparently a person
in the defendant’s group). He further testified that shots were fired at him, but he couldn’t determine from whom. The
defendant claimed he only fired his gun once, after a Mingo group member fired at him as he fled across the street.
The gun malfunctioned after that shot, so he tossed the gun back to his cousin and ran home. The defendant turned
himself in to the police the next day.

Jury Instructions at Trial. The defendant requested an instruction in writing on the justification defense for the firearm
charge before the charge conference. The trial judge agreed to instruct the jury on self-defense as to the assaults, but
refused to give the justification instruction, over the defendant’s objection. During deliberations, the jury sent the judge
a note specifically asking about whether possession of a firearm by a felon could ever be justified. The trial judge
declined to answer the question directly and instead repeated the instructions on firearm by felon and reasonable
doubt. The jury acquitted the defendant of both assaults but convicted on firearm by felon. The defendant appealed,
arguing that his evidence, taken in the light most favorable to the defendant, supported his proposed justification
instruction.

Mercer Opinion. The opinion begins by acknowledging the Deleveaux opinion and the state of the law in North
Carolina regarding the defense. John’s post summarizes most of those earlier cases so | won’t rehash them here, but
suffice it to say the court distinguished the defendant’s situation in Mercer from the previous cases. The court agreed
that there was an imminent threat of death or serious bodily injury—the defendant only possessed the gun once he
heard other guns being cocked and saw “[Wardell] struggling with the gun.” Id. at 13. While not specifically discussed in
the opinion, the large crowd determined to fight at the defendant’s home likely also helped to establish an imminent
threat. The defendant didn’t recklessly or negligently place himself in the situation—the situation was unfolding as he
arrived in his driveway, only to meet a large crowd (with at least some in the crowd armed) ready to fight. The
defendant repeatedly tried to talk to the crowd and calm things down, and only grabbed the gun from his cousin when it
was clear that talk wasn’t working—thus, there was no reasonable alternative to his act of possessing the weapon. Put
another way, it was unforeseeable that the act of pulling up in the driveway of his own home would create a need to
engage in criminal activity, and the defendant didn’t have other realistic options at that point to defending himself with
the weapon. Finally, the causal relationship between the crime of possessing the weapon and the avoidance of the
threatened harm was met—the defendant only possessed the gun once the situation became extremely serious (i.e.,
guns being cocked) and gave the gun back to his cousin as soon as he got away from the situation. The harm avoided
was death or serious injury to himself and his family members by the Mingo crowd, and the defendant possessed the
weapon no longer (or sooner) than was necessary to deal with the situation.

The State focused on the defendant’s alleged reasonable alternatives. The defendant had a cell phone and could
have called 911, they argued, or he could have fled the scene sooner—he had alternatives to grabbing the gun. The
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court rejected this argument, citing to the defendant’s brief: “{O]nce guns were cocked, time for the State’s two
alternative courses of action—calling 911 or running away—had passed.” /d. at 14.

To be clear, the opinion doesn’t say that the possession of the firearm was justified in this case. Rather, it was a
question for the jury to resolve “after appropriate instruction.” /d. at 14. The fact they were not so instructed was error.
The court had no difficulty concluding that this error was prejudicial. For one, the defendant was acquitted of the
assault charges, presumably on the basis of self-defense. For another, the jury specifically asked the trial judge about
a justification defense. This, the court held, strongly suggested that there was a reasonable probability of a different
result at trial had the jury received the justification instruction. /d. at 15-16.

Impact of Mercer. Justification for firearm by felon is now here, at least with the right set of facts. Beyond that, Mercer
raises another interesting point: how should this defense work with self-defense or defense of others? In another recent
post, John talked about the felony disqualification in the self-defense statutes. See G.S. 14-51.4 (self-defense not
available to one committing a felony). In State v. Crump, __ N.C. App. , 815 S.E.2d 415 (April 17, 2018), the Court
of Appeals took a strict interpretation, indicating that one engaged in contemporaneous felony conduct loses the right
to self-defense, regardless of any causal connection between the felony and defensive act—that is, one is disqualified
by any felony being committed at the time of the defensive act, whether or not the felony was related to the need to act
defensively, and without regard to whether the felony involved violent force or serious risk of death or physical harm.
Mercer suggests, however, that the disqualification doesn’t apply where the defendant has a defense to the underlying
felony. The parties in Mercer agreed on the self-defense instructions, and the felony disqualification apparently wasn'’t
argued. A lot potentially turns on that point though. Would a defendant previously convicted of a felony always lose the
right to self-defense if he picks up a gun? Or would an act excused by justification overcome the disqualification? The
latter view has greater appeal as matter of logic and fairness and seems in line with the holding in Mercer: if a jury finds
that a person previously convicted of a felony is justified in possessing a weapon, the possession would not constitute
a felony and therefore would not disqualify the person from acting in defending himself and his family. The scenario
isn’t just a thought experiment. In Crump, the court of appeals stated that the defendant stipulated to being a felon in
possession and held that he was disqualified from a self-defense instruction on that basis (although the jury in Crump
was still instructed on self-defense). [As an aside, a petition for discretionary review has been filed in the N.C. Supreme
Court in Crump]. When the facts are contested or support a justification defense to what otherwise may be a
disqualifying felony, the jury would seem to have to decide the issue.

Perhaps the trickier question is whether a defendant who doesn’t meet the strict standards for a justification instruction
always loses the right to defend him or herself or others in all cases. It isn’t difficult to imagine a situation where the
defendant might not meet the standard for justification (and thus is contemporaneously committing a felony), but the
use of defensive force was still necessary to protect life and the requirements of self-defense were otherwise met. Or
even more broadly, what about when a defendant contemporaneously commits a felony (any felony) completely
unrelated to the need for self-defense? Is there a due process limit on the disqualification in that scenario? And does
the disqualification apply to both statutory and common law self-defense? Mercer perhaps raises more questions than
it answers in this regard.

Moving on to procedure, when deciding the case, should the jury first have to determine whether or not the possession
of the weapon was justified before they are instructed on self-defense? Or, would the question of justification be part of
the larger self-defense instructions? If the former, a special verdict form might be useful. We’ll have to wait for
additional cases to see how justification works in other circumstances. If you have thoughts on Mercer, justification, or
self-defense (or the Charlotte candy man), post a comment and let me know.
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In State v. Harvey, ~ N.C. __,  S.E2d__ (June 14, 2019), a five to one majority of the North Carolina
Supreme Court affirmed the unpublished decision of a divided panel of the Court of Appeals, _ N.C. App. ___, 817
S.E.2d 500 (2018), holding that the trial judge properly refused to instruct the jury on perfect and imperfect self-defense
in a homicide case. In so ruling, the majority in the Supreme Court and Court of Appeals relied on the “belief’ doctrine
created by our courts over the last 25 years. The opinions, four in all, show that our courts are continuing to wrestle
with the implications of that doctrine.

Facts of the Case. The majority and dissenting opinions in Harvey, in both the Supreme Court and Court of Appeals,
had differing views of the evidence. Here is a summary of the facts described by the majority of the Supreme Court,
with some of the differences noted.

Briefly, the decedent, Tobias Toler, went to a party at the mobile home of the defendant, Alphonzo Harvey. Toler was
drinking a high alcohol beer and began staggering around Harvey’s home, acting in a loud and rowdy manner, and
cussing. Harvey told Toler to leave about seven or eight times, but Toler refused to leave unless Harvey went outside
with him. Once the two were outside, Toler said he ought to whip Harvey’s “damn ass.” He threw a plastic bottle at
Harvey and missed; he also threw a small broken piece of brick at Harvey, cutting Harvey’s finger. (The dissent in the
Supreme Court observed that other testimony indicated that the bottle was glass and that the brick hit the side of the
mobile home with a loud thud. Slip op., dissent, at 3 n.1.)

While outside, Harvey again told Toler to leave, and Toler hit Harvey in the face. Harvey hit him back in the face. At
some point in the conflict, Toler produced a small pocketknife, telling Harvey he ought to kill his “damn ass,” and
Harvey went inside and retrieved a knife of his own. (The majority noted that witnesses testified that Harvey’s knife
resembled an iron pipe with a blade on the end, Slip op., majority, at 3 n.3, while the dissent cited Harvey’s testimony
that the knife was mounted on the end of a wooden rod. Slip op., dissent, at 4.).

The majority and dissenting opinions describe the fatal exchange differently. According to the majority, after returning
to the yard, Harvey approached Toler while swinging the knife, made a stabbing motion three times, and pierced
Toler’s chest, which resulted in Toler’s death. Slip op. at 3—4. The dissenting opinion relied on Harvey’s testimony
that Toler “came up on” him with his pocketknife in hand, which is when Harvey hit Toler with his knife. Slip op.,
dissent, at 4.

Counsel for Harvey gave notice of the intent to rely on self-defense before trial and requested self-defense instructions
at trial, including an instruction on voluntary manslaughter. The trial judge refused these instructions and instructed the
jury to consider only whether the defendant was guilty of first-degree murder, guilty of second-degree murder, or not
guilty. The jury convicted Harvey of second-degree murder, and the trial judge sentenced him to a term of 483 months
(about 40 years) to 592 months imprisonment. (The record indicates that Harvey was in prior record level VI, having
been convicted of 16 misdemeanors and one Class | felony during a span of 30 years. Settled Record on Appeal at
37-40.)

The Majority Opinion. The majority of the North Carolina Supreme Court began by recognizing two types of self-
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defense in North Carolina—perfect and imperfect self-defense. To obtain an instruction on either of the two, the
defendant must produce evidence that (1) he in fact formed a belief that it was necessary to kill his adversary to protect
himself from death or great bodily harm and (2) his belief was reasonable. Slip op., majority, at 6—7. Previous decisions
have used this phrasing to describe these requirements. See State v. Bush, 307 N.C. 152 (1982), quoting State v.
Norris, 303 N.C. 526 (1981). The majority found that the evidence “fails to manifest any circumstances existing at the
time defendant stabbed Toler which would have justified an instruction on either perfect or imperfect self-defense.” Slip
op., majority, at 8.

Under the majority’s view, the problem was essentially with the first requirement.

Despite his extensive testimony recounting the entire transaction of events from his own perspective, defendant
never represented that Toler’s actions in the moments preceding the killing had placed defendant in fear of
death or great bodily harm . . . . On the other hand, defendant’s own testimony undermines his argument that
any self-defense instruction was warranted. Slip op., majority, at 8-9.

The majority pointed to portions of Harvey’s testimony in which he referred to the stabbing as “the accident,” stated
that his purpose in getting the knife was because he was “scared” that Toler was going to hurt him, and represented
that what he sought to do with the knife was to make Toler leave. Id. at 9—10. The majority pointed to prior decisions
holding that the defendant was not entitled to self-defense instructions where he claimed the killing was accidental,
made self-serving statements that he was scared, or fired a gun to make the victim and others retreat. /d. at 9.
Because Harvey failed to present evidence that he believed it was necessary to fatally stab Toler in order to protect
himself from death or great bodily harm, he was not entitled to an instruction on perfect or imperfect self-defense.

The Dissenting Opinion. Justice Earls, in dissent, found that the trial judge and the majority “are making the judgment
that should be made by the jury . . . who heard the evidence and saw the witnesses testify at trial.” Slip. op., dissent, at
1.

Justice Earls found that the majority opinion imposed a “magic words” requirement, denying Harvey the right to have
the jury decide his self-defense claim because he failed to testify specifically that he was in fear for his life and believed
he needed to kill Toler to save himself from death or great bodily injury. She found that Harvey met this requirement
based on his “repeated testimony that he was scared of Toler, was afraid he would be hurt, and was being threatened
with a knife by Toler, who was drunk and just said he ought to kill him.” /d. at 6. She found the cases cited by the
majority inapplicable. They involved situations in which the defendant claimed that a gun went off by accident, testified
that he was firing warning shots to get the victim to retreat, or offered no evidence of the requirements of self-defense
other than his self-serving statements that he was scared. Justice Earls found that Harvey’s isolated use of these
words—such as his reference to the incident as “the accident”—did not negate other evidence showing that he
intentionally acted in self-defense. “To imply otherwise is to elevate form over substance.” Id. at 9.

Justice Earls also noted that the transcript of the testimony showed that defendant was not an articulate person. He
had completed the ninth or tenth grade and had sustained a severe head injury in a car accident in 2008, requiring
insertion of a metal plate in his head and affecting his memory and ability to talk and function. She observed:
“Inarticulate and less well coached defendants should be treated equally with those who can easily learn the ‘magic
words’ the majority would require for a self-defense instruction.” Id. at 8. Justice Earls concluded that the jury, not the
trial judge or majority, had the responsibility to weigh the persuasiveness of the evidence, resolve contradictions in the
testimony, and determine whether Harvey acted in self-defense, perfectly or imperfectly.

Open Issues. In my previous post on self-defense, | wrote about the importance of considering the impact of North
Carolina’s statutory law of self-defense. None of the opinions in Harvey mention the self-defense statutes other than to
note that counsel for Harvey conceded at trial that a jury instruction on the statutory castle doctrine in G.S. 14-51.2 was
not warranted in the circumstances of the case. Slip op., majority, at 4 n.4. The scope of the statutory protections is
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therefore left to future cases. The statute may apply, for example, when a person is lawfully on the curtilage of a
person’s home and then unlawfully and forcibly tries to enter the dwelling itself.

The wording of the statute on defense of person, G.S. 14-51.3, also may have a bearing on whether the belief doctrine,
developed by the courts under the common law and the focus of the Harvey opinions, applies under the statute. G.S.
14-51.3 states that when using force (that is, nondeadly force), the defendant must reasonably believe the “conduct” is
necessary to defend against unlawful force. When using deadly force, the person must reasonably believe “such

force” is necessary to prevent death or great bodily harm. This simpler phrasing may lead to a simpler view of the
testimony defendants must give to rely on self-defense and avoid complicated, uncertain, and divided views on the
adequacy of such testimony.
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Consider the following scenario: Driver Dan is traveling down
a dark county two-lane road in his sedan. Traffic is light but
slow due to the cold weather and mist. Another driver in a
truck appears behind Dan and starts tailgating him, getting
within a few feet of his bumper. After unsuccessfully trying to
pass Dan, the other driver begins tailgating Dan even more,
now staying within inches of his bumper. When the cars
ahead turn off and the road is clear, slows to let the other
driver pass, but the other driver continues closely riding
Dan’s bumper for several miles, flashing high beams at times.
Eventually, the other driver pulls alongside Dan and begins
“pacing” him, staying beside Dan’s car instead of passing.
The other driver then begins to veer into Dan’s lane, forcing
Dan’s passenger-side tires off the road. As Dan feels the
steering wheel begin to shake, he fears losing control of his
car and decides to defend himself with his (lawfully
possessed) pistol. He aims through his open window at the
other driver’s front tire and shoots, striking it and halting the
other vehicle. The other driver stops without further incident,
and Dan leaves. Dan is eventually charged with shooting into
an occupied and operating vehicle, a class D felony and
general intent crime.

Pop quiz: taking the evidence in the light most
favorable to the defendant, is Dan entitled to a self-
defense instruction?

No, because Dan did not intend to kill the other driver
when he shot at the tire

No, because Dan could have stopped his car

Yes, but without the no-duty-to-retreat language in the
instruction

Yes, with the no-duty-to-retreat language, because Dan
intended to shoot the tire and was in a place he had a lawful
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Trial. At least according to the defendant’s evidence, those
were essentially the facts in State v. Ayers, N.C. App.
____ (Sept. 4, 2018); temp. stay allowed, _ N.C. __ (Sept.
12, 2018). The defendant was a 49 year-old retired Army
paratrooper. He was returning from the Veterans
Administration hospital in Durham in January 2015 when the
above events occurred. He testified at trial to his fear and his
intent to shoot the tire. He thought at the time: “I don’t have
to shoot the guy. | can just disable his vehicle.” Slip Op. at 5.
The trial judge instructed the jury on self-defense pursuant to
N.C.P.I1-Crim. 308.45, but omitted the no-duty-to-retreat
language of the pattern instruction, consistent with choice C)
above. The jury convicted (although, notably, the judge
found extraordinary mitigation and suspended the sentence).
The defendant appealed, arguing that the jury should have
been instructed that he had no duty to retreat under G.S.
14-51.3.

Entitlement to Self-Defense Instruction. Before
addressing whether the defendant had a duty to retreat, the
court implicitly considered the State’s preliminary argument
on appeal (seen in its brief)—that the defendant wasn’t
entitled to a self-defense instruction at all since he didn’t
shoot with the intent to kill the other driver. Any error in the
trial judge’s omission of the no-duty-to-retreat language from
the instructions was therefore harmless. The Court of Appeals
rejected this view, clarifying the intent needed to justify a
self-defense instruction:

Although the Supreme Court has held that a self-
defense instruction is not available where the
defendant claims the victim’s death was an ‘accident’,
each of these cases involved facts where the
defendant testified he did not intend to strike the
blow. For example, a self-defense instruction is not
available where the defendant states he killed the
victim because his gun accidentally discharged. A
self-defense instruction is not available when a
defendant claims he was only firing a warning shot
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that was not intended to strike the victim. These lines
of cases are factually distinguishable from the present
case and are not controlling, because it is undisputed
Defendant intended to ‘strike the blow’ and shoot [the
other driver’s] tires, even if he did not intend to kill
[him]. Id. at 10 (internal citations omitted).

In other words, it was the intentional use of force against his
assailant that mattered, not whether the defendant meant for
the “blow” to specifically kill. The court said that self-defense,
at least in the context of this case, did not require lethal
intent, merely a “general intent to strike the blow.” Id. at 8.
John Rubin has been analyzing this issue for several years,
both in his book on self-defense and in recent blog posts. Be
sure to read his comments at the end of this post, where he
explains his views in greater detail.

Duty to Retreat. Turning to the question of whether the jury
was properly instructed, the State advanced the argument
that the defendant had no right to “stand his ground,” in part
because he wasn’t “standing” anywhere:

In the present case, defendant was not standing
anywhere. He was in motion on a highway. Nor, by
virtue of defendant being in motion, could he
necessarily retreat. Defendant is essentially
contending that he had a right to stay the course, or
to stay in motion driving upwards of thirty miles per
hour on a busy highway, rather than a duty to stop to
avoid the necessary use of force. Brief of State-
Appellee at 29, State v. Ayers,  N.C. App.
(Sept. 4, 2018).

Therefore, the argument went, there was no error in failing to
instruct the jury on no-duty-to-retreat.

The court rejected this argument and held that the defendant
had no duty to retreat on a public highway. G.S. 14-51.3(a)
states, in pertinent part: “A person is justified in the use of
deadly force and does not have a duty to retreat in any place
he or she has a lawful right to be if . . . (1) He or she
reasonably believes that such force is necessary to prevent
imminent death or great bodily harm to himself or herself or
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another.” The highway was a public place where the
defendant was lawfully present in his own vehicle and, under
the statute, he had no duty to stop to avoid the use of force.
“Defendant was under no legal obligation to stop, pull off the
road, veer from his lane of travel, or to engage his brakes
and risk endangering himself.” 1d. at 13. Thus, the no-duty-
to-retreat language of the instruction should have been
given, and the failure to do so was prejudicial. “Without the
jury being instructed that Defendant had no duty to retreat
from a place where he lawfully had a right to be, the jury
could have determined, as the prosecutor argued in closing,
that Defendant was under a legal obligation to cower and
retreat.” Id. The court’s holding reinforces the breadth of the
statutory language that a person has the right to “stand” his
or her ground in any lawful place, even when driving and not
literally standing.

Takeaway. So, the answer to the poll is D): The defendant
was entitled to a self-defense instruction, including a no-
duty-to retreat provision. To be clear, the court doesn’t say
that the defensive force was justified by the defendant in
Ayers. The court recognized, however, that whether the
defendant’s use of force was reasonable is a question of fact
for the jury to determine upon proper instructions. For, as the
court observed in its concluding remarks: “Self-preservation
is the most basic and fundamental natural right any individual
possesses.” Id. at 14.
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Ayers is an important development with respect to the
troublesome question of whether a defendant must intend
to kill to rely on self-defense, a requirement that made its
way into North Carolina case law in the 1990s and has
appeared in some non-homicide cases more recently. At
least on the facts of the case before it, the court in Ayers
recognized that a person who intentionally uses force,
including deadly force, against another person is entitled
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to rely on self-defense, whether or not he or she intended
to kill. The case leaves some issues open about other
offenses and circumstances, however.

* The court in Ayers stated that shooting into occupied
property is a general intent crime; therefore, it was
sufficient for the defendant to have the general intent to
“strike the blow” of intentionally firing at the other vehicle.
Does this mean that the defendant in Ayers could not have
relied on self-defense if charged with a specific intent
crime, such as assault with a deadly weapon with intent to
kill? Such a rule could continue to create confusion over
the intent required of the defendant. Thus, if the
defendant denied the intent to Kill, he could not rely on
self-defense to assault with a deadly weapon with intent to
kill but arguably could rely on self-defense to the lesser
offense of assault with a deadly weapon. Apart from being
potentially confusing to the jury, it is not clear why the
charge chosen by the State, and the elements of the
charged offense, should determine whether a jury decides
whether a defendant’s intentional, defensive act is justified
in self-defense.

* The court in Ayers relied on a North Carolina Supreme
Court decision from the 1990s, State v. Richardson, 341
N.C. 585 (1995), in which the Supreme Court sought to
clarify the intent required of a defendant. In Richardson,
the Supreme Court held that a specific intent to kill is not
actually required for a defendant to rely on self-defense
against a murder charge. The court in Ayers observed
that, like the charge before it, the charge in Richardson
was a general intent crime—second-degree murder. Thus,
Ayers suggests that self-defense is available as a defense
to second-degree murder whether or not the defendant
intended to Kkill. It does not appear, however, that the
Supreme Court in Richardson intended to limit its holding
to second-degree murder (despite later decisions finding
an intent-to-kill requirement without discussing the impact
of Richardson). The Supreme Court stated generally that
although the pattern jury instructions on self-defense for
murder required that the defendant have reasonably
believed in the need to kill to defend against death or
great bodily harm, the instruction didn’t mean, and the
jury would not have interpreted the instruction as
requiring, that the defendant must have had the intent to
kill.

* The Ayers court continued to distinguish cases in which
the defendant does not specifically intend to injure another
person, as in cases in which the defendant fires a warning
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shot defensively and hits the victim. In that instance, the
defendant does not intend to “strike the blow.” This
approach distinguishes the facts in Ayers from a decision
last year involving a charge of shooting into occupied
property, State v. Fitts, __ N.C. App. ___, 803 S.E.2d
654 (2017). There, the court held that the defendant was
not entitled to rely on self-defense where he fired behind
him while running in the opposite direction and hit the
victim in a car. While the court in Fitts stated the
defendant must have intended to kill to rely on self-
defense, which the court found he did not have, the facts
seem to be in accord with the approach in Ayers. Thus,
when a person intentionally fires at a vehicle, he or she
intends to “strike the blow” and may rely on self-defense,
as in Ayers; when a person fires without regard to whether
he hits a vehicle, he may not rely on self-defense, as in
Fitts. The drawback to this approach is that it continues to
draw potentially difficult distinctions about the defendant’s
intent. Arguably, a clearer approach would be to allow self-
defense when the defendant engages in an intentional,
defensive act, whether the act is a shot at a person, a
warning shot, a struggle over a gun, or other intentional
act; and to disallow self-defense and permit the defendant
to rely on accident only when the defendant acts
inadvertently, as when the defendant is cleaning a gun,
pointing a gun at someone in jest, or engaging in other
non-defensive acts. New G.S. 14-51.3 provides support for
an approach not dependent on the exact intent of the
defendant, as it allows nondeadly force when a defendant
reasonably believes the conduct is necessary to defendant
against imminent, unlawful force and allows deadly force
when a defendant reasonably believes such force is
necessary to prevent imminent death or great bodily harm.

Reply
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Earlier this year, in State v. Gomola, _ N.C. App. __, 810 S.E.2d 797 (Feb. 6, 2018), the Court of Appeals
addressed a self-defense issue that has sometimes puzzled the North Carolina courts. The question in Gomola was
whether a person can rely on self-defense to a charge of involuntary manslaughter. The Court answered with a
decisive yes . . . if the basis for the involuntary manslaughter charge is an unlawful act such as an assault or affray.

The Conflict in Gomola. The events leading to the death of the decedent in Gomola were as follows. Some of the
evidence came from a video of the incident, some from the testimony of withesses. The defendant and friends were at
a waterfront bar overlooking a marina in Morehead City. One of the defendant’s friends saw another customer throw a
beer bottle over the railing into the water and asked the customer not to do it again. When the defendant’s friend made
this request, the decedent shoved him. The defendant stepped in and shoved the decedent, who fell over the railing
into the water. The video showed that within six to eight seconds the people at the bar were trying to locate the
decedent in the water. He did not resurface and drowned. An autopsy showed that the decedent had a blood alcohol
content of .30 or more at the time of his death.

The evidence conflicted over whether the defendant did more than shove the decedent. Some testimony indicated that
he flipped the decedent over the railing, but other testimony indicated that his role was limited to an initial shove after
his friend was shoved by the decedent. The video did not capture the entire scene.

The defendant was charged with involuntary manslaughter. The trial judge instructed the jury that it could find the
defendant guilty if it found beyond a reasonable doubt that the defendant acted unlawfully and that his unlawful act
proximately caused the decedent’s death. The trial judge further instructed the jury that the “unlawful act” was the
crime of participating in an affray, a fight between two or more people in a public place. The trial judge denied the
defendant’s request to instruct the jury on defense of others, and the jury convicted the defendant of involuntary
manslaughter.

The Court’s Decision. The Court of Appeals held that the trial judge properly instructed the jury on involuntary
manslaughter because the jury could find that the defendant acted unlawfully in shoving the decedent and that the
shove proximately caused the decedent’s death. The trial judge erred, however, by refusing to instruct the jury on
defense of others as a defense to the crime of affray, the underlying act for involuntary manslaughter in the case.

The Court recognized that a person may legally use nondeadly force in defense of another person (as well as in
defense of one’s self) in response to unlawful force. The Court found that the use of nondeadly force in defense of
others is a valid defense under both the common law and statutory law, specifically, G.S. 14-51.3, which describes the
statutory standard for defense of person (self or others). The Court held that the defense is proper in a case in which
the defendant is charged with affray or assault as well as in a case in which the defendant is charged with involuntary
manslaughter based on those offenses and, presumably, other acts to which self-defense would normally apply. Taking
the evidence in the light most favorable to the defendant, as courts must do in deciding whether to instruct the jury on a
defense, the Court concluded that the jury could have found from the evidence that the defendant’s actions were
limited to protecting his friend, who had just been assaulted by the decedent. The defendant therefore was entitled to
an instruction on defense of others in connection with the trial judge’s instruction on affray. Had the jury received this
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additional instruction, it could have found that the defendant’s involvement in the affray was lawful and therefore that
the defendant was not guilty of involuntary manslaughter. The Court reversed the conviction and ordered a new trial.

Open Issues. The Court of Appeals distinguished an earlier decision, State v. Alston, 161 N.C. App. 367 (2003), which
held that “self-defense, as an intentional act, [cannot] serve as an excuse for the negligence or recklessness required
for a conviction of involuntary manslaughter’ under the culpable negligence prong.” Gomola, 810 S.E.2d at 802
(quoting Alston) (emphasis in original). The Gomola court found this holding inapplicable to the case before it because
the State’s theory was that the defendant intentionally committed an unlawful act by participating in an affray. “And
certainly self-defense/defense of others may serve as an excuse for intentionally participating in a fight.” Id.

The Court in Gomola did not rule out the possibility that self-defense or defense of others may be available as a
defense to involuntary manslaughter when the State relies on the culpable negligence prong. In the earlier

Alston decision, the defendant challenged his conviction of involuntary manslaughter on the ground that the trial judge
erred in failing to instruct the jury on self-defense at all. In finding that the failure to instruct on self-defense did not
invalidate the involuntary manslaughter conviction, the court reasoned that a reasonable juror could have found from
the evidence that the defendant and decedent were struggling with each other, that the decedent introduced a gun
during the struggle, and that at some point during the struggle the defendant handled the gun and shot the decedent.
From this evidence, according to the court in Alston, the jury could have found that the defendant shot the decedent in
a culpably negligent or reckless manner without the intent to assault or kill him. If the jury so found, self-defense would
not be a defense because it requires an intentional act.

The distinction in Alston seems questionable or, at the least, difficult to apply. It isn’t clear from the decision what
actions the defendant took that were allegedly reckless or culpably negligent. In trying to wrest the gun from his
assailant, the defendant in Alston certainly was acting intentionally and defensively even if the fatal shot was
unintentional. It would probably come as a surprise to someone who found himself in that situation to learn that the law
of self-defense would not protect his actions.

Other decisions over the last several years have also imposed intent requirements that people might consider
counterintuitive. See John Rubin, A Warning Shot about Self-Defense, N.C. Crim. L. Blog (Sept. 7, 2016). For example,
in State v. Cook, ___ N.C. App. ___, 802 S.E.2d 575 (2017), the Court of Appeals held that the defendant was not
entitled to rely on self-defense against a felony assault charge when he feared that intruders were trying to break down
the door to his bedroom and he fired at the door in response. (The defendant’s evidence also showed that he jumped
out of the window into the snow, wearing only a tank top and underwear, and ran to a neighbor’s house to call the
police, not realizing that the police were the ones trying to get into his bedroom.) The Court of Appeals found that the
defendant’s testimony that he shot at the door, not at his attackers, showed that he did not fear death or great bodily
injury, a requirement for the use of deadly force in self-defense. According to the decision, a defendant is not entitled to
have the jury instructed on self-defense if he testifies that he was not trying to shoot his attacker.

Two of the three appellate judges in Cook expressed doubts about this approach. One dissented and one concurred,
with the concurring judge observing that the dissenting judge’s approach “more accurately represents what most
citizens would believe our law to be and what | believe self-defense law should be in our state.” 802 S.E.2d at 579
(emphasis in original). The concurring judge encouraged the Supreme Court “to reverse our ruling today and accept
the reasoning of the dissent.” Id. The North Carolina Supreme Court affirmed the decision per curiam without
elaboration. _ N.C.__ 809 S.E.2d 566 (2018).

A simpler approach would seem to be to consider whether the defendant intended to take the actions he took to defend
himself—whether they involved struggling over a gun, shooting at a door, or other defensive actions. See generally 2
Wayne R. LaFave, Substantive Criminal Law § 10.4(c) at 200 & nn. 32—-33 (3d ed. 2018) (defendant must have a
reasonable belief “as to the need for force of the amount used”); Beard v. United States, 158 U.S. 550, 560 (1895)
(question for jury was whether defendant had reasonable grounds to believe and in good faith believed he could not
save his life or protect himself from great bodily harm “except by doing what he did”). This approach would still require
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a determination of whether the defendant acted reasonably in taking the actions he took and met the other
requirements of self-defense. But, the defense would not stand or fall on the basis of whether the defendant acted with

a more specific intent.

Earlier decisions in North Carolina provide some support for this approach. See John Rubin, The Law of Self-Defense
in North Carolina at 22 & n.4, 41-53 (UNC School of Government, 1996)._ North Carolina's self-defense statutes also
may have an impact. G.S. 14-51.3 states that a person is justified in using force other than deadly force when the
person reasonably believes that “the conduct” is necessary to defend one’s self or other person against another's use
of “unlawful force.” The quoted language may justify a person's use of nondeadly force against unlawful force, whether

deadly or nondeadly, if it was reasonable for the person to believe that his or her actions were necessary.

By focusing on the defensive action taken by the defendant and not the result intended, decisions such as

Gomola come closer to this approach. Intent requirements are currently a part of our self-defense law, however.
Although difficult to apply in real time, they must be carefully considered by defendants who are charged criminally and
who are evaluating the availability of self-defense in their case.
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A Warning Shot about Self-Defense
Posted on Sep. 7, 2016, 2:03 pm by John Rubin

Suppose John is facing a deadly assault and fears that he will be killed or suffer great
bodily harm. John has a firearm but, rather than shoot his assailant, he fires a warning
shot. The shot goes awry, strikes John’s assailant, and kills him. May John rely on self-
defense if charged with murder? The answer may be surprising.

John may not be able to rely on self-defense in this scenario. Under current North
Carolina case law, his defense may be accident. Here’s why.

Focusing on the intended result. Generally, a person may use deadly force—that is,
force likely to cause death or great bodily harm—if reasonably necessary to save himself
from death or great bodily harm. See, e.g., State v. Pearson, 288 N.C. 34 (1975). Thus,
in the above scenario, John would have the right to shoot and even kill his assailant if he
met the other requirements for self-defense (for example, John wasn’t the aggressor).

One might assume from this principle that if faced with a deadly assault, a person could
opt to use nondeadly force if the person thought that a lesser degree of force would be
sufficient to end the threat. North Carolina decisions define nondeadly force as force
neither intended nor likely to cause death or great bodily harm. See, e.g., State v.
Pearson, 288 N.C. at 39. North Carolina decisions have also found that a warning shot
may constitute nondeadly force. See State v. Whetstone, 212 N.C. App. 551, 558 n.4
(2011); State v. Polk, 29 N.C. App. 360 (1976). Thus, in the above scenario, one might
conclude that John could rely on self-defense if he used non-deadly force to defend
himself and unintentionally killed his assailant.

Since the mid-1990s, however, the North Carolina courts have tried to establish a firmer
boundary between intentional and unintentional killings for purposes of self-defense. In
various situations, they have held that a defendant who used nondeadly force and
unintentionally killed could not rely on self-defense despite his claim that he was
defending against a deadly assault. Thus, in addition to the warning shot scenario
above, the courts have held that the defendant was not entitled to rely on self-defense
based on evidence that he grabbed a gun from an assailant (or the assailant tried to
grab the defendant’s gun) and in the ensuing struggle the gun inadvertently went off
and killed the assailant. See, e.g., State v. Nicholson, 355 N.C. 1, 30-31 (2002)
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(warning shots); State v. Gray, 347 N.C. 143, 166-67 (1997) (gun struggle), overruled
on other grounds, State v. Long, 354 N.C. 534 (2001); State v. Hinnant, N.C. App.
__, 768 S.E.2d 317, 319-20 (2014) (warning shots); State v. Gaston, 229 N.C. App.
407 (2013) (gun struggle).

To make a long story short, these decisions rest on the phrasing of the first requirement
for self-defense in murder cases. The requirement is often phrased as follows: The
defendant must have believed in the need to kill to avoid death or great bodily injury.
Focusing on the first part of this requirement, decisions have held that the defendant
must literally “believe in the need to kill,” shown by an intent to kill or at least an intent
to use deadly force. See also North Carolina Pattern Jury Instruction—Crim. 206.10 at p.
2 n.4 (June 2014). In other words, the evidence must show that the defendant
intentionally shot at his assailant in self-defense. Under this approach, a defendant who
uses nondeadly force, such as firing a warning shot or struggling over a gun without
intending to fire it, is not entitled to claim self-defense even if he believes his actions will
address the threat he is facing. Because he does not believe in the need to kill, his
defense, if any, is accident, not self-defense.

It's possible that the courts did not intend to impose such a blanket requirement. The
courts may have rejected the defendant’s claim of self-defense in particular cases
because they doubted that the defendant believed he was facing death or great bodily
harm, which is also part of the “belief” requirement. Language from some cases
suggests that the defendant’s perception of the threat against him is the critical inquiry
for the “belief” requirement, not the method of force he used or the ultimate result. See
State v. Richardson, 341 N.C. 585, 590 (1995); see also John Rubin, The Law of Self-
Defense in North Carolina at 47-48 (UNC Sch. of Gov. 1996). The literal language of the
“belief” requirement and cases applying it may not support this narrower focus,
however. See also State v. Crawford, 344 N.C. 65, 77 (1996) (refusing to modify jury
instruction requiring that defendant have believed in need to Kill).

The potential impact of accident as a defense instead of self-defense. What is
the impact of applying accident instead of self-defense principles to warning shot, gun
struggle, and other murder prosecutions in which the defendant acted defensively but
did not intend to kill or use deadly force? The case law on accident is relatively
undeveloped in these situations, making the rules less certain than in self-defense
cases. Based on the above decisions and the additional ones cited below, here are some
possibilities to consider.

1. Jury instructions. The courts have held that the defendant is not entitled to have the
jury instructed on self-defense in these cases. Still, some explanation to the jury about
self-defense principles may be necessary. For the defense of accident to apply, the
defendant must have engaged in lawful conduct and must not have acted with culpable
negligence. See, e.g., State v. Riddick, 340 N.C. 338 (1995). The firing of warning shots
or use of physical force to gain control of a gun could be considered unlawful or
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criminally negligent unless the defendant had the right to take those actions to defend
himself. Accordingly, a hybrid instruction of some kind, explaining how principles of self-
defense may make the defendant’s actions permissible, may be necessary.

2. Evidence. The courts have sometimes found that the defendant could not offer the
sort of evidence allowed in self-defense cases to explain why the defendant believed it
necessary to take defensive action—for example, evidence of previous instances in
which the victim acted violently, which made the defendant reasonably believe it
necessary to use force in self-defense. See State v. Strickland, 346 N.C. 443, 445-46
(1997) (finding such evidence inadmissible in support of defense that court
characterized as accident defense). Again, however, for the jury to determine whether
the defendant acted lawfully and without culpable negligence—requirements for an
accident defense—such evidence would seem to be relevant.

3. Lesser offenses. The courts have held that a defendant who did not act with the intent
to Kill or at least use deadly force is not entitled to a jury instruction on imperfect self-
defense, which reduces murder to voluntary manslaughter. A defendant may still be
entitled to an instruction on involuntary manslaughter. A person may be found guilty of
involuntary manslaughter if he killed another person by either (1) an unlawful act that
does not amount to a felony and is not ordinarily dangerous to human life or (2) a
culpably negligent act or omission. See State v. Wilkerson, 295 N.C. 559, 579 (1978).
The cases do not provide clear direction on how to apply these elements to the kinds of
cases discussed in this post, however. For example, State v. Hinnant, 768 S.E.2d at
320-21, presented a seeming Catch-22 to a defendant who claimed that he fired two
warning shots and inadvertently hit the victim. The court held that he was not entitled to
a voluntary manslaughter instruction based on imperfect self-defense because he did not
intend to shoot anyone, but he was not entitled to an involuntary manslaughter
instruction because he intentionally discharged a firearm under circumstances naturally
dangerous to human life.

4. Whether the defendant testifies. The cases recognize that for a defendant to rely on
self-defense, he need not testify. Other evidence may show that he met the
requirements of self-defense, including the requirement in @ murder case that he
believed in the need to kill to avoid death or great bodily harm. See State v. Broussard,
__ N.C. App. , 768 S.E.2d 367, 370 (2015). As a practical matter, however, a
defendant who relies on self-defense will often take the stand to explain what happened.
The defendant’s testimony about his intent when he fired or took other actions will likely
be critical to whether the case is governed by self-defense principles or the evolving
rules on accident.
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Court of Appeals Rules on Pretrial Self-Defense Immunity Hearings
Posted on Oct. 13, 2021, 2:15 pm by Jonathan Holbrook

5

Last month, the Court of Appeals decided State v. Austin, N.C. App. ___, 2021-
NCCOA-494 (Sept. 21, 2021), and a summary of the opinion is available here. Austin
addressed several noteworthy self-defense issues, including the sufficiency of the state’s
evidence to rebut the presumption of reasonable fear under the “castle doctrine”
statutes added in 2011 and whether the trial court’s jury instructions on that issue were
proper.

But first, the court had to decide whether the statutory language conferring “immunity
from liability” meant that the defendant was entitled to have this issue resolved by the
judge at a pretrial hearing. That’s a question I've been asked fairly often over the past
few years, and my sense is that prior to Austin there were divergent practices on this
point around the state.

This post takes a closer look at that portion of the court’s opinion, and explores what we
now know and what we still don't.

Background Issues and Austin

My colleague John Rubin previously wrote an excellent blog post summarizing this issue,
which you can revisit here. As his post explains in more detail, G.S. 14-51.2(e) and G.S.
14-51.3(b) provide that a person who uses force as permitted under the statutes in
defense of self or others, or in defense of the home, workplace, or vehicle, is “justified in
using such force and is immune from civil or criminal liability for the use of such force.”
In most other states with similar statutes, their courts have consistently interpreted
these statutes to mean that the defendant has a right to a pretrial hearing and a judicial
determination of the immunity issue. However, unlike in North Carolina, most of those
other states provide immunity from prosecution, rather than immunity from liability.
John’s post presciently noted back in 2016 that it was unclear whether that difference in
phrasing might be legally significant, and therefore our state’s “self-defense immunity
provision raises several questions, which await further answers.”

Austin has now answered the pretrial hearing question in the negative, holding that the
trial court did not err by declining to conduct such a hearing on the defendant’s claim of
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statutory immunity under G.S. 14-51.2(e). The court noted that “traditional immunity”
means that a defendant is not merely protected from having a judgment entered against
him, but rather that he has “a right not to be forced into court” to defend himself in a
trial at all. The court cited several examples of other criminal statutes that confer or
address this type of immunity (G.S. 14-205.1, 15A-954(a)(9), 15A-1051, 75-11, 90-
96.2, and 90-113.27), and pointed out that those statutes are all couched in terms of
immunity from prosecution. By contrast, the castle doctrine statutes only provide
immunity from liability, which means that the “immunity is from a conviction and
judgment, not the prosecution itself.” This conclusion was reinforced by the fact that,
unlike traditional immunity provisions, the immunity conferred under the castle doctrine
statutes typically involves “deeply fact-intensive questions” that must be resolved by the
jury. Therefore, the court held, “where, as here, the trial court determined that there
were fact questions concerning the applicability of the castle doctrine defense, the trial
court properly permitted the case to proceed to trial so that a jury can resolve those
disputed facts.”

So far, I haven't offered very much that you didn’t already know from reading the case
itself or the earlier blog posts. Let’s dig a little deeper.

Is North Carolina alone in taking this view?

Not quite. As noted above, there is a broad consensus among other castle doctrine
states that a pretrial hearing before the judge is required, but those states generally
confer immunity from prosecution rather than liability. To date, I am aware of one other
state (Iowa) with immunity statutes more closely analogous to North Carolina’s and
whose courts have adopted an interpretation similar to Austin. In fact, the Iowa
Supreme Court referenced North Carolina’s statutes in reaching its conclusion that a
pretrial hearing was not required:

This case is our attempt to resolve another open question under the 2017 “stand
your ground” legislation. [...] On appeal, the defendant argues that Iowa Code
section 704.13 entitled him to a pretrial evidentiary hearing where he could have
presented his justification defense and been vindicated without need for a trial.
See Iowa Code § 704.13. We conclude, however, that the 2017 legislation does
not require pretrial hearings. Significantly, section 704.13 provides an immunity
from “liability,” id., not an immunity from “prosecution” as in some other states
with stand-your-ground laws. [...] Other state laws, similar to Iowa’s, do not
afford immunity from criminal prosecution. In North Carolina, the statute uses
the phrase “"immune from civil or criminal liability.” N.C. Gen. Stat. Ann. § 14-
51.3(b)[....] In any event, Iowa did not opt for the “"prosecution” language that
has generally been interpreted as affording a right to a pretrial hearing.

https://nccriminallaw.sog.unc.edu/court-of-appeals-rules-on-pretrial-self-defense-immunity-hearings/ 2/5



9/14/22, 2:27 PM Court of Appeals Rules on Pretrial Self-Defense Immunity Hearings — North Carolina Criminal LawNorth Carolina Criminal Law

State v. Wilson, 941 N.W.2d 579 (Iowa 2020). In other words, it's undoubtedly a
minority view, but perhaps less strikingly so once the different wording of the statutes is
taken into account.

Is this really the first case we’ve ever had on this issue?

For the most part, yes. These statutes have been around for ten years, but until last
month there was no clear North Carolina appellate guidance on this point. During several
case updates last year, I incorrectly predicted that we might get an answer to this
question in State v. Fernandez, __ N.C. App. __, 852 S.E.2d 447 (2020), a case that
raised many of the same arguments. But Fernandez was issued as an unpublished
decision, and the court held that it did not need to resolve the matter because even if
the defendant was entitled to a pretrial hearing, he waived it:

The State contends North Carolina General Statutes §§ 15A-51.2-.3 do not
“mandate a pretrial determination” of immunity. The State is correct that “[b]oth
statutes are silent about the procedure for raising immunity.” See N.C. Gen.
Stat. §§ 15A-51.2-.3. But since Defendant waived any potential right to a
pretrial determination of immunity, we need not address the proper procedure
for determining immunity prior to trial.

Id. In another interesting twist, Austin actually began its appellate journey back in 2017,
more than two years before the defendant in Fernandez was convicted. The defendant in
Austin sought interlocutory review of the trial court’s order denying her request for a
pretrial immunity hearing and motion to dismiss. After the Court of Appeals denied the
defendant’s petitions for writ of mandamus and writ of certiorari, the state Supreme
Court initially allowed a petition for writ of certiorari in December of 2017 to review the
appellate court’s denial (370 N.C. 378), but then reversed course in a per curiam
decision in September of 2018 and concluded that cert had been improvidently allowed
(371 N.C. 465). The Court of Appeals opinion being discussed here arose out of the
defendant’s subsequent conviction at trial in May of 2019.

If you're a fan of appellate procedural labyrinths or interpreting tea leaves, those details
may be intriguing. For everyone else, the short answer is yes — this is basically our first
direct guidance on the issue.

So is the issue finally settled now?

Not just yet, for a few reasons. First, under Rule 32 of the Rules of Appellate Procedure,
the court’s mandate normally issues 20 days after the opinion is published, unless the
court orders otherwise. The defendant in Austin filed a motion last week requesting a
rehearing en banc and asking that the court stay the issuance of its mandate until the
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motion is resolved. In addition to challenging the court’s rulings on the issue of rebutting
the statutory presumption of reasonableness, the defendant’s motion argues that the
pretrial hearing issue is one of “exceptional importance” that warrants en banc review.
And, of course, depending on how the Court of Appeals rules on that motion, the
defendant might once again choose to seek discretionary review at the state Supreme
Court. I'm not expressing an opinion about the merits of those arguments or speculating
about how either court might respond, but simply pointing out that as of the time of this
writing (and potentially as of the time that many of us are participating in case updates
later this month), there is still a possibility that the final outcome will be different.

Even if the current Austin opinion stands unaltered, there are some lingering issues that
may arise in future cases. For example, the court said that it was appropriate to have
the statutory immunity issue decided by the jury “where, as here, the trial court
determined that there were fact questions concerning the applicability of the castle
doctrine defense.” One could imagine a situation, however rare, where the relevant facts
are not in dispute and the applicability of statutory self-defense immunity turns solely on
a legal determination, such as whether a particular location qualifies as being within the
curtilage of the home. That wasn’t the issue before the court in Austin, but the limiting
introductory phrase used in the opinion may indicate that a separate hearing before the
judge would be the appropriate procedure in such cases.

Furthermore, if it's correct that there are still some types of criminal cases in which
statutory self-defense immunity should be decided by the judge at a hearing rather than
by the jury at a trial, when should that hearing be held? G.S. 15A-952(f) states that
“when a motion is made before trial, the court in its discretion may hear the motion
before trial, on the date set for arraignment, on the date set for trial before a jury is
impaneled, or during trial.” A key holding in Austin was the court’s conclusion that the
castle doctrine statutes only provide a defendant with immunity from conviction and
judgment, not immunity from undergoing a trial at all. So it seems that it would still be
within the trial judge’s discretion to conduct the hearing at some later point “during
trial,” such as after all the evidence has been presented, but it may be just as much
within the judge’s discretion to conduct that hearing “before trial” if she chooses.

Will the Austin opinion stand as currently issued? Are there still some criminal cases in
which a separate hearing before the judge would be appropriate? If so, what exactly is
the test for distinguishing between the two types? When should the hearing be held?
Additionally, to circle back to John Rubin’s earlier post, if the trial court does conduct
such a hearing, what are the procedural rules and the parties’ respective burdens of
proof? I'm afraid those are all questions which continue to “await further answers,” but
with this latest case we finally seem to be getting a little closer to finding out.

Category: Case Summaries, Crimes and Elements, Procedure, Uncategorized | Tags: castle doctrine,
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In self-defense cases, the defendant typically claims that the “victim” was actually the assailant and that the defendant
needed to use force to defend himself, family, home, or other interests. Because of this role reversal, the rules of
evidence allow the defendant to offer evidence to show that the victim was the assailant or at least that the defendant
reasonably believed that the victim intended to do harm. In State v. Bass, _ N.C. ___, 819 S.E.2d 322 (2018), the
North Carolina Supreme Court clarified one form of evidence that a defendant may not offer about the victim in a self-
defense case. This post reviews the evidence found impermissible in Bass as well as several types of evidence that
remain permissible.

Background

To make a long story short, the defendant, Bass, shot Fogg while the two were in the breezeway of Bass’s apartment
complex. He relied on self-defense against the charges of attempted murder and assault with a deadly weapon with
intent to kill inflicting serious injury. The jury convicted him of assault with a deadly weapon inflicting serious injury.

One issue concerned the jury instructions given by the trial judge. Although the judge instructed the jury on self-
defense, he denied Bass’s request for an instruction that he did not have a duty to retreat in a place where he had a
“lawful right to be,” as provided in G.S. 14-51.3 on defense of person. The judge reasoned that Bass was not entitled
to the instruction because the breezeway was not within the curtilage of Bass’s home. The Court of Appeals reversed
and granted a new trial, essentially finding that the statutory language means what it says—a person does not have a
duty to retreat in a place where he has a lawful right to be, including a public place. | wrote a previous post about this
aspect of the Court of Appeals’ decision. The Supreme Court affirmed, holding that when a defendant is entitled to a
self-defense instruction, he “is entitled to a complete self-defense instruction, which includes the relevant stand-your-
ground provision.” Slip Op. at 10, 819 S.E.2d at 326 (emphasis in original).

A second issue concerned the admissibility of testimony about previous violent acts by Fogg.

Williford, Fogg’s ex-girlfriend, would have testified that Fogg had, without provocation and in front of Williford’s
three-year-old daughter, pulled a gun on Williford and choked her until she passed out. She also would have
testified that Fogg beat her so badly that her eyes were swollen shut and she was left with a bruise reflecting an
imprint of Fogg’s shoe on her back. Michael Bauman would have testified that, on one occasion, he witnessed
Fogg punch his own dog in the face because it approached another individual for attention. On another
occasion, Bauman encountered Fogg at a restaurant, where Fogg initiated a fight with Bauman and also
“grabbed” and “threw” Bauman’s mother-in-law when she attempted to defuse the situation. Terry Harris
would have testified that Fogg, a complete stranger to him, initiated a verbal altercation with him in a
convenience store. Two or three weeks later, Fogg pulled over when he saw Harris walking on the side of the
road and hit him until Harris was knocked unconscious. According to Harris, Fogg “[s]plit the side of [his] face”
such that he required stitches. Slip Op. at 14-15, 819 S.E.2d at 328.

The trial judge excluded this testimony. The Court of Appeals held that the evidence was admissible in support of
Bass’s defense that Fogg was the aggressor on the night Bass shot him. The Court of Appeals also held the trial judge
erred in denying the defendant’s motion to continue after the prosecutor learned the night before trial of five additional
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instances of assaultive behavior by Fogg, which the prosecutor disclosed to defense counsel. The Supreme Court
reversed, holding that the testimony offered by the defendant was inadmissible character evidence and that evidence
of the additional acts would have been inadmissible for the same reason.

Evidence about the Victim

Character to show conduct. The rules on character evidence, the subject of the Supreme Court’s opinion, have
several precise steps. Please bear with me.

Generally, evidence of a person’s character is not admissible to prove he “acted in conformity therewith on a particular
occasion.” N.C. R. Ev. 404(a). In other words, a party may not offer evidence of a person’s past character to show that
he committed the current deed. An exception to this general rule allows a defendant in a criminal case to offer evidence
of “a pertinent trait of character of the victim.” N.C. R. Ev. 404(a)(2). The Supreme Court in Bass recognized that
evidence of a victim’s violent character is pertinent and thus admissible in determining whether the victim was the
aggressor in a case in which the defendant claims self-defense. Slip Op. at 13, 819 S.E.2d at 327.

The inquiry does not end there. North Carolina Rule of Evidence 405 specifies the forms of evidence that are
permissible to show character, including violent character. Rule 405(a) allows reputation and opinion testimony in “all
cases in which evidence of character or a trait of character of a person is admissible.” Thus, a witness who knows the
victim can give an opinion that the victim is a violent person. However, Rule 405(b) only allows evidence of specific
instances of conduct to show character when “character or a trait of character of a person is an essential element of a
charge, claim, or defense.” Thus, a witness can testify that the victim engaged in specific acts of violence only if the
victim’s character for violence is an essential element.

Here, the Court of Appeals and Supreme Court disagreed. The Court of Appeals held that whether the defendant or
victim was the aggressor is an essential inquiry, or element, of self-defense. Rule 405(b) therefore allowed Bass to
present evidence of specific acts of violence by Fogg to show that he had a violent character and therefore was the
aggressor. The Supreme Court agreed that whether the defendant or victim was the aggressor is a central inquiry.
However, to the Supreme Court, the determinative question under Rule 405(b) is whether the victim’s violent or
aggressive character is an essential element, which is a different question than whether the victim was the aggressor in
the current incident. The Supreme Court answered no. Accordingly, Fogg’s past acts were not admissible under Rule
405(b) to show that he was the aggressor. Contrary language in another recent Court of Appeals decision, State v.
Greenfield,  N.C. App. ___, Slip Op. at 6-8 (Dec. 4, 2018), probably does not survive the ruling in Bass.

But wait, there’s more. Bass does not address or rule out other theories of admissibility of prior violent acts by the
victim. These are discussed at greater length in Chapter 7 of my book The Law of Self-Defense in North Carolina
(1996), which obviously has aged but still reflects the applicable evidence principles and includes cites to pertinent
court decisions.

Known acts to show reasonable fear. If the defendant knows of prior violent acts by the victim, longstanding law in
North Carolina recognizes that the defendant may offer evidence about the acts to show why he feared the victim and
why his fear was reasonable. See, e.g., State v. Johnson, 270 N.C. 215, 218-20 (1970). The evidence is not subject to
the limitations on character evidence because its relevance is to show the defendant’s state of mind and the
reasonableness of his apprehension of the victim. The Bass decision, which dealt with prior acts by the victim that were
not known by the defendant, does not affect this theory of admissibility. Another recent decision, in which the Court of
Appeals relied on this type of evidence to show that the defendant reasonably believed it was necessary to use deadly
force, should remain good law. See State v. Irabor, _ N.C. App. ___, Slip Op. at 7-9 (Nov. 20, 2018).

Threats by the victim. Evidence of threats by the victim against the defendant are admissible under North Carolina
law for various reasons. Whether known or unknown by the defendant, such threats show the victim’s intent. The
cases treat threatening statements by the victim against the defendant like threats by the defendant against the victim:
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they are statements of intent tending to show how the person making the threat later acted. Thus, in a self-defense
case, threats by the victim against the defendant are relevant to show that the victim was the aggressor. See, e.g.,
State v. Ransome, 342 N.C. 847 (1996). If the defendant knows of the threats, they are relevant and admissible for the
additional reason that they show the defendant’s reasonable apprehension of the victim. See, e.g., State v. Macon, 346
N.C. 109, 114-15 (1997). Again, this evidence is not subject to the limitations on character evidence.

Impeachment. When the rules on character evidence apply, other exceptions allow the defendant to offer evidence of
specific acts by the victim. If a witness testifies about the victim’s peaceful character or otherwise opens the door,
North Carolina Rule of Evidence 405(a) allows cross-examination into “relevant specific instances of conduct.” For
example, if a witness testifies about the victim’s peaceful character (permitted under Evidence Rule 404(a)(2) in some
instances), the defendant may impeach the witness through cross-examination about prior violent acts of the victim.
See generally State v. Gappins, 320 N.C. 64, 68—-70 (1987) (applying this rule to allow State’s cross-examination of
defendant’s character witnesses).

Rule 404(b). North Carolina Rule of Evidence 404(b) creates another exception to the limits on character evidence. It
allows evidence of specific crimes, wrongs, or acts “for other purposes,” such as motive, intent, preparation, plan, and
absence of mistake. The North Carolina courts have held that Rule 404(b) is a rule of inclusion. See State v. Coffey,
326 N.C. 268, 278-79 (1990). Prior acts, including acts of the victim, are admissible if they are relevant for some
purpose other than to show that the person has the propensity, or character, to commit the current act under
consideration. See, e.g., State v. Smith, 337 N.C. 658, 664—67 (1994) (holding that prior acts of victim were not
admissible under Rule 404(b) in this case). Whether Fogg’s prior acts might have been admissible under Rule 404(b)
for a non-character purpose was not considered in Bass.

Potential impact of defensive-force statutes. Another question concerns the impact of the defensive-force statutes
enacted by the General Assembly in 2011, which recent cases have recognized depart from prior law in some
important respects. Provisions potentially relevant to this discussion include G.S. 14-51.2(d), which establishes a
presumption that a person who unlawfully and forcibly enters a person's home, motor vehicle, or workplace is
presumed to be doing so with the intent to commit an unlawful act involving force or violence. Suppose the State tries
to rebut this presumption by offering evidence that the person did not enter with this intent. Would such evidence open
the door to further rebuttal by the defendant through evidence of prior acts by the victim?

On their face, this provision and others in the defensive-force statutes do not address evidence law. | wonder, however,
whether the expanded rights enacted by the General Assembly could be read as affecting, or at least simplifying, the
overall approach to evidence issues in self-defense cases. Although many avenues remain after Bass for the
defendant to introduce evidence about the victim’s prior conduct, the road map is complicated and has some
unexpected potholes.
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The common law right to use defensive force in North Carolina rests on three fundamental principles: necessity,
proportionality, and fault. Ordinarily, when a person uses defensive force, the force must be reasonably necessary to
prevent harm; the force must be proportional to the threatened harm; and the person using defensive force must not be
at fault in the conflict. See John Rubin, The Law of Self-Defense § 2.1(b), at 14—-15 (UNC School of Government,
1996). North Carolina’s new statutes on defensive force continue to rely on these principles. As under the common
law, the statutes do not always refer to these principles in describing the circumstances in which a person may use
defensive force. But, as this post is intended to show, the basic principles of necessity, proportionality, and fault remain
central to the statutory rights.

Necessity. Under the common law, defensive force is permissible only when necessary, or more accurately when it
reasonably appears to be necessary, to prevent harm. The common law expresses this principle in the requirement
that the defendant must have a reasonable belief in the need to use defensive force.

The principle of reasonable necessity can be seen in the statutes on defensive force. A lawful occupant of a home,
workplace, or motor vehicle has the right to use deadly force against a person who is unlawfully, forcibly entering those
areas or had done so. This right arises because the statutes create a presumption of “reasonable” fear of imminent
death or great bodily injury in those circumstances. G.S. 14-51.2(b) (stating presumption and also applying it to
unlawful removal of person from those areas); G.S. 14-51.3(a)(2) (stating right to use deadly force in circumstances
permitted by G.S. 14-51.2(b)); see also State v. Coley, __ N.C. App. ___, 822 S.E.2d 762 (2018) (recognizing
presumption of reasonable fear), review granted, _ N.C. ___, 824 S.E.2d 428 (2019).

The presumption is new, but the principle of reasonable necessity underlies it. The presumption essentially views an
unlawful, forcible entry as creating a reasonable necessity for the use of defensive force, including deadly force. The
presumption is rebuttable as provided in the statute, a topic for another post.

The statute on defense of person also expresses the principle of reasonable necessity through a reasonable belief
requirement. It states that a person is justified in using nondeadly force when the person “reasonably believes that the
conduct is necessary” to defend against the imminent use of unlawful force. Likewise, the statute recognizes a
person’s right to use deadly force when the person “reasonably believes that such force is necessary” to prevent
imminent death or great bodily harm. G.S. 14-51.3(a), (a)(1); see also State v. Parks, ___ N.C. App. __ ,824 S.E.2d
881 (2019) (holding that trial judge erred in failing to instruct on self-defense where evidence was sufficient to support
defendant’s assertion of reasonable apprehension of death or great bodily harm).

Proportionality. The common law distinguishes between situations in which a person may use deadly force against a
threat of harm—that is, force likely to cause death or great bodily harm—and nondeadly force. This distinction
implements the principle of proportionality, recognizing that deadly force is not permissible to prevent relatively minor
harms such as a nondeadly assault or the loss of property.

The statutes retain this distinction by allowing deadly force against some threats of harm and not others. Under G.S.
14-51.2, an unlawful, forcible entry into the home, workplace, or motor vehicle is considered so threatening that deadly
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force is presumptively permissible. Under G.S. 14-51.3, deadly force is permissible to prevent imminent death or great
bodily harm but not to prevent mere “unlawful force.” See also State v. Pender, ___ N.C. App. ___ (June 18, 2019)
(recognizing distinction).

Both statutes contain a “stand-your-ground” provision, which allows a person to use deadly force without retreating.
The right of a person to stand his or her ground, however, does not give the person the right to use deadly force when
only nondeadly force is permissible. For example, if A slaps B, the stand-your-ground provision does not give B the
right to use deadly force in response. B may only use nondeadly force if reasonably necessary to defend himself—his
response must be proportional to the harm he faces.

Fault. The common law ordinarily takes away the right to use defensive force when the person is the aggressor in the
encounter. There are different kinds of aggressors and different circumstances in which an aggressor may regain the
right to use defensive force. Generally, the aggressor doctrine reflects the principle that a person is not justified in using
defensive force if he or she was at fault, as that term is used in the law, in bringing about the conflict.

The statutes include an aggressor provision, which recognizes that the statutory rights to use defensive force are
ordinarily unavailable to a person who provokes the use of force against himself or herself. G.S. 14-51.4(2); see also
State v. Holloman, 369 N.C. 615 (2017) (holding that statutory provision allowing initial aggressor to regain right to use
defensive force without withdrawing does not apply to aggressor with murderous intent).

The statutes contain an additional fault disqualification. The statutory rights of defensive force are unavailable to a
person who was attempting to commit, committing, or escaping after the commission of a felony. G.S. 14-51.4(1). Two
cases pending in the North Carolina Supreme Court raise the question of how far this disqualification goes. See State
v. Coley, _ N.C.___, 824 S.E.2d 428 (2019); State v. Crump, ___ N.C. ___, 820 S.E.2d 811 (2018); see also Wayne
R. LaFave, Substantive Criminal Law § 10.4(c), at 211 & n.74 (3d ed. 2018) (noting that some state statutes declare
that people involved in certain criminal activities do not have a right of self-defense).

In future posts, | will delve further into the specific conditions and circumstances in which a person has the statutory
right to use defensive force.
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Several years ago (some might say that's an understatement) | wrote The Law of Self-Defense in North Carolina, in
which | looked at over 200 years’ worth of North Carolina court opinions on self-defense and related defenses, such as
defense of others and defense of habitation. The book’s approach reflected that North Carolina was a common law
state when it came to self-defense. The right to act in self-defense depended primarily on the authority of court
decisions. The General Assembly’s adoption in 2011 of three defensive force statutes—G.S. 14-51.2, G.S. 14-51.3, and
G.S. 14-51.4—changed that. An understanding of the law of self-defense in North Carolina now must begin with the
statutory law of self-defense.

I must admit that | did not fully appreciate the significance of the statutes when they first appeared. | saw them as
revising, supplementing, and clarifying the common law. Now that we have almost twenty reported appellate decisions
that have grappled with the statutes (as well as some unpublished decisions), | can see | had it wrong. The statutes
create independent defenses, with their own requirements. The enormous body of common law remains significant,
both as a means for interpreting and applying the statutes and as a source of additional rights. It is important to
recognize, however, that the statutes do not necessarily align with the common law.

The statutory defenses affect both the right to use defensive force outside the courtroom in the real world and the
procedures used in the formal world of the courtroom for judging acts of defensive force. The statutes affect such
important procedural issues as whether evidence is relevant and admissible, the circumstances in which the jury

should be instructed about defensive force, and the wording of those instructions.

Below are some initial takeaways from the cases, which illustrate the importance of closely examining the statutory
provisions in every case involving defensive force. In future posts, | intend to discuss the impact of the statutes on
specific rules and procedures.

The statutory defenses. G.S. 14-51.2 creates a statutory right to use defensive force in one’s home, workplace, or
motor vehicle under the conditions stated there. There are obvious and subtle differences between the statutory
defense and the common law defense of habitation. Among other things, the statute’s protections extend to motor
vehicles as well as homes and businesses and include presumptions that insulate a lawful occupant’s use of deadly
force against someone who unlawfully and forcibly enters those areas. The cases recognize the statute’s expanded
scope. For example, in State v. Kuhns, ___ N.C. App. ___, 817 S.E.2d 828 (2018), the court recognized that the
statutory protections apply to the “curtilage” of the home, including in that case the yard around the defendant’s home,
and not just the home and structures attached to the home. See also State v. Copley, _ N.C. App. ___ (May 7, 2019)
(directing pattern jury committee to revise pattern instruction to include broader definition of curtilage), temp stay
allowed, __ N.C. __ (May 23, 2019). The statute does not merely enlarge the common law defense of habitation. It
creates a separate and different right to use deadly force in one’s home, workplace, or motor vehicle (discussed
further in my blog post here).

G.S. 14-51.3 creates a statutory right to use force in defense of one’s self or another person, which differs from the
common law on defense of person. Most notably, the statute includes an explicit stand-your-ground provision, stating
that a person does not have a duty to retreat “in any place he or she has the lawful right to be” when the person meets
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the requirements of the statute. G.S. 14-51.3(a). In several cases, the courts have reversed convictions for the failure
to instruct the jury about this right. See, e.g., State v. Lee, 370 N.C. 671 (2018); State v. Bass, __ N.C. _ , 819 S.E.2d
322 (2018); State v. Irabor, N.C. App. , 822 S.E.2d 421 (2018); State v. Ayers, ___ N.C. App.__, 819 S.E.2d
407 (2018). Other cases working their way through the courts will show the extent to which the defense-of-person
statute diverges from the common law in other respects.

G.S. 14-51.4 elaborates on the right to use defensive force in the above two statutes. Thus, a person may not rely on
the statutory defenses if he or she was “[w]as attempting to commit, committing, or escaping after the commission of a
felony.” G.S. 14-51.4(1). The courts are currently considering the meaning of this provision, which differs from the
phrasing of common law aggressor principles. One panel of the Court of Appeals has applied the felony disqualification
literally, holding that a defendant who had a previous felony conviction and was unlawfully in possession of a firearm
was not entitled to a jury instruction on the statutory right of defense of person. The North Carolina Supreme Court has
agreed to hear the case. See State v. Crump, ___ N.C. App. ___, 815 S.E.2d 415 (2018), discretionary review allowed,
_N.C.__ ,820S.E.2d 811 (2018). (The Court of Appeals opinion is discussed further in my blog post here.) In a
more recent case, another panel of the Court of Appeals didn’t mention the felony disqualification in considering
whether the trial judge should have instructed the jury on defensive force. In State v. Coley, _ N.C. App. ___, 822
S.E.2d 762 (2018), the defendant had a broken leg and was using crutches and a wheelchair. His evidence showed
that he had been repeatedly assaulted by the victim and, when the victim reentered the defendant’s home, the
defendant managed to climb back into his wheelchair, retrieve a gun, and shoot the victim. The majority found that the
trial judge erred in failing to instruct the jury on self-defense and defense of habitation. The dissent would have found
no error. Neither the majority nor the dissent addressed whether the felony disqualification applied to the defendant,
who had a previous felony conviction and was actually convicted in the case of being a felon in possession of a firearm.
The North Carolina Supreme Court has also accepted review of this case.

The common law still matters. Although the statutes establish independent rights to use defensive force, the
common law still matters. For one, the statutes restate bedrock common law principles. For example, the defensive
force statutes incorporate the concept of “reasonable necessity”—that is, that a person may use defensive force if
reasonably necessary to defend against harm (although reasonableness is presumed in the statute on defensive force
in the home, workplace, or motor vehicle). Common law decisions involving this central tenet of defensive force
therefore remain significant in interpreting and applying the statutory provisions. Among other things, as under the
common law, a defendant may offer evidence about why he or she had a reasonable apprehension of harm from the
victim, including evidence about prior violence by the victim. See State v. Irabor, ___ N.C. App. ___, 822 S.E.2d 421
(2018) (holding that such evidence supported instruction on statutory self-defense). [The admissibility of evidence
about the victim in self-defense cases is discussed further in my blog post here]. The cases rely on other common law
principles in addressing the statutory defenses, such as the requirement that the evidence must be considered in the
light most favorable to the defendant when determining whether the defendant is entitled to a jury instruction on the
defense. Id.; see also State v. Coley, above.

The common law also may be a source of additional rights. The statute on defensive force in the home, workplace, and
motor vehicle explicitly states that it does not repeal or limit other common law defenses. The statute on defense of
person does not contain such a provision, but it also does not state that it abrogates common law rights. Imperfect self-
defense, which reduces murder to voluntary manslaughter, is an example of a common law defense that isn’t
mentioned in the statute but probably remains viable. It is difficult to imagine that the General Assembly intended to
eliminate that common law doctrine. Cf. State v. Lee, 370 N.C. 671, 678-79 (2018) (Martin, C.J., concurring)
(observing that defendant may be entitled to perfect defense of another based on statutory defense of person in
situations in which the common law only allows imperfect defense of another).

Going forward. Defensive force cases have always been complicated, perhaps more so than necessary. See Brown
v. United States, 256 U.S. 335, 343 (1921) (Holmes, J.) (observing that the law of self-defense has had a “tendency to
ossify into specific rules”). They will probably get more complicated in the near future as the courts sort out the
meaning and impact of the defensive force statutes. Based on my understanding of the cases so far, the best course is
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to figure out the statutory rights in each case, use the common law as appropriate in interpreting and applying the
statutes, and identify the potential applicability of common law rights in addition to the statutory rights. These principles
will determine such critical issues as whether the defendant is entitled to instructions to the jury on defensive force,
what instructions should be given, and how the instructions should be worded, which have been central concerns in
many of the recent decisions.
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STATEVS. HAILEY CLIENT

* Baby Precious
* 7lbs.8 oz.

* 8 weeks old

STORYTELLING AND
VISUALAID IN
SENTENCING

Hailey Client




FACT PATTERN

Client: Hailey, 18 years old

Charged with: Felony Child Abuse for Shaking her 8 weeks old, Class E
Felony

Background: Single Mom. Hailey’s mother does not approve, kicks her
out of house but pays for room and grocery money. She has access to
OBGYN through Medicaid. Rents room in her friend’s 2 bedroom
apartment.

Doctor calls Police and Department of Social Service after client admits
to shaking baby. During interview with officers Hailey admits to shaking
baby.

Hailey signs a family services agreement, underwent a parent capacity
evaluation and took parenting classes.

FACT PATTERN (CONTINUED)

* Family Youth Services not involved because maternal grandmother agrees to care for
baby.
* Hailey locked up but released under NCGS15A-534.4, because she was breastfeeding

baby. Judge allows for supervised visitation at grandma’s house.

NCGS 14-318.4 (A)(4)




GOAL IN SENTENCING

*1/A block sentencing block

* ultimate goal is probation

STORYTELLING INTRIALVS. SENTENCING

*STORY OF INNOCENCE
*STORY OF MITIGATION

(o]




STORYTELLING FOR MITIGATION

* Starts with Investigation
* Talk to your client and family and listen in between the lines for mitigation.

* So used to listening for legal issues and story of innocence
* Train yourself to look and listen for mitigation

* Investigate Mitigation not only Justification
* That teacher/mentor, sponsor

+ That old man/woman who client took groceries to

* Photos of house that client was brought up in

10

MITIGATION STARTS WITH INVESTIGATION

* HOW SMART IS SHE
* LEVEL OF SCHOOL COMPLETED
« ®RECORDS TAKE A LONG TIME

11

STORYTELLING STARTS AT PLEA BARGAINING

* Its too late if it starts at sentencing.

* Choose your strategy but, DA’s also have discovery.You can tell them a
persuasive story of mitigation.

* Story telling doesn’t have to be about innocence, it can go to mitigation also

12




SENTENCING HEARING: WHAT THE JUDGE WANTS
TO KNOW

*|. WHY DID IT HAPPEN and

*2. HOW TO PREVENT FROM HAPPENING
AGAIN

13

WHY DID IT HAPPEN

* This is the Mitigation Evidence you collected before trial.

* Ex: 16 year old who killed her mother’s boyfriend
* Elementary school teacher called and wanted to talk
« Provided family dynamics regarding neglect by family.
* Mom had mental health issues
* Teachers had to clean the kids, clothes, provide their

« (here case was dismissed, but this is information that can be used for sentencing)

14




WHY DID IT HAPPEN: IN HAILEY’S CASE

* Young
* Didn’t have family support, mom kicked her out
* Didn’t know how to parent, no guidance or education

* Didn’t know who to deal with stress (small apartment,
incessant crying)

16

HOW DO WE PREVENT IT FROM HAPPENING
AGAIN: IN HAILEY’S CASE

* PARENTING CLASSES

* Education on dealing with stress
* Help from Mom, Grandma

* Bonding with child

* Matured

18




STATE WILL USE DEMONSTRATIVE EVIDENCE

* Shake Doll
*Video
* Victim Impact Statement

*Its so easy for them, just roll in the victim

19

STATEVS. HAILEY CLIENT

* Baby Precious
* 7lbs.8 oz.

* 8 weeks old
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TAKE AWAY

* Set the scene:
« Small apartment (photos, use the courtroom)
« Incessant noise: play
* Exhibits: Prenatal Records, albums of pictures from each visitation

* Hand up one by one

* Find out ahead of time who the state has and who will be speaking

* Object if possible to having victim rolled in until after plea, (at least can warn client)

* Sorry not sorry doesn't work

+ Prepare your client

25
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Preventing Low Level Felonies
from Becoming High Level
Habitual Felonies

Habitual Felon laws: a law that allows for greater
punishment for “repeat offenders.”

No Big Deal!

A Nationwide Trend

= Persistent offender laws to severely enhance sentences

= NC'’s habitual felon law is generally a “fourth Strike” situation

=“Primary purpose” is to “deter repeat offenders” and “segregate that person from the
rest of society for an extended period of time.”
State v. Aldridge, 76 N.C. App. 638, 640 (1985)




Habitual Felon is different from Habitual Crimes:

= Habitual DWI (3+ prior impaired driving) ncGs. 5201385

= Habitual Larceny (4+ prior larcenies) nces. 514.72

= Habitual Misdemeanor Assault (2+ prior assaults) nces. §14-33.2

= Habitual Breaking and/or Entering (1+ prior B&E) n.cG.s. §§14-7.25-7.31

= Armed Habitual Felon (1+ prior Firearm related felony) n.ces. §514.7.35-7.41

9/16/24
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Vanilla: Defendant has three (or more) felony convictions, Federal or State.
= |f convicted, defendant will be sentenced at four classes higher
= Capped at “C”

Rocky Road: Violent habitual felon.

= Defendant has two previous A-E felony convictions and is
convicted of a new A-E felony

= Life sentence

HF is a status, not a crime
= Three previous non-overlapping convictions
= Felony convictions since 1967 (N.C.G.S. §14-7.1)
= HF status is for life
= Alleged by indictment

=Convictions do not have to be for similar offenses or similar to
the newly charged offense

= Convictions must be felonies in NC or felonies under the laws ,/i“‘:\
4

of any sovereign jurisdiction where the convictions occurred (’ )“

of conviction State v. Hefner, 289 N.C. App. 223 (2023), State v.
Mincey, 292 N.C. App. 345 (2024)

'
\

= Relevant consideration is the status of the offense at the time \ /
-




How Does It Work?

= Out of State Convictions can be used to determine HF Status

= To do that, a court must find by preponderance of the evidence that the out of state
crime is “substantially similar to a North Carolina offense;”

= That is a legal determination which must be made by the trial court, it cannot be
stipulated to, even by a client’s plea! State v. Bunting, 279 N.C. App. 636 (2021)

9/16/24

Things to Watch For

= “Non-overlapping”
= Pardoned convictions

= NC convictions (prior to July 1, 1975) based on plea
of no contest

= Convictions prior to July 6, 1967

= Convictions for habitual misdemeanor assaults
(N.C.G.S. §14-33.2)

= Only one from before age 18 can be used

Non-Overlapping

st Felony. 204 Felony

Occurrence & Conviction

3rd Felony
Occurrence & Conviction

Occurrence & Conviction
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Eligibility for Violent HF

A defendant who:

Has been convicted,

Of two violent felonies,
Commits a third Class A through E felony

Non-Overlapping

2nd Violent Felany

1st Violent Felony

Occurrence & Conviction Occurrence & Conviction

11

Violent Habitual Felon N.C.G.S. §14.7.7

= Any person with two (2) non-overlapping “violent felony” convictions

= Any Class A through E felony convictions since 1967 in North Carolina

= Any repealed or superseded offenses that are the substantial equivalent to a
current Class A through E Felony in North Carolina

= Any offense from another jurisdiction “substantially similar to” an A through E
North Carolina offense

= Need NOT be defined by “foreign sovereign” as felony

= Even if a predicate offense was committed while the client was 16/17, it counts
State v. McDougald, 284 N.C. App. 695 (2022)

= Note: Excludes some felony offenses that might naturally be considered violent (assaults)

12



Punishment for Violent HF

9/16/24

13

When is Status Charged?

The decision to charge an individual as a HF or a Violent HF is entirely
within the prosecutor’s discretion

State v. Parks, 146 N.C. App. 568 (2001)

14

HF Indictment N.C.G.S. §14-7.3

= Must be separate from the principal felony Indictments

= Must include the following (for each of the 3 felonies):
1. Date of the commission;
. Date of the conviction; (MUST have 1+2, State v. Forte, 260 NC App. 245 (2018)
. State or sovereign against which the felony was committed;, and
. Identity of the court in which the conviction took place
State v. Langley, 371 N.C. 389 (2018)

S wn

15



e — - s ..

9/16/24

Non-Overlapping

B&.E Motor Vehicle (Meck. Co.)
S A —

Larceny After B&E (Meck. Co.) Larceny After B&E (Meck. Co.)

R

17

How is HF Status Proven?

Stipulation of both parties (N.C.G.S. §14-7.4)
-OR-

The original or certified copy of the court record of the prior convictions

-OR- EVEN AN ACIS PRINTOUT CERTIFIED BY A CLERK
(State v. Waycaster, NC Supreme Court, 8/14/20)

Note: The original or certified copy of the
court record of conviction is prima facie
evidence of that prior conviction.

_ EVIDENCE

18




Don’t Fall Asleep Behind the Whéel!

Late Identification of HF Status by DA

= A client might not be identified as a HF until after Bond Hearing or Probable
Cause Hearing date in District Court

= You may become aware of your client’s HF status before the prosecutor does
= Perhaps it’s time to plead quick?

= A habitual felon indictment must be part of a prosecution “for which no
judgment” has yet been entered.

= Until that happens the State can obtain and prosecute

a new habitual felon indictment

= The judge can even continue the case to allow the state
time to secure the new indictment (even with a fatal error!)
State v. Hodge, 270 NC. App. 110 (2020)

9/16/24
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HF is a status and not a standalone offense

Therefore, a HF Indictment should not result in a new bond or Order for Arrest

Indictment generally served at Scheduling Conference date in Mecklenburg

21



Rapidly Escalating Severity

Misdemeanors can become HF cases!

Example: Client charged with Misd. Larceny in District Court. Prosecutor could indict
client for Habitual Larceny, Class H, which could serve as the principal felony for a HF

indictment
But! Attempts NOT included: State v. Irvins, 277 NC App. 101 (2021)
—
,\a / Drug misdemeanors elevated to felonies

" S— pursuant to 90-95(e)(3) can also be
& habitualized! (repeat class 1 offense)

3

!
- & State v. Howell 370 N.C. 647 (2018)

9/16/24
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Key Guilty Plea Considerations

Most HF cases are resolved with non-habitual guilty pleas and sentences

= Ask your DA

= Write a letter of support

= Negotiate!
= Two class H to run consecutive
= Class | to E, rather than the offered H to D
= Programs

= |f the judge alters the terms of the written

plea, you can withdraw it
State v. Wentz 284 N.C. App. 736 (2022) " L Py it

23

Sample Non-HF Plea Transcrip

FLEA ARRANSENENT




Sample HF Plea Transcript

e

LCTT R ) ’ =t

-

The S wl s e g - - v -l S — b — . ———— —_ - T 7L
- T g 128 e  —

P = ——— A N & ——— - —— ——

9/16/24

25

Habitual Status Plea During Trial

A colloquy MUST be administered to any client admitting (pleading guilty) to Habitual
Felon Status during trial before sentencing.

Failure to do so is reversible error! State v. Williamson 272 N.C. App. 204 (2020)

26
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Consecutive Sentence Prospects

If client is serving time already or has multiple pending cases, try to
wrap them up

FEARIF YOU.COBLD MST WaAF 1T

= Work with out of county attorneys
= Work with other units (Especially PV)
= Check pending

If the defendant is not currently serving a term of imprisonment,
the trial court may exercise its discretion in determining whether

to impose concurrent or consecutive sentences
State v Dufie, 241 N.C. App. 88 2015)

28

Critique Every HF Indictment

Look for irregularities in HF indictment:

= Overlapping prior felonies

= Court records mistaken or missing

= Priors were not actually felonies

= Different names or date of birth in court records
BUT you won't get far: State v. Singleton, 386 N.C. 183 (2024) - bills of indictment
that contain non-jurisdictional deficiencies will no longer be cast aside by reason of

any informality when they expressed the crime charged in “a plain, intelligible, and
explicit manner”

Suggestion: Make it a habit to obtain copies of the alleged prior judgments and
transcripts prior to trial, or the underlying misdemeanors for a elevated felony

29

DOUBLE DIPPING IS BAD

- MNMMKAY2

Prior Record Level: No Double-Dipping

10



Sample Record
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Sample Record
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Pre-Trial Issues

Anti-Collateral Attack Rule

= Don’t wait until trial to challenge validity of prior felony conviction if you
know it’s mistaken

= |f a predicate felony conviction could be attacked, it must be done with
an MAR prior to trial (State v. Creason, 123 N.C. App. 495 (1996))

= Exception:
= A Motion to Suppress the prior conviction due to lack of counsel is viable
at any time (N.C.G.S. §15A-980)

***Some judges may permit such collateral attacks on the theory that it promotes
judicial economy

11
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Improper Collateral Attacks

My lawyer was ineffective

Court that took conviction lacked jurisdiction

Guilty plea was not knowing and/or voluntarily made

34

FWILL LET THE G00S DECKE
MY FATE. | DEMAND A TRIAL
BY COMBAT

—————— : L
o
e Vi A% b

Going to Trial

I

Habitual Felon trials are bifurcated.
Phase One, Phase Two, & perhaps Phase Three

12



HASE ON

The guilt/innocence determination of the principal felony
Jury should not hear about HF status during Phase One (N.CGS. §14-7.5)

You may refer to the sentence your client might receive for the principal felony but
NOT to the sentence as a HF

9/16/24

37

PHASE ONE

If jury acquits or principal charge dismissed:
= HF status has no effect and must be dismissed
= Status cannot stand alone

= Winner! Winner! Winner!

38

PHASE TWD

If convicted:
= HF status is a penalty enhancement
= HF status will elevate the felony punishment four (4) classes
= Capped at “C”

= Violent Habitual Felon (N.C.G.S. §14-7.12):
= |f defendant is convicted of the principal Class A-E felony, sentence is
Life without Parole

39
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Should You Pass Go?

= |f you get a Guilty verdict on the principal felony, don’t give up! E“

= You have leverage:
= Conference the case with the judge and the prosecutor
= Ask for a mitigated range sentence or a bottom of the
presumptive range sentence in exchange for a stipulation
to the HF status
= **Client must agree and execute a HF plea transcript that
admits HF status

9/16/24
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Sample HF Plea Transcript at Phase Two

ST aR ’ RARERSAL Sesiad T

B N N
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Jury trial for HF Status

= Beyond reasonable doubt
= Three (3) prior non-overlapping felony convictions
= The main evidence typically is a certified court records

= Permissible Closing Arguments in Phase 2:
= May now refer to the enhanced sentence your HF client is exposed to
= Watch for different names or dates of birth
= Exploit sloppy judgments
= When the stakes are this high, discrepancies like that are unacceptable

42
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If aggravating factors have been alleged,
the jury could be asked to deliberate a
third time on whether aggravating
factors have been proven beyond a
reasonable doubt.

9/16/24
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Habitual Felon Sentencing

Class | —) Class E
Class H —) Class D
Class G —) Class C
Class F —) Class C
Class E —) Class C
Class D —) Class C
Class A, Class B1, Class B2 —) Class A, Class B1, Class B2

***Except pre-2011

44

Violent Habitual Felon Sentencing

Class | —) Not Applicable
Class H —) Not Applicable
Class G —) Not Applicable
Class F —) Not Applicable
Class E —) Life
Class D —) Life

Class A, Class B1, Class B2 —) Life

45
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HF & Prior Record Level Points

= Felony convictions used to establish the client’s HF status cannot
count toward the prior record level point system (N.C.G.S. §14-7.6)

=BUT...
If convicted of multiple felonies in one session of court,
one of those feToRy SomeToTaTTy be-uecd 25 2
predicate conviction toward HF status, and a second one
can be used toward the prior record level (N.CG.S. §14-7.12)

=Special consideration: PDP (cocaine vs. marijuana), in Habitual
Crimes consider attempts vs. completed crimes (larceny, assault)

9/16/24
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Special Client Concerns

= Unwillingness or inability to process or accept HF sentence
= Myths regarding priors
=Dangerous decision-making

= Resist any urge to sugarcoat the news

= Suppression motion? Great! But you are
HF for life.

= Give the worst
= Visit clients early and often: build trust

= Communicate offer is better than
alternative

= Should a non-habitual offer be taken?

47

Constitutional Issues

Generally, these claims have been rejected:

Double Jeopardy
Equal Protection
Selective Prosecution
Separation of Powers
Gives DA the legislative power to define sentence for crimes
Cruel and Unusual Punishment

16



OH FO SHO

This is real. They can do it. They are doing it.

9/16/24

Can | Get a HF offer?

Sometimes, a HF status client will face more time on a non-habitual plea or conviction

When being sentenced as a HF can benefit your client:

(1) Defendants with a Class C or a Class D felony
(2) Drug trafficking offenses

Can | get a reduction in prior record level? 7 %
<
4
“ou Axm 108 6T

0N ANG Y90 T oML

50

N.C.G.S

=§14-7.1 Persons defined as habitual felons.

=§14-7.2 Punishment.

" §14-7.3 Charge of habitual felon

"§14-7.4 Evidence of prior convictions of felony offenses
"§14-75 Verdict and judgment

"§14-76 Sentencing of habitual felons

=514-7.7 Persons defined as violent habitual felons
"514-7.8 Punishment

"§14-79 Charge of Violent Habitual Felon

=§14-7.10 Evidence of prior convictions of violent felonies
=§14-7.11 Verdict and judgement

"§14-7.12 Sentencing of violent habitual felons

51
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HF cases are regular cases with the only difference being the amount of time
your client faces.

18



How To Make Sure Your
Objections Are Heard On Appeal
(aka Preserving the Record)

Glenn Gerding
Appellate Defender
123 W. Main St.
Durham, NC 27701
(919) 354-7210

Bottom Line up Front

*To ensure appellate review on
the merits of an issue, the trial
attorney must:
opreserve objections and arguments,
oestablish facts in the record, and

oappeal correctly.

Pre-trial Preparation

e Preservation of issues, objections,
and arguments begins during pre-
trial preparation.

e Thoughtful and thorough preparation

will lead to you properly preserving
issues, objections, and arguments.




Pre-trial Preparation - Discovery

e Preserve discovery issues by filing written
discovery requests, specifying what you want,
and follow up with a motion to compel. If the

motion to compel is allowed, get a written
order from the judge.

Keep a running list of items you need to ask the
State to produce.

Cite constitutional and statutory grounds for
your entitlement to the discovery.

Pre-trial Preparation

In reviewing discovery, you should ask yourself,
“how will the State introduce this evidence?

What objections will I make to this evidence?”
o Will I need a limiting instruction? Come prepared.

When you prepare questions for each of the
State’s witnesses, highlight in bold the
expected testimony of the witness that is
objectionable. Write down the basis for your
objections.

Pre-trial Preparation

« Consider objections the State could make to
your cross-examination questions and come
prepared to defend the questions.

o Come to court prepared with evidence to
support your cross-examination questions.




Pre-trial motions

e Request and motion for discovery

« Motion for complete recordation

« Motion for a bill of particulars

* Motion to sever charges or defendants

e Motion to suppress
o You MUST attach an affidavit, and you can sign the affidavit
o If the MTS is denied, you MUST object in front of the jury
; ; i

Error Preservation — Jury Selection

* Batson (race) and J.E.B. (gender) claims
o A complete recordation is imperative for preserving.
o Our Supreme Court revived Batson, but changes in the court
composition likely mean no relief in state court.
o Preserve for federal litigation.

e Manner of juror selection, including fair cross-
section of the community.

« Challenges for Cause that are denied can be
preserved for appellate review.
o Specific, technical requirements to preserve
o 15A-1214
o Have a folder with voir dire materials

Error Preservation — Jury Selection

» Spend time preparing your voir dire and
considering if there are facts about your
case that could lead to a challenge for
cause.

« Have a script to help you develop and
preserve a challenge for cause:




Error Preservation — Jury Selection

10

Error Preservation — Jury Selection

» Have case law handy to support your client’s
right to have you ask certain questions.

St s

11

Error Preservation — Jury Selection

« A prospective juror who is unable to accept a
particular defense...recognized by law is prejudiced
to such an extent that he can no longer be
considered competent. Such jurors should be
removed from the jury when challenged for cause.
State v Leonard, 295 N.C. 58, 62-63 (1978).

Defense counsel is free to inquire into the potential
jurors’ attitudes concerning the specific defenses of
accident or self-defense. State v. Parks, 324 N.C.
420, 378 S.E.2d 785 (1989).

12



Error Preservation — voir dire

e 15A-1214(h) In order for a defendant to seek
reversal of the case on appeal on the ground that
the judge refused to allow a challenge made for
cause, he must have:

e (1) Exhausted the peremptory challenges available
to him;

e (2) Renewed his challenge as provided in
subsection (i) of this section; and

e (3) Had his renewal motion denied as to the juror
in question.

13

Error Preservation - voir dire

e 15A-1214(i) A party who has exhausted his
peremptory challenges may move orally or in

writing to renew a challenge for cause
previously denied if the party either:

¢ (1) Had peremptorily challenged the juror; or
* (2) States in the motion that he would have

challenged that juror peremptorily had his
challenges not been exhausted.

14

Joinder of Charges

o 15A-926(a): Two or more offenses may be
joined in one pleading or for trial when the
offenses, whether felonies or misdemeanors
or both,

» are based on the same act or transaction or
on a series of acts or transactions
connected together or constituting parts of
a single scheme or plan.

15



Joinder of Defendants

o 15A-926(b): Charges against two or more
defendants may be joined for trial:

« When each of the defendants is charged
with accountability for each offense; or

16

Move to sever charges & defendants

* Objection to the State’s motion to
join charges is not sufficient to
preserve for appellate review.

¢ A motion to sever preserves.
015A-927(a)(1)-(2)

o Motion must be pretrial, unless “based
on grounds not previously known”
o State v. Yarborough

17

Move to sever charges & defendants

e Assert constitutional and statutory grounds.
o 5th Amendment and state constitutional grounds
o 15A-926 (same transaction, single plan)
o 15A-927 (“necessary to achieve a fair determination
of the defendant’s guilt or innocence”)

e Assert how the defendant will be prejudiced.

 Motions must be renewed at close of State’s
evidence and at the close of ALL evidence to
give the judge a chance to determine prejudice.

18



Preserving Evidentiary Error

e Objections must be:

oTimely

oln front of the jury, even if made
outside the presence of the jury

oSpecific (cite rule/statute)

olnclude constitutional grounds

oOn the record (recordation motion)

oMitigated with a limiting instruction
or mistrial request

19

Appellate Rule 10

* “In order to preserve an issue for appellate
review, a party must have presented to the
trial court a timely request, objection, or
motion,

» “stating the specific grounds for the ruling the
party desired the court to make if the specific
grounds were not apparent from the context.

e "It is also necessary for the complaining party
to obtain a ruling upon the party’s request,
objection, or motion.”

20

Rete—103(a)

« Rule 103: “"Once the court makes a definitive ruling
on the record admitting or excluding evidence,
either at or before trial, a party need not renew an
objection or offer of proof to preserve a claim of
error for appeal.”

« Held unconstitutional in State v. Oglesby, 361
N.C. 550 (2007).

« Even if a judge says an objection is preserved, that
doesn’t make it preserved.

21




Objections — Timeliness

» Motions to suppress and other
motions before or during trial
o Object at the moment the evidence is
introduced in_the presence of the jury,
even if voir dire was held immediately
before or earlier in case.

o Object if the evidence is mentioned by a
later witness.

o Don’t open the door if evidence is
suppressed.

22

Objections — Timeliness

eWhen you prepare your Cross-
examination questions for each
witness, highlight/bold/circle
the evidence and questions
that you must object to.

olList the constitutional grounds and
evidence rules

23

Objections — Timeliness

e Ask for a voir dire hearing to address witness
testimony and exhibits.
o A single document might contain various pieces of
evidence that are inadmissible for different reasons.
o During pre-trial preparation you should go through the
documents sentence by sentence and note objections.

e But you must still object during the witness'’s

testimony to the admission of the testimony
and the exhibit.

24



Objections — Timeliness

e State v. Joyner, COA 2015

o Before defendant testified, judge ruled he could
be impeached with old convictions.

o When defendant was cross-examined about the
old convictions, defense attorney did not object.

e “As an initial matter, we note that
defendant has no right to raise the
Rule 609 issue on appeal.”

25

Objections — Timeliness

» “For us to assess defendant’s challenge,
however, he was required to properly preserve
the issue for appeal by making a timely
objection at trial.”

* "Here, defendant opposed the admission of all
prior conviction evidence during a voir dire
hearing held before his testimony, but he failed
to object to the evidence in_the presence of the
jury when it was actually offered. Unfortunately
for defendant, his objection was insufficient to
preserve the issue for appellate review.”

26

Objections — Timeliness

27




Objections — Specificity

« Organize and label your questions to
match up with the evidence rule that
you are going to argue.

e Don’t rely on your memory in court.
Write it down.

28
Objections - Specificity
—)
29
Objections — Specificity
—)
m—)
30

10



Objections — Specificity

eState v. Mosley, COA 2010

o home invasion with testifying co-
defendant

o co-defendant had unrelated pending
charges

o defendant sought to cross-examine
about pending charges

oasserted Rule 608(b) as only basis

31

Objections — Specificity

» “As it does not affirmatively appear from the
record that the issue of Defendant’s
constitutional right to cross-examine Crain
about the pending criminal charge was raised
and passed upon in the trial court

or that Defendant timely objected to the trial
court’s ruling allowing the State’s motion in
limine to prohibit such questioning, this issue
is not properly before us for appellate review.
The assignment of error upon which
Defendant’s argument is based is dismissed.”

32

Sufficiency & Variance

e Have a folder for a motion to dismiss.
e Move to dismiss all charges for

insufficient evidence and variance.

oDon’t forget to make the motion.

o If defense puts on evidence, the motion
must be renewed or it is waived.

o Make a motion to dismiss for insufficient
evidence and variance after guilty verdict
BEFORE judgment.

33

11



Sufficiency & Variance

Don't limit your ) )
motion to dismiss. . mm

It's OK to only argue
some charges.

But don’t say anything

that suggests you're
limiting your motion.

Best practice is at the — S—

end of your
arguments to repeat
that you are moving
to dismiss all charges.

34

Instructions

Print pattern instructions for all offenses.

Review pattern instructions — you might be surprised
what's in there.

O Read the footnotes and annotations.

o Footnotes are not required unless requested!

o Consider terms/phrases in brackets

Limiting instructions are not required unless
requested, so request it, and then remember to make
sure it is actually given!

Think outside the box and construct proposed
instructions based on cases.

35

Instructions

» Requests for non-pattern instructions must
be in writing to be preserved.
o N.C.G.S. 15A-1231
o Rule 21 General Rules of Practice

e This includes modifications of pattern
instructions.

» Ask the judge for a written copy of
instructions.

36
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Objections — Closing Arguments

e Objections during argument are
more important to protecting the
defendant’s rights on appeal than
the attorney not appearing rude.

eImproper arguments are not
preserved without objection.

37

Objections — Closing Arguments

eBurden shifting

*Name calling

eArguing facts not in evidence

ePersonal opinions

e Misrepresenting the law or the
instructions

e Inflammatory arguments

38

Making A Complete Record

e Move for a complete recordation

e Basis for objection on the record
o Even if stated at the bench or in
chambers, put it on the record

e An oral proffer as to expected
testimony is ineffective
o The witness must testify
o The exhibit/document must be given

to the judge and be placed in the
record

39
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Making A Complete Record
@

« PowerPoints - get in the record
o Printed copy is not always adequate
o Compare DA's PowerPoint slides to the actual
exhibits — object to manipulation

« Digital evidence - get in the record and
keep copies

» Ex parte materials - clearly labeled and
sealed and not served on the State
o Ex parte is different than having something
sealed and unavailable to the public.

40

Making A Complete Record

O

Courtroom conditions:
What can the jury see?
Law enforcement presence
Victim’s rights advocates
Covid restrictions

Signs on the courtroom
door restricting access

How big is the screen that
shows gruesome pictures
and where is it located?

41

Making A Complete Record

O

e Submit a photograph of evidence and
make sure it’s in the court file.
o Picture of client’s tattoo

e Describe what happens in court.
o“Three men came into the courtroom
wearing shirts that said “Justice for Trey.”

e Describe what a witness does.
o"“Mr. Jones, I see that when you described
the shooting, you raised your right hand
in the air and moved your finger as if
pulling the trigger of a gun two times. Is
that correct?”

42
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Making A Complete Record

o Defense wants to cross-examine State’s
witness about pending charges.
o Ask to voir dire, and ask the questions.
o Submit copies of indictments.

» Defendant wants to testify that he knows
the alleged victim tried to kill someone
five years ago. Judge won't let him.

o Ask to voir dire, and ask the questions.
o Make sure the answers are in the record.

43

Properly appealing

*Oral notice of appeal in open
court — must be after judgment
is entered and before court
session is closed sine die.

44

Properly appealing

e Written notice of appeal - 14 days

o specify party appealing

o designate judgment (not the ruling)

o designate Court of Appeals

ocase number

o signed

ofiled

oServed on DA — not in DA’s mailbox in
clerk’s office — You must attach a
certificate of service

45
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Properly appealing

e Do not say you're giving notice of
appeal from “the denial of the
suppression motion,” or any other
specific ruling. Notice of appeal is from

the judgment.
e Our website has a sample written

notice of appeal that includes a
request for appointment of counsel.

46

Properly appealing

o If defense litigated a MTS and
lost, and defendant pleaded
guilty, defense must give prior
notice to the court and DA that

defendant will appeal.
oPut it in the transcript and state it on

the record.
o Give notice of appeal of the judgment.

47

Preventing Delay

e There are a number of steps in the process that can
result in cases getting delayed or lost in a clerk’s file
cabinet.

« Trial attorneys should ensure continuity between trial
and appellate counsel.

« Follow up after giving notice of appeal to ensure clerk
has prepared Appellate Entries and that Office of the
Appellate Defender is appointed.

« Make sure clerk knows dates of pretrial hearings and
that the Appellate Entries shows all dates.

48
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Resources

¢IDS website

oTraining Presentations
o http://www.aoc.state.nc.us/www/ids/

¢ SOG website

o Defender Manual
o http://defendermanuals.sog.unc.edu/

¢ OAD on-call attorneys

49

How To Make Sure Your
Objections Are Heard On Appeal
(aka Preserving the Record)

Glenn Gerding
Appellate Defender
123 W. Main St.
Durham, NC 27701
(919) 354-7210

50
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Pre-Trial Preparation for Criminal Defense Practitioners
How To Make Sure Your Objections Are Heard On Appeal
(aka Preserving the Record)

Glenn Gerding, Appellate Defender

Top Tips To Ensure Full Appellate Review:

Move for a complete recordation.

Objections must be made in front of the jury to be timely.

Objections must be specific (cite specific statute, rule of evidence,

and constitutional basis)

Move to dismiss all charges for insufficient evidence and variance.

Submit non-pattern jury instructions, and requests to modify

pattern instructions, in writing.

—  Give proper notice of appeal and ensure appellate counsel is
appointed and that the Office of the Appellate Defender has
received the case from the county clerk’s office.

—  Thoughtful preparation, research, and brainstorming with an eye

towards appeal will help you have confidence in objecting and

preserving the record. Make it a habit to be forward thinking.

Read appellate opinions not just for the legal ruling, but to learn

how the issue was (or was not) properly preserved.
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—  Move for a complete recordation. — Make sure everything is in the
record. Proffer evidence through witness testimony and documents.

In non-capital criminal cases, the court reporter is not required to
record voir dire, opening statements, or closing arguments, except upon
motion of any party or the judge’s own motion. N.C.G.S. 15A-1241.

Counsel or the trial judge should ask for and ensure a complete
recordation. Appellate review of Batson claims, in particular, are
frustrated by the lack of a transcript of voir dire. In State v. Campbell,
846 S.E.2d 804 (N.C. Ct. App. 2020), voir dire was not recorded.
Defense made a Batson objection and the parties tried to recreate the
record. Judge Hampson noted in his concurrence/dissent that:



our existing case law significantly limits a party’s ability to
preserve the issue absent not only complete recordation but also
specific and direct voir dire questioning of prospective jurors (or
other evidence) about their race. . . . In light of our case law
indicating a trial lawyer cannot recreate the record of an
unrecorded jury voir dire to preserve a Batson challenge, the
obligation to recreate that record, it seems, must fall on the trial
judge in conjunction with the parties.

—  To be timely, objections must be made in front of the jury to
preserve any objections and arguments made in voir dire hearings.

This includes preserving a ruling on a motion to suppress. You cannot
rely on Rule 103(a) of the N.C. Rules of Evidence. Why not?

Our Supreme Court has held Rule 103(a) unconstitutional in part
because only the Supreme Court, not the General Assembly, can create
rules for preserving error. State v. Ogleshy, 361 N.C. 550 (2007).

Rule 10(a) of the N.C. Rules of Appellate Procedure states:

“In order to preserve an issue for appellate review, a party must
have presented to the trial court a timely request, objection, or
motion, stating the specific grounds for the ruling the party
desired the court to make if the specific grounds were not
apparent from the context...”

Therefore, our Supreme Court interprets Rule 10(a)(1) to require
objections to evidence to be made in front of the jury at the time the

evidence is introduced, even if the objection has been made and ruled
upon previously. State v. Ray, 364 N.C. 272 (2010).

In State v. Ray, outside the presence of the jury, the defense attorney
objected based on Rule 404(b) to the prosecutor’s cross-examination of
the defendant. Although the voir dire hearing occurred immediately
before this line of questioning began in the presence of the jury,
defendant’s attorney did not object during the actual exchange in front
of the jury. The Supreme Court held that the failure to object in front of
the jury waived the 404(b) issue for appellate review.

_2_



An example of a case applying Rule 10(a)(1) and State v. Rayis State v.
Joyner, 243 N.C. App. 644 (2015).

In Joyner, before the defendant testified, his attorney sought to
preclude the State from cross-examining him about old convictions
under Rule 609. The trial court allowed the defendant to testify during
a voir dire hearing, heard arguments of counsel, and ruled that the
State could cross-examine the defendant on the old convictions. When
the jury was called back in and the defendant testified, the defense
attorney failed to object to the State’s cross-examination of the
defendant about the old convictions. The Court of Appeals held that
“the defendant has no right to raise the Rule 609 issue on appeal.”

—  Objections must be specific (cite specific statute, rule of evidence,
and constitutional basis):

Rule 10(a) of the N.C. Rules of Appellate Procedure requires the
objecting party to cite the specific grounds for an objection. That means
counsel must say the specific rule of evidence and constitutional
provision in front of the jury. Examples:

Counsel’s failure to cite Rules 403 and 404(b) waived appellate review:

In State v. Allen, COA17-973, 2018 N.C. App. LEXIS 554 (June 5, 2018)
(unpublished op.), defense counsel sought to exclude evidence under
Rules 403 and 404(b). During a hearing outside the presence of the jury
the trial judge overruled the objections and ruled the evidence was
admissible. Defense counsel acknowledged he would need to object
when the State offered the evidence in front of the jury.

However, when the prosecutor questioned the witness in front of the
jury defense counsel objected, stating “I apologize. Just for the record,
we’d object to the proposed testimony on due process grounds, Federal
Constitution, do not wish to be heard.” The Court of Appeals held that
the objection made in front of the jury was only on constitutional
grounds, and not based on a rule of evidence. The issue was waived.



Counsel’s failure to cite Sixth Amendment waived appellate review:

In State v. Mosley, COA09-1060, 2010 N.C. App. LEXIS 758 (May 4,
2010) (unpublished op.), the trial attorney sought to cross-examine a
testifying co-defendant about his pending criminal charges to show bias.
The trial attorney argued Rule 608 as the basis for admissibility. The
trial court denied the request to allow cross-examination. On appeal,
the defendant argued the cross-examination should have been allowed
not just under Rule 608, but was required by the Sixth Amendment
right to cross-examine and confront a witness. The Court of Appeals
held the constitutional issue was waived because the trial attorney
failed to assert the Sixth Amendment during trial.

—  Move to dismiss all charges for insufficient evidence and variance.

Rule 10(a)(3) of the N.C. Rules of Appellate Procedure states that: “In a
criminal case, a defendant may not make insufficiency of the evidence
to prove the crime charged the basis of an issue presented on appeal
unless a motion to dismiss the action, or for judgment as in case of
nonsuit, 1s made at trial.”

In State v. Golder, 374 N.C. 238 (2020), the Supreme Court made clear
that when defense counsel moves to dismiss the charges, even if
thereafter they argue only about certain charges or theories, they have
preserved the issue of the sufficiency of the evidence for all charges and
all theories of liability.

It is not clear after Golder, and a following case State v. Smith, 375
N.C. 224 (2020), whether a motion to dismiss for insufficient evidence
also preserves a variance issue. To be safe, counsel should specifically
move to dismiss all charges for variance in addition to insufficiency.

The Court of Appeals has already started to distinguish Golder. In
State v. Gettleman, 2020 N.C. App. LEXIS 895 (Dec. 15, 2020)
(published op.), the defense attorney did not move to dismiss “all”
charges but moved to dismiss certain charges specifically. The Court of
Appeals held that when defense counsel failed to move to dismiss “all”



charges, he did not preserve for appellate review the sufficiency of the
evidence as to the charge that he did not move to dismiss.

—  Submit non-pattern jury instructions, and requests to modify
pattern instructions, in writing.

N.C.G.S. 15A-1231(a) “At the close of the evidence or at an earlier time
directed by the judge, any party may tender written instructions. A
party tendering instructions must furnish copies to the other parties at
the time he tenders them to the judge.”

Rule 21 General Rules of Practice: “If special instructions are desired,
they should be submitted in writing to the trial judge at or before the
jury instruction conference.”

—  Give proper notice of appeal and ensure the Office of the Appellate
Defender is appointed and that the Office of the Appellate
Defender has received the case from the county clerk’s office.

Rules 3 and 4 of the N.C. Rules of Appellate Procedure

-Oral notice of appeal at trial (not later that day or that week)
-Written notice of appeal within 14 days

-MUST be served on DA and must have cert. of service
-Appeal is from the “judgment” NOT from the “order denying the
motion to suppress”
-Written notice of appeal is necessary to appeal satellite-based
monitoring (SBM) orders

If notice of appeal is defective (ie. is not timely, does not include those
1items listed in Rule 3, fails to include a certificate of service, appeals
from the denial of a motion, instead of from the judgment) then the
appeal will be dismissed, and the Court will consider issues only by way
of a petition for writ of certiorari under Rule 21 of the N.C. Rules of
Appellate Procedure. Granting a petition for certiorari is discretionary
and the Court of Appeals can decline to review issues, whereas if notice
of appeal is proper, the Court is required to review the issues.
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Other than voting, serving
on a jury is the most
substantial opportunity
that most citizens have to
participate in the
democratic process.

Flowers v. Mississippi, 139 S. Ct. 2228, 2238
(2019)

= Before the Batson decision in 1986, trial courts
followed the thinking that the parties could use
peremptory strikes to “strike anybody they want
to.” (Batson, 476 U.S. 79, 83) as long as that
person wasn't striking people based on race every
single time in every single case.




“Object Anyway”
More Perfect
WNYC Radio
July 16,2016
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Podcast Episode:

I

= One strike based on race is one too many

(6]
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“For example, as recently as 1995,
prosecutorial training sessions conducted by
the North Carolina Conference of District
Attorneys included a ‘cheat sheet’ titled
‘Batson Justifications:  Articulating Juror
Negatives.’

State v. Clegg, 380 N.C. 127, 155 (2022)

“[M]ere possession of a CLE handout from a
State Bar sanctioned CLE class does not raise
an inference that a peremptory challenge was
based on race.”

State v. Tucker, 895 S.E.2d 532, 550 (2023)

(3}
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10
Black/White Prosecutor Removal Ratios for Largest Cities in NC
Winston-Salem (Forsyth) 3.0
Durham (Durham) 2.6
Charlotte (Mecklenburg) 2.5
Raleigh (Wake) 1.7
Greensboro (Guilford) 1.7
Fayetteville (Cumberland) 1.7
11
= “In stark contrast to these findings, this Court has never
ruled that the State intentionally discriminated against
ajuror of color in violation of Batson.”
State v. Robinson, 2020
12



State v. Clegg (2016): “based on their body language, based
on their failure to look at me when | was trying to
communicate with them”

State v. Campbell (2017): “she was a participant, if not an
organizer, for Black Lives Matter.”

State v. Hood (2018): prosecutor assumed Black male juror
had been a participant in crime rather than a victim

State v. Alexander (2019): “[T]he gentleman struck me as
someone who was just not a reasonable citizen basically. ”
State v. Smith (2021): struck the only two Black jurors called
thus far;

9/3/24
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REVERSED AND REMANDEL

14

State v. Clegg, 380 N.C. 127 (2022)

The defendant was tried for armed robbery and possession of firearm by felon in Wake

County. When the prosecution struck two Black jurors from the panel, defense counsel made

a Batson challenge. The prosecution argued the strikes were based on the jurors’ body

language and failure to look at the prosecutor during questioning. The prosecution also
pointed to one of the juror’s answer of “I suppose” in response to a question on her ability to

be fair, and to the other juror's former employment at Dorothea Dix, as additional race-

neutral explanations for the strikes. The trial court initially found that these reasons were not

pretextual and overruled the Batson challenge.

Shifting and mischaracterized reasons were evidence of pre-text

Demeanor-based explanations were insufficient without findings of fact on the point
Trial court did not meaningfully apply the “more-likely-than not” burden of proo
Prosecutor questioned jurors in a disparate manner

At NCSC, Court found:
- Trial court recited a reason for the strike not offered by the prosecution

15
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“Prima facie case = low bar (we really mean it this time!)
“Strikes by Objecting Party are Irrelevant

“*Review of History is Required

“*No smoking gun needed!

“*Reasons contradicted by record are weightless

“+Shifting reasons are suspicious
“Demeanor-based reasons valid only if credited by court

«»Court cannot invent own reasons for strikes

Miller-El v. Cockrell (Miller-El 1), 537 U.S. 322 (2003)
Miller-El v. Dretke (Miller-El I), 545 U.S. 231 (2005)

= Snyder v. Louisiana, 552 U.S. 472 (2008) L7

= Foster v. Chatman, 136 S.Ct. 1737 (2016) 9

= Flowers v. Mississippi, 139 S.Ct. 2228 (2019) i:

“More powerful than these bare

statistics, however, are side-by-side

comparisons of some black venire

panelists who were struck and white

panelists allowed to serve.”

Miller-El v. Dretke, 545 U.S. 231, 241 (2005).

18
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“Potential jurors
are not products
of a set of

cookie cutters.”

Miller-El v. Dretke, 545 U.S. 231, 247 n.6 (2005)

Clegg
Example: Ability to

Focus on

Single Case
Factors

Foster
Marital

Status and
Age

NC Supreme Court Clarence Thomas Dissent

“The trial court declined to adopt
“Similarly ~situated does not
defendant's suggested 'single factor

mean matching any one of
approach’ to compare the prospective jurors

several reasons the prosecution
because that approach fails to consider

gave for striking a potential juror
each juror's characteristics ‘as a totality.’

) — it means matching all of
Instead, the trial court adopted the

; L them.”
State’s “whole juror” approach in its

comparisons.”

Mitler-El v. Dretke (Miller-E1 Il), 545 U.S. 231, 291

State v Hobbs, 884 S.£.2d 639 (2023) (emphasis (2005) (Thomas, J., dissenting) (emphasis added)

added).

21
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Historical Defe ce to Trial Court Rulings
on Strikes Justif y Juror Demeanor

B

= Skepticism Towards Demeanor Justifications:
Observing that “"demeanor-based explanations . . . are
particularly susceptible to serving as pretexts for
discrimination” and are “not immune from scrutiny or
implicit bias.”

= State v. Alexander, 274 N.C. App. 31 (2020) (internal
quotations omitted) *Batson remand, still ongoing

23

1. Didn’t think of it at the time

2. Didn’t know the law well enough

3. Didn’t think the judge would grant it

4. Didn't feel comfortable making
objection




9/3/24

- Create appellate issue (no need to exhaust
peremptories) — potential for new trial!

- Potential for a Batson remand

- Get future jurors passed by State in your case

- Strengthen later Batson objections

+ Right thing to do/duty to the client

N
(2]

ALWAYS

N
(e)}

1. Record jury selection/complete recordation
(15A-1241)

2. Record juror race (via questionnaire or self
identify on record)

3. Motion Seeking Strike and Batson Hearing
Procedures
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28

1. Prima facie case
2. Race neutral justification

3. Purposeful discrimination

29
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“The North Carolina court system has a
well-documented problem with Black
citizens being disproportionately excluded
from the fundamental civil right to serve
on juries.”

w
[

Black/White Prosecutor Removal Ratios for Largest Cities in NC

Winston-Salem (Forsyth) 3.0
Durham (Durham) 2.6
Charlotte (Mecklenburg) 2.5
Raleigh (Wake) 1.7
Greensboro (Guilford) 1.7

Fayetteville (Cumberland) 1.7

w
N

= Jury seating charts from past trials in your jurisdiction

= Transcripts from jury selection

= Questionnaires from case file

= Affidavits from seasoned attorneys

= Strike rate sheets — file away in your office for future cases

11
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37
38
= Print out multiple sheets for your trial binder. Designate one
for Black vs. Non-Black, Latino vs. Non-Latino, and Women
vs. Non-Women (i.e. Men), and any other scenarios that may
arise.
39
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25

2 " 8
(100%)  (25%)

44
Step 1: Prima Facie Case
= State struck 2 of 8 qualified white jurors and 2 of 2 qualified

Black jurors. Calculate the strike ratio!
= What else to say?

9/3/24
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Step 2: Prosecutor’s reasons

= Ms. Jeffreys -Black Woman. Worked as nurse aid at
Dorthea Dix (record shows no other juror asked
questions about work in mental health field).

= Ms. Aubrey - Black Woman - "l suppose so” in response
to “can you be fair?” (record shows that she said that in
response to “can you focus?")

= Both: Failure to look at me when | was trying to
communicate with them

= Both: body language

9/3/24

= Mr Smith - white man, passed by the State, has a
business and it will be difficult to serve, wasn't asked if
he could focus

= Ms Fleming - white woman, passed by the State, has
two children and child care issues, wasn't asked if she
could focus

= Defense attorney did not observe inappropriate body
language

Step 3: Response?

= Shifting reasons

= Reasons not supported by record

= Disparate questioning

= Non-specific reasons (gave reasons as to body language of both
jurors collectively)

= Reasons based on demeanor and body language inherently
suspect

= Did not observe the demeanor cited by prosecutor

= Repeat of the strike data

16



l T CONTER FOR DEATH PEMALEY LITIGATION

=

Batsom Reresres

www.cdpl.org

> WHEN to object?

< Approach the bench pursuant to pre-established strike/hearing
procedures

<+ Make objection as soon as possible after objectionable strike,
then renew
<« WHAT to say?

« Strike ratio, CJA, historical data, put observations of demeanor
on the record

<+ WHAT remedy to seek?
<» When possible, seek seating of wrongly struck juror

[W]hen you see that [the defendant is]
going to get stuck being judged by
middle-aged white women, middle-
aged white men, as a Black man, |
didn’t feel like that was— it kind of hurt
me that | didn't get picked.

51

9/3/24
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Hannah:

Kailey:

Hannah.b.autry@nccourts.org

Kmorgan®@cdpl.org

9/3/24

52
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Batson Objections Quick Guide

OBJECT to any strike that could be viewed as based on race, gender, religion, or national origin.

“This motion is made under Batson v. Kentucky, the 5%, 6" and 14" Amendments to the U.S. Constitution,
Art. 1, Sec. 19, 23 and 26 of the N.C. Constitution, and my client’s rights to due process and a fair trial.”

REMEMBER:

e You can object to the first strike. The Constitution bars
“striking even a single prospective juror for a
discriminatory purpose.” Snyder v. Louisiana, 552 U.S.
472, 478 (2008).

e Your client does not have to be a member of the same
cognizable class as the juror. Powers v. Ohio, 499 U.S.
400 (1991).

e You do not need to exhaust your peremptory
challenges to preserve a Batson challenge.

e Batson applies to strikes based on race, gender,
religion, and national origin. J.E.B. v. Alabama ex rel.
T.B.,511 U.S. 127 (1994); N.C. Const. Art. 1; Sec. 26.

e Peremptory challenges exercised by the Defendant are
not relevant to the question of whether the State
discriminated. State v. Hobbs, 374 N.C. 345, 357
(2020).

TIPS:

> Consider asking for strikes and objections to be made
outside the presence of the jury.

> Whenever possible, make your objection immediately,
before jurors are excused, so that they can be seated if
your objection is granted.

SLOW DOWN

1. A strong Batson objection is well-supported. Take
the time you need to gather and argue your facts.
2. Check your own implicit biases
e Am | hesitant to object because of my own implicit
biases or fear of talking about race?
e Avoid “Reverse Batson” - Select jurors based on
their answers, not stereotypes
- What assumptions am | making about this
juror?
- How would | interpret that answer if it were
given by a juror of another race?

STEP ONE: PRIMA FACIE CASE

You have burden to show an “All circumstances” are relevant, including history.
inference of discrimination Snyder, 552 U.S. at 478; Hobbs, 374 NC at 350-51.

Johnson v. California, 545U.5. 162,170 | ¢ Calculate and give the strike pattern/disparity. Miller-El v. Dretke, 545

(2005). U.S. 231, 240-41 (2005).

Hobbs, 374 N.C. at 350 (2020).

“The State has stuck ___ % of Black jurors and ___ % of white jurors”

“The State has used 3 of its 4 peremptory strikes on Black jurors”

or

e Give the history of strike disparities and Batson violations by this DA’s
office/prosecutor. Miller-El, 545 U.S. at 254, 264; Flowers v. Mississippi, 139
S.Ct. 2245 (2019) (Contact CDPL for supporting data from your county.)

e State questioned juror differently or very little. Miller-El, 545 U.S. at

241, 246, 255; State v. Clegg, 380 N.C. 127 (2022); Hobbs, 374 N.C. at 358-59.

Hobbs, 374 N.C. at 351. e Juror is similar to white jurors passed (describe how). Fosterv.

Batson v. Kentucky,
476 U.S. 79, 93 (1986) (“Circumstantial o

Chatman, 578 U.S. 488, 505-506 (2016); Snyder, 552 U.S. at 483-85.

e State the racial factors in case (race of Defendant, victim, any
specific facts of crime).

No apparent reason for strike. —

evidence of invidious intent may include
proof of disproportionate impact.")




Burden shifts to State to
explain strike

Hobbs, 374 N.C. at 354.

STEP TWO: RACE-NEUTRAL EXPLANATION

If the State volunteers reasons without prompting from the Court,
the prima facie showing is assumed; move to step 3. Hobbs, 374
N.C. at 354; Hernandez v. New York, 500 U.S. 352, 359 (1991).

Prosecutor must give a reason and the reason offered must be the
actual reason. Clegg, 380 N.C. at 149; State v. Wright, 189 N.C. App.

346 (2008).

Court cannot suggest its own reason for the strike. Miller-El, 545 U.S.

at 252; Clegg, 380 N.C. at 144.

® Argue reason is not race-neutral (e.g., NAACP membership)

STEP THREE: PURPOSEFUL DISCRIMINATION

You now have burden to prove
it’s more likely than not race
was a significant factor

Judge must weigh all your evidence,
including what you presented at
Step One. Clegg, 380 N.C. at 156.

You do not need smoking gun
evidence of discrimination. Clegg,
380 N.C. at 157-57.

Peremptory challenges exercised by
the Defendant are not relevant.
Hobbs, 380 N.C. at 357.

Absolute certainty is not required.
Standard is more likely than not, i.e.
whether the risk of discrimination is
unacceptable. Clegg, 380 N.C at 162-
63.

Race does not have to be the only
factor. It need only be “significant”
in determining who was challenged
and who was not. Miller-El, 545 U.S.
at 252.

The defendant does not bear the
burden of disproving every reason
proffered by the State. Foster, 578
U.S. at 512.

The best way to prove purposeful discrimination is to show
the prosecutor's Step Two reasons are pretextual

Reason applies equally to white
jurors the State has passed.
Compared jurors don’t have to be
identical. Miller-El, 545 U.S. at 247,
n.6; Hobbs, 374 N.C. at 358-59.

Reason is not supported by the
record. Foster, 578 U.S. at 502-503;
Clegg, 380 N.C. at 154 (pretext shown
when a prosecutor misstates,
mischaracterizes, or simply
misremembers).

Reason is nonsensical or
fantastic. Foster, 578 U.S. at 509.

Reason is race-related. E.g., juror
supports Black Lives Matter

State failed to ask the juror any
questions about the topic the
State now claims is disqualifying.
Miller-El, 545 U.S. at 241.

State questioned Black and white

jurors differently. Miller-El, 545 U.S.

at 255.

Juror’s demeanor or
body language. Snyder,
552 U.S. at 479, 48S;
Clegg, 380 N.C. at 155
(should be viewed with
“significant suspicion.”)

Juror’s expression of
hardship or reluctance

to serve. Snyder, 552 U.S.
at 482 (hardship and
reluctance does not bias
the juror against any one
side; only causes them to
prefer quick resolution,
which might in fact favor
the State).

A laundry list of
reasons. Foster, 578 U.S.
at 502.

State gave shifting reasons. Foster, 578 U.S. at 507; Clegg, 380 N.C. at

154.

REMEDY FOR BATSON VIOLATION

If the court sustains your Batson objection, the improperly struck juror(s) should be seated,
or the entire venire should be struck. State v. McCollum, 334 N.C. 208, 235 (1993).

CREATED BY THE CENTER FOR DEATH PENALTY LITIGATION

www.cdpl.org




Strike Ratio Worksheet
State v.

BLACK Venire Members

Peremptorily Struck by State

Passed plus struck by the State*

NON-BLACK Venire Members

Peremptorily Struck by State

Passed plus struck by the State*

Date: Defense Counsel:
County: Prosecutor(s):
Your honor, the State has removed Black
jurors...
...out of Black jurors available to them.

In other words, the state has removed

% of Black jurors.

The State has removed non-Black
jurors...

...out of non-Black jurors available to
them.

In other words, the state has removed

% of non-Black jurors.

State struck 3 of 7 Black jurors:

3 dividedby 7= .42

Convert to percentage by moving
decimal to the right two spaces =

4270

State struck 1 of 5 Non-Black jurors:

1 divided by 5=.20

Convert to percentage by moving
decimal to the right two spaces =

2.0%o

42 divided by 20 = 2.1 STRIKE RATIO

Strike Ratio

Your Honor, that means that
the State is removing Black
jurorsat __ times the rate
of non-Black jurors.

*Do not include jurors struck for cause in this count. Include a tally mark for each juror passed by the State and each juror struck by the State.
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PROTECTING JURORS
FROM STATE
CHALLENGES FOR
CAUSE

mber 12,2024
Inclusive Juries Project, Duke University School of Law
ard, Director
. Consultant

AGENDA

1. Whitewashing: Losing Jurors at the Cause Stage

2. Statutory Framework & Cause Standard

3.Putting Unfavorable Case Law to Use

4.Rehabilitation & Objection .
5.Final Tips & Takeaways

SOME CONTEXT

We are talking about the moment in trial where the judge or the
prosecutor is attempting to remove a juror for cause

We will go over best practices to make the state use a peremptory
or give yourself a chance to talk o that juror

Empirically, diverse juries are better juries

+ longer deliberations

ussed more case facts

+ made fewer inaccurate statements

+ more likely to correct inaccurate statements




PROSECUTORS’ PROBLEMATIC RECORD

Thomas Ward Frampton, For Cause: Rethinking Racial Exclusion and the American Jury, 118
Mich. L. Rev. 785 (2020).

Available at: hetpsi//repositorylaw.umich.cdw/mlr/vol 118/isss/3

U.S. CONSTITUTION .
REMEDY?

Unfair Cause Challenge Practices >

]
bl Deasactionmclonse
P i Dad c

Thgmas Ward Erampron, For Cause: Rethinking Racial Exclusion and the American Jury, 118 Mich.
Rev7s5 20209

s

Available at: https://repositorylaw.umich.edw/mlr/vol 1 18/iss5/3

LITIGATION
TOOL F.—.:

2024
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NCGS § 15A-1212

(1) Does not qualify under NCGS § 9-3

GROUNDS FOR (2) Mental o physical infirmity
CHALLENGE FOR :
CAUSE

Formed opinion on guilt/innocence

(7) Presently charged with a felony

(8) “As a matter of conscience.” unable to
render a verdict

(9) “For any other cause is unable to
render a fair and impartial verdict?

RENDER A FAIR AND
IMPARTIAL VERDICT

« Itis ok for the juror to have biases!
butwheher that bias s surmountable with dscermment and.
obedience to the aw .. tate . Smith 352 N.C. 531,545 (2000

« The standard is not “can you be fair and
impartial?”

« Be prepared to educate the judge on the case law.

8
CASE LAW TRANSLATOR*
Case law Protect the
protecting right of the
the right of a |::> juror with a
juror with [insert state’s
pro-state bias complaint] bias
9



BLACK LIVES MATTER JUROR
L

Carolina Beach Chief of
Detectives,Lt. Goodson, was
properly retained on the jury
:\h(‘n the Lt. said he !

+ atiachfed] a great deal of
cedibiliy to law enforcement
Officers”

+ Fele*a closeness to

+ Would “be more inclined to
assign more credibiliy to the
officer over .. the civilian®

State . Cummings, 361 N.C. 438,453

56.2007)

=

Acument
The State’s cause challenge is
properly denicd even where
A juror is skeptical of the
credibility of law enforcement
officers

A juror feels aligned with racial

justice issues including BLM and

criminal legal reform

+ Ajuror is more inclined to assign
credibility to a civilian over an
officer

the juror will participate in

iy impatial verice by
Tiening t the eidence n v case and

apply the law in s case

HONEST-TO-A-FAULT JUROR

oo jurors ( police officer and a
relaive of an ADA) were retained
where both

+ Could not positively rule out

- Ultimatly “indicated that [they]

would rendera fair and imparcal

nothing more than total honesty and
bcing summoncd for jury duty?

State . Wi, 310 N.C. 608, 612 (1984)

Whitfield directs that a juror who
has a bi: r

preference, but ultimately
indicates they can participate in
coming 0. fair and impartial

C verdict, should be seated.

Rescarch ndicatsjroesslfassment of
’ iy o
iependencof

e final veric pref

JUROR WHO KNOWS THE
CASE, CLIENT, OR PLACE

aw

State v. Grooms: Juror knew
Victim and attended a pretri
protest of delay in br)

o trial

State v, Hun:Juroriofficer knew
sieHipgSiiep adhad
discussed by other LEOS

Actunent
Juror who knows your client and
prosccution of the case should be
allowed to serve

Juror who knows anyone associated
with the client o the defense
should be allowed to serve

Juror who knows testif
witnesses and has heard
discussing the case should b
allowed to serve

2024



DISTRACTED-BY-CIRCUMSTANCE
JUROR

sy Aczument
Juror seated despite geagasedly
would e o his mind such tht amvesesvorsem shout
it would interfere with his Citcumstances (finances job.

ability to pay attention, to take caretaking, etc.) is still
his time, and to listen to the qualified where the juror can
evidence follow the law, lsten to the

evidence, and be fair t0 both
sides.

State 1 Reed, 355 NC. 150, 151:60
(2002)

13
REHABILITATION
+ Tell the juror about SCT language about the role of the jury:
diffused impartiality and partly because sharing in the administration of justice s a phase of civic
rsponsig st Kennedy in 5.5, ALbam 511 US. 137,154 1594
The ry i necesany cecon governmenal powe e R Colra, 137 5,855,860
cor?
+ Tell the juror having different perspectives and opinions is ok!
- Weall come widhbisesand pesecives. O iffences and pspecvs ke h sy system
+ Walk the juror toward questions aboug the yerdict being fair and impartial. Step by step.
Be patient.
- Ex Knowin that s ndvidualcides ke you that make ey sysem work could you s 0
idnce i st Could vou desamine it e s e bsed o ity e ad b Could
o e e o s S e g b and
14
HOW TO OBJECT
* Use your quick guide!
» State the legal basis
* Translate the case law
» Point out any other relevant unfairness you see
15
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PRESERVATION

* Mechanics are on the quick guide

* Focus on the impact at your trial
* Possible to win the issue
+ Stem the unfair actions of the prosecutor/judge
* Ripple effects

2] /’/

FINAL TIPS & TAKEAWAYS

Expand the notion of who is a qualified juror
If you sec unfairness, say something
- Disparate questioning
+ Different degree of vigor
+ Structural issues - childeare, low juror pay
Consider
A pretrial motion alerting the court to the datafissue

. R o piee o e cae [ o [Fra ptomEriele

Di
coward@law.duke.edu

or, Inclusive Juries Project

Johanna ennings
Consultant, Inclusive Juries Project
Jennings.Johanna@gmail.com

\ \\> N
CONTACT INFO N
Emily Coward \

2024



Hi%h er-Level Felony
Defense Training

James A. Davis

James s honored fo present his
42nd CLE ot the 2024 Higher-
f-ef-.ri-rl Fe -f‘:lr';.l []E:[E-r" =] '.r-'_llr:lr'g.

He & o MWC. Boord Cerified
E||:1{-.-:_:|-:|||':'| in Federal Criminal E.,::I'-'-'I
Stote Criminal Law, and Family Law
with o trial practice in criminal,
domestic, and general litigation. He
is deeply committed fo excellence
and protessicnalism in the proctice
aof e, }'r:'.'ir.g served on the N.C
State Bar Specialization Criminal
Lew Committes, the N.C. State Bar
Board of Continuing Legal
Education, the K.C. State Bar
Disciplinary Hearing Commission,
and was lssue Planning Editor of
the Low Review at FRegent
I_I"ui'-.-ur'.-r:,-. Jamas r:||r-.r_.- lectures ot
criminal, family law, and tricl
_r:-|-:_1::||-::-e:- ClLE Proaranms, and Ras
been regularly designated by the

ﬁ.':IFJI"::I. r.:"E.‘I.I:!'rI':j‘I'!r 15 I'H"::I':‘I ::':J'.Jr"i':.'l in

capital murders
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September 12, 2024

| ECHOOL OF

RUN

(owie) (o=

Sel

This paper is derived tfrom my original paper entitled Modified Wymore
for Non-Capital Cases utilizing many CLEs, reading many studies,
consulting with and nbEEF.'ing great lawyers, and, most impartantly,
trial experience in approximately 100 jury trials ranging from capital
murder, pE::.::-ng| injurj,r.. torts, to an array of civil trals. | have had
various experts excluded; received not guiif}r verdicts in capital

murder, habitual felon, rape, drug tratticking, and a myriod of other
eriminal trials; and won substantial monetary verdiets in eriminal
conversation, alienation of atfection, malicious prosecution, assault
and other civil jury trials. | attribute any success to those willing to
help me, the courage to try cases, and Ged's grace. My approach to
seminars is simple: if it does not work, | am not interested. Largely in

outline torm, the paper is cratted as a practice guide.

A tew preliminary comments. First, trial is o mosaic, a work of art.
Each part of a trial is important; however, jury selection and closing
urguménf—'fl‘le bEEinninE and end—are the |}rm:!1pir|5 o sucCcass.
Clarence Darrow once claimed, "Almost every cose has been won or
lost when the jury is sworn.”

DavisLawFirmNC.com

f X i@ DavisLawFirmnNC

Sponsored by:

| GOVERMMENT




Second, jury selection is a critical art. Public outrage decried the Rodney King, O.J. Simpson,
McDonald’s hot coffee spill, nanny Louise Woodward, and the 253-million-dollar VIOXX
verdicts, all of which had juries selected using trial consultants. After three-plus decades, | now
believe jury selection and closing argument decide most close cases.

Third, 1 am an eclectic, taking the best | have ever seen or heard from others. Virtually nothing
herein is original, and | neither make any representations regarding accuracy nor claim any
proprietary interest in the materials. Pronouns are in the masculine in accord with holdings of the
cases referenced.

Last, like the conductor of a symphony, be steadfast at the helm, remembering the basics:
Preparation spawns the best examinations. Profile favorable jurors. File pretrial motions that limit
evidence, determine critical issues, and create a clean trial. Be vulnerable, smart, and courageous
in jury selection. Cross with knowledge and common sense. Be efficient on direct. Perfect the
puzzle for the jury. Then close with punch, power, and emotion.

| wish to acknowledge Timothy J. Readling, Esg., for his able assistance in researching, drafting,
and editing this presentation.
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l. Preliminary Observations (T°¢)

You can try the best case ever tried, but with the wrong jury you will lose. Lawyers who espouse
“Let’s go with the first twelve” are either unwilling to do the work necessary for the best chance
of success or think far too highly of themselves. The trial lawyer must be aware of the world in
which we live: jurors bring—besides their life experience and common sense—their individual
stories, unconscious beliefs, current concerns, and society’s moods and narratives. You cannot
protect your client unless you address, and undress, these issues during jury selection.

Il. Jury Pool (T6€)

A. Fair Cross-Section: (T°€)

The U.S. and N.C. Constitutions require that petit juries (i.e., trial juries) be selected from a fair
cross-section of the community. See U.S. Cont. amend. VI; N.C. Const. art. | 8§ 24 & 26; Duren
v. Missouri, 439 U.S. 357 (1979); State v. Bowman, 349 N.C. 459 (1998). A violation of the fair
cross-section requirement occurs when a defendant proves: (1) the group alleged to be excluded is
a distinctive group in the community; (2) the representation of such group in the jury pool is not
fair and reasonable in relation to the number of such persons in the community; and (3)
underrepresentation is due to the systematic exclusion of such group in the jury selection process.
See Duren, 439 U.S. at 364. Jury lists are comprised currently of citizens who are voters or
licensed drivers. One study reports this practice results in the underrepresentation of minorities.*

B. Prospective Juror Qualifications: (T°¢)

A prospective juror is qualified to serve as a juror upon meeting the following requirements of
N.C. Gen. Stat. § 9-3, summarized as follows: (1) a North Carolina citizen; (2) a resident of the
county; (3) has not served as a juror in the last two years; (4) has not served a full term as a grand
juror in the last six years; (5) is at least 18 years old; (6) is physically and mentally competent; (7)
understands English; and (8) has not been convicted of or pled guilty or no contest to a felony
(unless citizenship rights were restored). Note a prospective juror with a pending felony charge
may be challenged for cause. N.C. Gen. Stat. 8§ 15A-1212(7).

A few points to know about juror qualification. First, a juror is not considered to have served until
sworn. State v. Golphin, 352 N.C. 364 (2000). Second, the date of swearing serves as the relevant
date in calculating the juror’s next lawful date of service. Id. Third, a defendant does not have a

! Mary R. Rose, Raul S. Casarez & Carmen M. Gutierrez, Jury Pool Underrepresentation in the Modern Era: Evidence
from Federal Courts (2018).
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statutory or constitutional right to be present for District Court proceedings regarding juror
qualification. State v. McCarver, 341 N.C. 364 (1995).

C. Informing Prospective Jurors: (7€)

Prior to jury selection, prospective jurors are required to be informed by the trial court of the
following: (1) the identities of the parties and counsel; (2) the defendant’s charges; (3) the alleged
victim’s name; (4) the defendant’s plea to the charge; and (5) any affirmative defense for which
the defendant gave pre-trial notice. N.C. Gen. Stat. § 15A-1213.

While the defendant is required to give pre-trial notice of any affirmative defense (e.g., alibi, self-
defense, etc.), this notice is inadmissible against the defendant pursuant to the reciprocal discovery
statute. N.C. Gen. Stat. § 15A-905(c)(1). The conflict between the statutes is resolved by the
defendant informing the trial court that he or she will not use a particular defense for which notice
was given. See State v. Clark, 231 N.C. App. 421 (2013) (holding trial court did not err by
informing prospective jurors of an affirmative defense when record did not show defendant
informed the trial court that he would not pursue self-defense).

I11.  Voir Dire: State of the Law (T°©)

Voir dire means to speak the truth.2 Our highest courts proclaim its purpose. Voir dire serves a
dual objective of enabling the court to select an impartial jury and assisting counsel in exercising
peremptory challenges. Mu’Min v. Virginia, 500 U.S. 415, 431 (1991). The North Carolina
Supreme Court held jury selection has a dual purpose, both to help counsel: (1) determine whether
a basis for challenge for cause exists; and (2) intelligently exercise peremptory challenges.
State v. Wiley, 355 N.C. 592 (2002); State v. Simpson, 341 N.C. 316 (1995).

Counsel who wishes to exclude a potential juror for bias must demonstrate, through questioning,
that the potential juror lacks impartiality. Wainwright v. Witt, 469 U.S. 412 (1985). If the Court
attempts to limit questioning or the prosecutor objects during questioning, demonstrate how your
questions relate to the dual objectives of voir dire. In other words, fulfilling the objectives of jury
selection requires the ability to question jurors for those purposes.

A. Case Law: (TOC)

Case law amplifies the aim of jury selection. Each defendant is entitled to a full opportunity to
face prospective jurors, make diligent inquiry into their fitness to serve, and to exercise his right
to challenge those who are objectionable to him. State v. Thomas, 294 N.C. 105, 115 (1978). The
purpose of voir dire and exercise of challenges “is to eliminate extremes of partiality and assure
both . . . [parties] . . . that the persons chosen to decide the guilt or innocence of the accused will
reach that decision solely upon the evidence produced at trial.” State v. Conner, 335 N.C. 618
(1994). We all have natural inclinations and favorites, and jurors, at least on a subconscious level,

2 In Latin, verum dicere, meaning “to say what is true.”
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give the benefit of the doubt to their favorites. Jury selection, in a real sense, is an opportunity for
counsel to see if there is anything in a juror’s yesterday or today that would make it difficult for a
juror to view the facts, not in an abstract sense, but in a particular case, dispassionately. State v.
Hedgepath, 66 N.C. App. 390 (1984).

B. Statutes: (TOC)

Statutory authority empowers defense counsel to “personally question prospective jurors
individually concerning their fitness and competency to serve” and determine whether there is a
basis for a challenge for cause or to exercise a peremptory challenge. N.C. Gen. Stat. § 15A-
1214(c); see also N.C. Gen. Stat. 8 9-15(a) (counsel shall be allowed to make direct oral inquiry
of any juror as to fitness and competency to serve as a juror). In capital cases, each defendant is
allowed fourteen peremptory challenges, and in non-capital cases, each defendant is allowed six
peremptory challenges. N.C. Gen. Stat. § 15A-1217. Each party is entitled to one peremptory
challenge for each alternate juror in addition to any unused challenges. Id.

A peremptory challenge is a “creature of statute” and not a constitutional right. Rivera v. Illinois,
556 U.S. 148 (2009). The court may remove peremptory challenges as a sanction. State v. Banks,
125 N.C. App. 681 (1997). The court may not grant additional peremptory challenges. State v.
Hunt, 325 N.C. 187 (1989). But see State v. Barnes, 345 N.C. 184 (1997) (trial court did not err
by granting each defendant a peremptory challenge when a juror was dismissed due to an
emergency). A peremptory challenge may be exercised without explanation with one limitation:
the challenge may not be used if due to a constitutionally protected characteristic of a juror (e.g.,
race, gender, etc.).

Never lose sight of the purpose of a peremptory challenge: “Peremptory challenges, by enabling
each side to exclude those jurors it believes will be most partial toward the other side, are a means
of eliminating extremes of partiality on both sides, thereby assuring the selection of a qualified
and unbiased jury.” Holland v. Illinois, 493 U.S. 474 (1990). Case law approves of deselection
as a central purpose of peremptory challenges.

C. Constitution: (T

Criminal defendants have a constitutional right under the Sixth and Fourteenth Amendments to
voir dire jurors adequately. “[P]art of the guarantee of a defendant’s right to an impartial jury is
an adequate voir dire to identify unqualified jurors. . . . Voir dire plays a critical function in
assuring the criminal defendant that his [constitutional] right to an impartial jury will be honored.”
Voir dire must be available “to lay bare the foundation of a challenge for cause against a
prospective juror.” Morgan v. lllinois, 504 U.S. 719, 729, 733 (1992);3 see also Rosales-Lopez v.
U.S., 451 U.S. 182, 188 (1981) (plurality opinion) (“Without an adequate voir dire, the trial judge’s

3 This language was excised from a capital murder case. See Morgan v. lllinois, 504 U.S. 719 (1992).
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responsibility to remove prospective jurors who will not be able to impartially follow the court’s
instructions and evaluate the evidence cannot be fulfilled.”).*
Now, the foundational principles of jury selection.

IV.  Selection Procedure (T°€)

A. Statutes: (TOC)

Trial lawyers should review and be familiar with the following statutes. Two sets govern voir dire.
N.C. Gen. Stat. § 15A-1211 through 1217; and N.C. Gen. Stat. §§ 9-1 through 9-18.

N.C. Gen. Stat. 8§ 15A-1211 through 1217: Selecting and Impaneling the Jury;

N.C. Gen. Stat. 8 15A-1241(b): Record of Proceedings;

N.C. Gen. Stat. 88 9-1 through 9-9: Preparation of Jury List, Qualifications of Jurors,
Request to be Excused, et seq.; and

N.C. Gen. Stat. 8§ 9-10 through 9-18: Petit Jurors, Judge Decides Competency,
Questioning Jurors without Challenge, Challenges for Cause, Alternate Jurors, et seq.

B. Pattern Jury Instructions: (70

Recite the pattern jury instructions to jurors.

Pattern Jury Instructions: Substantive Crime(s) and Trial Instructions®

N.C.P.I. — Crim. 100.21: Remarks to Prospective Jurors After Excuses Heard (parties
are entitled to jurors who approach cases with open minds until a verdict is reached,
free from bias, prejudice or sympathy; must not be influenced by preconceived ideas
as to facts or law; lawyers will ask if you have any experience that might cause you to
identify yourself with either party, and these questions are necessary to assure an
impartial jury; being fair-minded, none of you want to be tried based on what was
reported outside the courtroom; the test for qualification for jury service is not the
private feelings of a juror, but whether the juror can honestly set aside such feelings,
fairly consider the law and evidence, and impartially determine the issues; we ask no
more than you use the same good judgment and common sense you used in handling
your own affairs last week and will use in the weeks to come; these remarks are to

4 Rosales-Lopez was a federal charge alleging defendant’s participation in a plan to smuggle Mexican aliens into the
country, and defendant sought to questions jurors about possible prejudice toward Mexicans.

®> The North Carolina pattern jury instructions are sample instructions for criminal, civil, and motor vehicle negligence
cases used by judges as guidance for juries for reaching a verdict. Created by the Pattern Jury Instruction Committee,
eleven trial judges, assisted by the School of Government and supported by the Administrative Office of the Courts,
produce supplemental instructions yearly based on changes in statutory and case law. While not mandatory, the pattern
jury instructions have been cited as the “preferred method of jury instruction” at trial. State v. Sexton, 153 N.C. App.

641 (2002).
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impress upon you the importance of jury service, acquaint you with what will be
expected, and strengthen your will and desire to discharge your duties honorably).

e N.C.P.l. - Crim. 100.22: Introductory Remarks (this call upon your time may never be
repeated in your lifetime; it is one of the obligations of citizenship, represents your
contribution to our democratic way of life, and is an assurance of your guarantee that,
if chance or design brings you to any civil or criminal entanglement, your rights and
liberties will be regarded by the same standards of justice that you discharge here in
your duties as jurors; you are asked to perform one of the highest duties imposed on
any citizen, that is to sit in judgment of the facts which will determine and settle
disputes among fellow citizens; trial by jury is a right guaranteed to every citizen; you
are the sole judges of the weight of the evidence and credibility of each witness; any
decision agreed to by all twelve jurors, free of partiality, unbiased and unprejudiced,
reached in sound and conscientious judgment and based on credible evidence in accord
with the court’s instructions, becomes a final result; you become officers of the court,
and your service will impose upon you important duties and grave responsibilities; you
are to be considerate and tolerant of fellow jurors, sound and deliberate in your
evaluations, and firm but not stubborn in your convictions; jury service is a duty of
citizenship).

e N.C.P.l. - Crim. 100.25: Precautionary Instructions to Jurors (Given After Impaneled)
(all the competent evidence will be presented while you are present in the courtroom;
your duty is to decide the facts from the evidence, and you alone are the judges of the
facts; you will then apply the law that will be given to you to those facts; you are to be
fair and attentive during trial and must not be influenced to any degree by personal
feelings, sympathy for, or prejudice against any of the parties involved; the fact a
criminal charge has been filed is not evidence; the defendant is innocent of any crime
unless and until the state proves the defendant’s guilt beyond a reasonable doubt; the
only place this case may be discussed is in the jury room after you begin your
deliberations; you are not to form an opinion about guilt or innocence or express an
opinion about the case until you begin deliberations; news media coverage is not proper
for your consideration; television shows may leave you with improper, preconceived
ideas about the legal system as they are not subject to rules of evidence and legal
safeguards, are works of fiction, and condense, distort, or even ignore procedures that
take place in real cases and courtrooms; you must obey these rules to the letter, or there
is no way parties can be assured of absolute fairness and impartiality).

e N.C.P.l.-Crim. 100.31: Admonitions to Jurors at Recesses® (during trial, jurors should
not talk with each other about the case; have contact of any kind with parties, attorneys
or witnesses; engage in any form of electronic communication about the trial; watch,
read or listen to any accounts of the trial from any news media; or go to the place where
the case arose or make any independent inquiry or investigation, including the internet
or other research; if a verdict is based on anything other than what is learned in the

5 N.C. GEN. STAT. § 15A-1236 (addresses admonitions that must be given to the jury in a criminal case, typically at
the first recess and at appropriate times thereafter).
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courtroom, it could be grounds for a mistrial, meaning all the work put into trial will
be wasted, and the lawyers, parties and a judge will have to retry the case).

C. Case Law: (TOC)

Harbison and IAC Issues

Counsel must not concede quilt without client approval on the record as a best practice.
Under Harbison, the defendant must knowingly and voluntarily consent to concessions of guilt
made by counsel after a full appraisal of the consequences and before any admission. State v.
Harbison, 315 N.C. 175 (1985). Harbison is broader than you may think.

1. The defendant receives per se IAC when counsel concedes guilt to the offense or a
lesser-included offense without consent. State v. Berry, 356 N.C. 490 (2002).

2. Harbison error may exist when counsel “impliedly—rather than expressly—admits
the defendant's quilt to a charged offense” and remanding for an evidentiary hearing
whether: (1) Harbison was violated; or (2) the defendant knowingly consented in
advance to his counsel’s admission of guilt to the Assault on a Female charge when
counsel stated that “things got physical . . . he did wrong . . . God knows he did”
during closing argument. State v. McAlister, 375 N.C. 455 (2020).

3. Harbison inquiry applies when counsel concedes an element of a crime. State v.
Arnett, 276 N.C. App. 106 (2021). Counsel conceded the defendant committed the
physical act of the offense. The trial court conducted two Harbison inquiries of the
defendant regarding the concession, finding he knowingly and voluntarily agreed
to the same. That said, this form of a concession does not necessarily amount to
1AC when counsel maintains the defendant’s innocence. State v. Wilson, 236 N.C.
App. 472 (2014).

4. Harbison inquiry applies to defenses when they constitute an admission to elements
or lesser-included offenses, such as intoxication or insanity defenses to First Degree
Murder under a premeditation and deliberation theory. State v. Johnson, 161 N.C.
App. 68 (2003); State v. Berry, 356 N.C. 490 (2002). Certain defenses are not
complete defenses and expose the defendant to lesser-included offenses (e.g.,
voluntary intoxication, diminished capacity, self-defense [perfect to imperfect],
etc.).

o Remember: The defendant must give pre-trial notice to the prosecution of
an intent to offer certain defenses at trial (e.g., self-defense, intoxication,
etc.). N.C. Gen. Stat. 8§ 15A-905(c)(1). Such defenses are required to be
read to prospective jurors before jury selection. N.C. Gen. Stat. § 15A-
1213. However, the same is not read to the jury when counsel informs the
Court that the defendant will not pursue the noticed defense. State v. Clark,
231 N.C. App. 421 (2013).
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5. Appellate courts “urge[] both the bar and the trial bench to be diligent in making a
full record of a defendant’s consent when a Harbison issue arises at trial.” State v.
Berry, 356 N.C. 490 (2002).

6. Practice Pointers: Counsel should ensure the record reflects the defendant’s express
consent prior to any admission. State v. Maready, 205 N.C. App. 1 (2010). A lack
of objection by or silence from the defendant is insufficient under Harbison. Id.
Additionally, counsel should ensure the record reflects whether consent is
contingent upon presentation of a certain defense. State v. Berry, 356 N.C. 490
(2002).

o My Tip: I now conduct Harbison inquiries before jury selection to address
admissions (fact, element, etc.) made by the defense throughout trial to
include, inter alia, jury selection, opening statement, and closing argument.
| often have the client sign a document authorizing the same for my file.

Helpful Language in Voir Dire

1. State v. Call, 353 N.C. 400, 409-10 (2001) (after telling jurors the law requires
them to deliberate with other jurors in order to try to reach a unanimous verdict, it
is permissible to ask jurors “if they understand they have the right to stand by their
beliefs in the case”); see also State v. Elliott, 344 N.C. 242, 263 (1996).

2. State v. Cunningham, 333 N.C. 744 (1993) (Defendant’s challenge for cause was
proper when juror repeatedly said defendant’s failure to testify “would stick in the
back of my mind”); see also State v. Hightower, 331 N.C. 636 (1992) (although
juror stated he “could follow the law,” his comment that Defendant’s failure to
testify “would stick in the back of [his] mind” while deliberating mandated
approval of a challenge for cause).

3. Duncan v. Louisiana, 391 U.S. 145 (1968) (held the Fourteenth Amendment
guarantees a right of jury trial in all criminal cases and comes within the Sixth
Amendment’s assurance of a trial by an impartial jury; that trial by jury in criminal
cases is fundamental to the American system of justice; that fear of unchecked
power by the government found expression in the criminal law in the insistence
upon community participation in the determination of guilt or innocence; and a
right to trial by jury is granted to criminal defendants in order to prevent oppression
by the government; providing an accused with the right to be tried by a jury of his
peers gives him an inestimable safeguard against the corrupt or overzealous
prosecutor and against the compliant, biased, or eccentric judge).
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D. Jury Indoctrination: (7€)

It is axiomatic that counsel should not engage in efforts to indoctrinate jurors, argue the case, visit
with, or establish rapport with jurors. State v. Phillips, 300 N.C. 678 (1980). You may not ask
questions which are ambiguous, confusing, or contain inadmissible evidence or incorrect
statements of law. State v. Denny, 294 N.C. 294 (1978) (holding ambiguous or confusing
questions are improper); State v. Washington, 283 N.C. 175 (1973) (finding a question containing
potentially inadmissible evidence improper); State v. Vinson, 287 N.C. 326 (1975) (holding
counsel’s statements contained inadequate or incorrect statements of the law and were thus
improper). The court may also limit overbroad, general or repetitious questions. Id. But see N.C.
Gen. Stat. 8 15A-1214(c) (defendant not prohibited from asking the same or a similar question
previously asked by the prosecution).

E. Procedural Rules: (T€)

A primer on procedural rules’: The scope of permitted voir dire is largely a matter of the trial
court’s discretion. See, e.g., State v. Knight, 340 N.C. 531 (1995) (trial judge properly sustained
State’s objection to questions asked about victim’s HIV status); see generally State v. Phillips, 300
N.C. 678 (1980) (opinion explains boundaries of voir dire; questions should not be overly
repetitious or attempt to indoctrinate jurors or “stake them out”). The trial court has the duty to
control and supervise the examination of jurors, and regulation of the extent and manner of
questioning rests largely in the court’s discretion. State v. Wiley, 355 N.C. 592 (2002). The
prosecutor and defendant may personally question jurors individually concerning their
competency to serve. N.C. Gen. Stat. § 15A-1214(c). The defendant is not prohibited from asking
a question merely because the court or prosecutor has previously asked the same or a similar
question. 1d.; State v. Conner, 335 N.C. 618, 628-29 (1994). Leading questions are permitted.
State v. Fletcher, 354 N.C. 455, 468 (2001).

The court has discretion under statute to reopen examination of a juror previously accepted if, at
any time before the jury is impaneled, it is discovered the juror made an incorrect statement or
other good reasons exists. N.C. Gen. Stat. 8 1214(g). Even after the jury is impaneled, case law
gives the court discretion to reopen examination of a juror and allow for cause and peremptory
challenges. State v. Johnson, 161 N.C. App. 68 (2003). Although undefined by statute,
“reopening” occurs when the court allows counsel to question a juror directly at any time. State
v. Boggess, 358 N.C. 676 (2004). Once the court reopens examination of a juror, each party has
the absolute right to use any remaining peremptory challenges to excuse the juror. State v.
Womble, 343 N.C. 667, 678 (1996).

Note that the court has the power to direct counsel ask particular questions to the entire jury panel
rather than a single juror. State v. Campbell, 340 N.C. 612 (1995). However, the court does not
have the power to completely ban questions to individual jurors. N.C. Gen. Stat. § 1214(c); see
State v. Payne, 328 N.C. 377 (1991).

" MICHAEL G. HOWELL, STEPHEN C. FREEDMAN & LISA MILES, JURY SELECTION QUESTIONS (2012).
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Also note that the order of jury selection is complicated by co-defendants. Statute requires the
prosecutor to accept 12 jurors before tendering the panel to the defendant. N.C. Gen. Stat. 8
1214(d). After the defendant exercises his or her desired peremptory or for cause challenges, the
panel is to be tendered to the co-defendant for the same exercise. N.C. Gen. Stat. § 1214(e) and
(F). The process continues until a final jury panel is selected.

F. Stake-out Questions: (T°€)

A common issue is an improper stake-out question. State v. Simpson, 341 N.C. 316 (1995)
(holding staking-out jurors is improper). Our highest court defines stake-out questions as those
which tend to commit jurors to a specific course of action in the case. State v. Chapman, 359 N.C.
328, 345-46 (2005). Counsel may not pose hypothetical questions designed to elicit what a juror’s
decision will be under a certain state of the evidence or a given state of facts. State v. Vinson, 287
N.C. 326, 336—37 (1975). Counsel should not question prospective jurors as to the kind of verdict
they would render, how they would be inclined to vote, or what their decision would be under a
certain state of evidence or given state of facts. State v. Richmond, 347 N.C. 412 (1998). My
synthesis of the cases suggests counsel is in danger of an objection on this ground when the
question refers to a verdict or encroaches upon issues of law. A proposed voir dire question is
legitimate if the question is necessary to determine whether a juror is excludable for cause or assist
you in intelligently exercising your peremptory challenges. If the State objects to a particular line
of questioning, defend your proposed questions by linking them to: (1) the purposes of voir dire®
or (2) whether jurors will follow the law in a certain area. State v. Hedgepeth, 66 N.C. App. 390
(1984).

G. Batson Challenges: (T°€)

1. Introduction: (T€©)

Race, gender, and religious discrimination in the selection of trial jurors is unconstitutional.
Batson v. Kentucky, 476 U.S. 79 (1986) (holding race discrimination violates the Equal Protection
Clause of the Fourteenth Amendment); State v. Locklear, 349 N.C. 118 (1998) (holding Native
Americans are a racial group under Batson); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994)
(holding gender discrimination violates the Equal Protection Clause of the Fourteenth
Amendment); U.S. Const. amends. V and XIV (providing for equal protection and due process);
N.C. Const. art. | § 26 (no person may be excluded from jury service on account of sex, race, color,
religion, or national origin). Batson does not require trait alignment between jurors and litigants.
See Powers v. Ohio, 499 U.S. 400 (1991).

The U.S. Supreme Court established a three-step test for Batson challenges: (1) the defendant must
make a prima facie showing the prosecutor’s strike was discriminatory (i.e., producing evidence
sufficient to permit an “inference” that discrimination occurred). State v. Hobbs, 374 N.C. 345
(2020). This is merely a burden of production for the defendant. Johnson v. California, 545 U.S.
162 (2005); (2) the burden shifts to the prosecutor to offer a race-neutral explanation for the strike;

8 See N.C. DEFENDER MANUAL 25-17 (John Rubin ed., 2d. ed. 2012).
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and (3) the trial court decides whether the defendant has proven purposeful discrimination (i.e.,
whether it is “more likely than not” that the strike was motivated in substantial part by an unlawful
factor). State v. Hobbs, 374 N.C. 345 (2020). The defendant carries the burden of proof at this
step. Johnson v. California, 545 U.S. 162 (2005).

Under step one (determining whether the prosecutor’s strikes were discriminatory), the U.S.
Supreme Court has considered, inter alia, a prosecutor’s history of striking and questioning black
jurors in deciding a Batson case. Flowers v. Mississippi, 588 U.S. | 139 S. Ct. 2228 (2019)
(holding that, in defendant’s sixth trial, the prosecutor’s historical use of peremptory strikes in the
first four trials, 145 questions for five black prospective jurors contrasted with only 12 questions
for 11 white jurors, and misstatement of the record were motivated in substantial part by
discriminatory intent). Conversely, Batson also prohibits criminal defendants from race, gender,
or religious-based peremptory challenges, known as a reverse Batson challenge. Georgia v.
McCollum, 505 U.S. 42 (1992).

2. History Before State v. Clegg, 380 N.C. 127 (2022): (T0C)

Historically, Batson challenges have proven burdensome. Between 1986 and 2021, North Carolina
appellate courts reviewed over 160 cases with Batson challenges raised by defendants, never
finding a single instance of juror discrimination.’ During this period, the N.C. Supreme Court
reviewed evidence at step one in 32 published opinions, finding the burden was satisfied in only
three cases although the law provides step one is “not intended to be a high hurdle.”*® Also during
this period, studies examining North Carolina juries concluded that prosecutors were striking black
jurors at nearly twice the rate of white jurors. Even in a death penalty case, no Batson violation
was found despite the prosecutor’s admission to striking two black women for reasons including
their race and gender.!

Defense counsel should remain vigilant in making a Batson challenge. See State v. Bennett, 374
N.C. 579 (2020) (holding, although the State “excused two but kept three African-Americans,”
Defendant met his burden of a prima facie showing at the first step; that the Court further held a
numerical analysis of strike patterns for race was not necessarily was dispositive as, in this case,
all of the State’s peremptory challenges were used to exclude black prospective jurors). Appellate
courts are increasingly receptive to Batson reviews. See, e.g., State v. Hobbs, 374 N.C. 345 (2020)
(“Hobbs 1”) (holding, inter alia: (1) because the trial court analyzed all three Batson steps—
although ruling against the defendant at the first step—a full Batson review was required; and (2)
a defendant meets the first step by showing the totality of the relevant facts gives rise to an
inference of racial discrimination—a burden not intended to be a high hurdle and only of
production, not persuasion); State v. Hobbs, 384 N.C. 144 (2023) (“Hobbs I11”") (without disturbing
the logic of Hobbs I, holding the trial court must show its work when reviewing evidence relevant

9 See Thirty Years at 1986-1990, Tables A-D. No other state in the region shared this appellate Batson record of zero
reversals on the merits. See James E. Coleman, Jr., and David C. Weiss, The Role of Race in Jury Selection: A Review
of North Carolina Appellate Decisions, The N.C. State Bar Journal, Fall 2017. (“Among other southern states,
appellate courts in South Carolina have found a dozen Batson violations since 1989, and those in Virginia have found
six. As of 2010, Alabama had over 80 appellate reversals because of racially-tainted jury selection, Florida had 33,
Mississippi and Arkansas had ten each, Louisiana had 12, and Georgia had eight.”).

10 State v. Waring, 364 N.C. 443, 478 (2010) (internal quotations omitted).

11 State v. White, 131 N.C. App. 734, 740 (1998).
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to a Batson challenge, that historical evidence and comparative juror analysis are important, and
that strikes by the objecting party are irrelevant).

3. State v. Clegg, 380 N.C. 127 (2022): (T0©)

On February 11, 2022, the N.C. Supreme Court held—for the first time ever in any appellate
opinion—that a Batson violation occurred, reversing the trial court. State v. Clegg, 380 N.C. 127
(2022). In Clegg, the defendant was an African-American male who was charged with Armed
Robbery and Possession of Firearm by Felon. During jury selection, the prosecutor used
peremptory strikes against two African-American jurors. Thereafter, defense counsel made a
Batson challenge.

The prosecutor proffered the following four race-neutral reasons for the strikes: (1) for both jurors,
their body language, (2) for both jurors, their failure to look at the prosecutor during questioning,
(3) for Juror One, allegedly stating “I suppose” when asked whether she could be fair and impartial,
and (4) for Juror Two, having been employed as a nurse for mental health patients. The first two
reasons for strikes were not considered since the trial court failed to make findings as to the jurors’
body language or eye contact. The third reason was not accurate as Juror One stated “I suppose”
when asked if she could focus on the case rather than if she could be fair and impartial. Hence,
the trial court refused to have this reason serve in the analysis as it was not articulated by the
prosecutor. For Juror One, the prosecution failed to offer a race-neutral reason to strike.
Nonetheless, the trial court ruled that the defendant did not prove purposeful discrimination on the
basis of race as to Juror One. For Juror Two, the trial court accepted as a race-neutral reason she
had been employed as a nurse for mental health patients (relevant to the defendant’s history). The
trial court ruled that the defendant did not prove purposeful discrimination on the basis of race as
to Juror Two.

On appeal, as to Juror One, the N.C. Supreme Court held that the trial court erred by not finding
purposeful discrimination at the third step of the Batson analysis since there was no valid race-
neutral reason articulated by the prosecution, remarking that if “the prosecutor's proffered race-
neutral justifications are invalid,” it is the functional equivalent of offering no race-neutral
justifications at all, leading to the conclusion that the prosecutor's peremptory strike was
“motivated . . . by discriminatory intent.”

As to Juror Two, the N.C. Supreme Court also held that the trial court erred by (1) misapplying
the standard of purposeful discrimination by looking for “smoking gun” evidence, (2) considering
race-neutral reasons not articulated by the prosecutor, and (3) not adequately considering—via
side-by-side, comparative juror analysis—the disparate questioning and disparate acceptance of
comparable prospective white and African-American jurors.

4. Batson Violation Remedies: (T°©)

If a Batson violation occurs, the court should dismiss the venire and begin jury selection again.
State v. McCollum, 334 N.C. 208 (1993). Additionally, the court may seat the improperly struck
juror. 1d. Case law further allows the prosecutor to withdraw the strike and pass on the juror rather
than dismissing the venire. State v. Fletcher, 348 N.C. 292 (1998).
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S. My Practical Advice: (T°°)

As a preliminary matter, counsel should request the Court to ask jurors to state their race and
gender on the record. See State v. Mitchell, 321 N.C. 650 (1988) (holding counsel’s statements
alone were insufficient to show discriminatory use of peremptory challenges). If the Court defers
to counsel, ask jurors, “How do you identify yourself according to race and gender?” Counsel
should use terms like “underrepresented groups” in lieu of other references.

Counsel should conduct a robust hearing for the record by raising well-supported objections to
purported juror discrimination, requesting reinstatement of improperly stricken jurors, and moving
for a complete recordation of jury selection. Some authorities believe Batson hearings will become
similar to suppression hearings. Remember the remedy: the judge may either dismiss the entire
venire or seek the improperly struck juror. See State v. McCollum, 334 N.C. 208 (1993).

Beware of reverse Batson challenges. North Carolina appellate courts have twice upheld
prosecutors’ reverse Batson challenges on the ground the defendant engaged in purposeful
discrimination against white jurors. State v. Hurd, 246 N.C. App. 281 (2016) (holding trial court
did not err in sustaining a reverse Batson challenge; Defendant exercised eleven peremptory
challenges, ten against white and Hispanic jurors; Defendant’s acceptance rate of black jurors was
eighty-three percent in contrast to twenty-three percent for white and Hispanic jurors; the one black
juror challenged was a probation officer; Defendant accepted jurors who had strikingly similar
views); see also State v. Cofield, 129 N.C. App. 268 (1998). Finally, should a judge find the State
has violated Batson, the venire should be dismissed and jury selection should begin again. State
v. McCollum, 334 N.C. 208 (1993). But cf. State v. Fletcher, 348 N.C. 292 (1998) (following a
judge’s finding the prosecutor made a discriminatory strike, he withdrew the strike, passed on the
juror, the trial court found no Batson violation, and the N.C. Supreme Court affirmed). In
defending a reverse Batson challenge, counsel should, if applicable, note the racial makeup of the
jury for the record (e.g., if the defendant is given a jury which is 95% white, then it is unsurprising
that his or her challenges would apply to a white juror. Notably, reverse Batson challenges may
be risky for the prosecution as an appellate court may find structural error and grant a new trial.

H. Implicit Bias: (T°¢)

N.C. Supreme Court precedent acknowledges implicit bias questions are proper. See State v.
Crump, 376 N.C. 375 (2020) (holding the trial court abused its discretion when it “flatly
prohibited” questions about racial bias and “categorically denied” Defendant the opportunity to
ask prospective jurors about police officer shootings of black men, particularly in a case with a
black male defendant involved in a shooting with police officers).

Methods for raising implicit bias include: (1) disclosing a personal story (e.g., about wrong
assumptions); (2) sharing the greatest concern in your case (e.g., nervous talking about race); (3)
expressing concerns about pre-conceived ideas and beliefs (e.g., address implicit bias); and (4)
using scaled questions (e.g., asking, on a scale of one to ten, if one strongly agrees or disagrees
that there is more racial prejudice today than forty years ago, racism is a thing of the past, or you
get what you deserve in life). If you receive an objection, cite the research and return to the basic
proposition that you are entitled to a full opportunity to make diligent inquiry about fitness and

2024 Update to Jury Selection:
Page | 15



competency to serve, intelligently exercise peremptory challenges, and determine whether a basis
for challenge for cause exists.

Jury diversity matters. A 2012 study of 102 jury trials and 10 bench trials in North Carolina
demonstrated African-Americans and Latinos had the lowest favorable verdict outcomes.?
Implicit bias research®® indicates racial bias is pervasive among people. Implicit bias originates in
the mental processes over which people have little knowledge or control and includes the
formation of perceptions, impressions, and judgments, which impacts how people behave.!*
Literature supports counsel raising issues of race and unconscious bias during jury selection helps
jurors guard against implicit bias during trial proceedings.’® Studies show diverse juries perform
fact-finding tasks more effectively, lessen individual biases, and provide more fair and impartial
results.

Be aware there is no general right in non-capital cases to voir dire jurors about racial prejudice.
Ristaino v. Ross, 424 U.S. 589 (1976). However, such questions are allowed under “special
circumstances,” including capital cases and contextually appropriate circumstances. See, e.g.,
Ham v. South Carolina, 409 U.S. 524 (1973); State v. Robinson, 330 N.C. 1 (1991).

Remember, you must make a record of relevant jury traits. See State v. Brogden, 329 N.C. 534,
545 (1991). Consider asking the judge to instruct jurors to (1) state how they identify by race,
gender, or ethnicity, or (2) complete a questionnaire inclusive of same.

l. Challenges for Cause: (T°¢)
Grounds for challenge for cause are governed by N.C. Gen. Stat. § 15A-1212:
A challenge for cause to an individual juror may be made by any party on the ground that the juror:

1) Does not have the qualifications required by G.S. 9-3.

(2 Is incapable by reason of mental or physical infirmity of rendering jury service.

3) Has been or is a party, a witness, a grand juror, a trial juror, or otherwise has
participated in civil or criminal proceedings involving a transaction which relates
to the charge against the defendant.

4) Has been or is a party adverse to the defendant in a civil action, or has complained
against or been accused by him in a criminal prosecution.

(5) Is related by blood or marriage within the sixth degree to the defendant or the victim
of the crime. See Exhibit A.

12\Wendy Parker, Juries, Race, and Gender: A Story of Today’s Inequality, 46 WAKE FOREST L. REV. 209 (Jan. 2012).
13 Anthony G. Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CALIF. L. REV. 945,
956 (2006).

141d. at 946.

15 Samuel R. Sommers & Phoebe C. Ellsworth, How Much Do We Really Know About Race and Juries? A Review of
Social Science Theory and Research, 78 CHI.-KENT L. Rev. 997, 1026-27 (2003).

16 Edward S. Adams, Constructing a Jury That is Both Impartial and Representative: Utilizing Cumulative Voting in
Jury Selection, 73 N.Y.U. L. Rev. 703, 709 (1998).
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(6) Has formed or expressed an opinion as to the guilt or innocence of the defendant.
It is improper for a party to elicit whether the opinion formed is favorable or adverse
to the defendant.

@) Is presently charged with a felony.

(8) As a matter of conscience, regardless of the facts and circumstances, would be
unable to render a verdict with respect to the charge in accordance with the law of
North Carolina.

9 For any other cause is unable to render a fair and impartial verdict.

For example, a prospective juror who is unable to accept a particular defense recognized by law
Is not a competent juror and should be removed when challenged for cause. State v. Leonard,
296 N.C. 58, 62-63 (1978). Defense counsel is free to inquire into jurors’ attitudes concerning
the specific defenses of accident or self-defense. State v. Parks, 324 N.C. 420 (1989).

Practically speaking, counsel should draw the sting of uncontroverted facts to determine an
appropriate jury.

Certain phrases are determinative in challenges for cause. For example, you may ask if a
prospective juror would *“automatically vote” for either side or a certain sentence or if a juror’s
views or experience would “prevent or substantially impair” his ability to hear the case. State v.
Chapman, 359 N.C. 328, 345 (2005) (holding counsel may ask, if based on a response, if a juror
would vote automatically for either side or a particular sentence); see also State v. Teague, 134
N.C. App. 702 (1999) (finding counsel may ask if certain facts cause jurors to feel like they “will
automatically turn off the rest of the case™); see also Morgan v. Illinois, 504 U.S. 719, 723 (1992)
(Court approved the question “would you automatically vote [for a particular sentence] no matter
what the facts were?””); Wainright v. Witt, 469 U.S. 412 (1985) (established the standard for
challenges for cause, that being when the juror’s views would “prevent or substantially impair”
the performance of his duties in accord with his instructions and oath, modifying the more stringent
language of Witherspoon!” which required an unmistakable commitment of a juror to
automatically vote against the death penalty, regardless of the evidence); State v. Cummings, 326
N.C. 298 (1990) (holding State’s challenge for cause is proper against jurors whose views against
the death penalty would “prevent or substantially impair” their performance of duties as jurors).
Considerable confusion about the law could amount to “substantial impairment.” Uttecht v.
Brown, 551 U.S. 1 (2007). A juror may be removed for cause due to inability to follow the law.
State v. Cunningham, 333 N.C. 744 (1993) (trial court erred by not removing juror for cause who
would not grant the presumption of innocence to the defendant). A juror may also be removed for
cause due to bias. State v. Allred, 275 N.C. 554 (1969) (trial court erred by not removing a juror
for cause who stated that he was related to the witnesses and would likely believe them); State v.
Lee, 292 N.C. 617 (1977) (trial court erred by not removing a juror for cause who was married to
a police officer and stated that she may believe law enforcement more than others).

17 witherspoon v. Illinois, 39 U.S. 510 (1968).
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It is reversible error per se when the court excludes a qualified juror for cause. Gray v. Mississippi,
481 U.S. 648 (1987). Counsel should articulate a constitutional objection (e.g., under the Sixth
and Fourteenth Amendment rights to an impartial jury).

A juror can have prior knowledge of case facts and still serve. Knowledge alone will not justify a
challenge for cause. The relevant inquiry remains whether the juror can render an impartial
verdict. Mu’Min v. Virginia, 500 U.S. 415, 431 (1991).

SCENARIO: FOR CAUSE CHALLENGE

Imagine the following voir dire during an Armed Robbery case:

Defense Counsel: ~ Mr. Smith (Juror #1), you shared that your brother was a victim of a
robbery last year. Can you tell us more about that experience?

Juror #1: Yes, it was very traumatic for my family. My brother was hurt really
bad. It is something that has really stuck with me.

Defense Counsel:  Given that experience, do you think it would substantially impair your
ability to serve on this jury?

Juror #1: I am not sure. | would try to be fair. I know it would be difficult.

Defense Counsel: ~ Thank you for your honesty. We all appreciate your circumstances.
Saying it differently, do you believe it would stick in the back of your
mind as you deliberate?

Juror #1: Um. I’m not sure. | think it probably would.

Defense Counsel:  Your Honor, the defense thanks and respectfully moves to excuse Mr.
Smith for cause.

Judge: Mr. Smith, thank you for your time today. You are excused.

J. Other Jury Selection Issues: (T°€)

Other issues may include voir dire with co-defendants, order of questioning, challenging a juror,
preserving denial of cause challenges and prosecutor objection to a line of questioning, right to
individual voir dire, and right to rehabilitate jurors.'® In cases involving co-defendants, the order
of questioning begins with the State and, once it is satisfied, the panel should be passed to each
co-defendant consecutively, continuing in this order until all vacancies are filled, including
alternate juror(s). N.C. Gen. Stat. 8§ 15A-1214(e). For order of questioning, the prosecutor is

18 See generally N.C. DEFENDER MANUAL, supra note 8, at 25-1, et seq.
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required to question prospective jurors first and, when satisfied with a panel of twelve, he passes
the panel to the defense. This process is repeated until the panel is complete. N.C. Gen. Stat. §
15A-1214(d); see also State v. Anderson, 355 N.C. 136, 147 (2002) (holding the method by which
jurors are selected, challenged, selected, impaneled, and seated is within the province of the
legislature). Regarding challenges, when a juror is challenged for cause, the party should state the
ground(s) so the trial judge may rule. No grounds need be stated when exercising a peremptory
challenge. Direct oral inquiry, or questioning a juror, does not constitute a challenge. N.C. Gen.
Stat. 8 9-15(a). Preserving a (1) denial of cause challenge or (2) sustained objection to your line
of questioning requires exhaustion of peremptory challenges and a showing of prejudice from the
ruling. See, e.g., State v. Billings, 348 N.C. 169 (1998); State v. McCarver, 341 N.C. 364 (1995).
After exhaustion of peremptory challenges, counsel must also renew the challenge for cause
against the juror at the end of jury selection as required by statute. N.C. Gen. Stat. § 15A-1214(i).
The right to individual voir dire is found in the trial judge’s duty to oversee jury selection, implying
that the judge has authority to order individual voir dire in a non-capital case if necessary to select
an impartial jury. See State v. Watson, 310 N.C. 384, 395 (1984) (“The trial judge has broad
discretion in the manner and method of jury voir dire in order to assure that a fair and impartial
jury is impaneled . . . .”). As to the right to rehabilitate jurors, the trial judge must exercise his
discretion in determining whether to permit rehabilitation of particular jurors. Issues include
whether a juror is equivocal in his response, clear and explicit in his answer, or if additional
examination would be a “purposeless waste of valuable court time.” State v. Johnson, 317 N.C.
343, 376 (1986). A blanket rule prohibiting rehabilitation is error. State v. Brogden, 334 N.C. 39
(1993); see also State v. Enoch, 261 N.C. App. 474 (2018) (holding no error when the trial court
denied the defendant’s request to rehabilitate two jurors when, although initially misapprehending
that rehabilitation was impermissible in non-capital cases, the court later allowed for the possibility
of rehabilitation, thus not establishing a blanket rule against all rehabilitation).

V. Theories of Jury Selection (T°€)

There are countless articles on and ideas about jury selection. A sampling includes:

e Traditional approach: lecture with leading and closed questions to program the jury about
law and facts and establish authority and credibility with the jury; a prosecutor favorite.

e Wymore (Colorado) method: See infra text at I\V. The Wymore Method.

e Scientific jury selection: employs demographics, statistics, and social psychology to
examine juror background characteristics and attitudes to predict favorable results.

e Game theory: uses mathematical algorithms to decide the outcome of trial.

e Command Superlative Analogue (New Mexico Public Defender’s) method: focus on
significant life experiences relating to the central trial issue.

e Psychodramatic (Trial Lawyers College) method: identify the most troubling aspects of
the case, tell jurors and ask about the concerns, and validate jurors’ answers.
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e Reptilian theory: focus on facts and behavior to make the jury angry by concentrating on
the opponent’s failures and resulting injuries, all intended to evoke a visceral, subliminal
reaction.

e Demographic theory'®: stereotype jurors based on race, gender, ethnicity, age, income,
occupation, social status, socioeconomic status/affluence, religion, political affiliation,
avocations, urbanization, experience with the legal system, and other factors.

e Listener method: learn about jurors’ experiences and beliefs to predict their views of the
facts, law, and each other.

Strategies abound for jury selection methods. Jury consultants and trial lawyers use mock trials,
focus groups, and telephone surveys to profile community characteristics and favorable jurors.
Research scientists believe—and most litigators have been taught—demographic factors predict
attitudes which predict verdicts, although empirical data and trial experience militate against this
approach.?’ Many lawyers believe our experience hones our ability to sense and discern favorable
jurors, although this belief has marginal support in practice and is speculative at best.

| use a blend of the above models. However, | focus upon one core belief illustrated in the ethical
and moral dilemma of an overcrowded lifeboat lost at sea. As individuals weaken, starve, and
become desperate, who is chosen to survive? Do we default to women, children, or the elderly?
Who lives or dies? In panic, most people abandon rules in order to save themselves, although
some may act heroically in the moment.?! Using this behavioral principle in the courtroom, |
believe the answer is jurors save themselves.?? The basic premise is that jurors, primarily on a
subconscious level, choose who they like the most and connect to parties, witnesses, and court
personnel who are characteristically like them. Therefore, the party—or attorney—whom the jury
likes the most, feels the closest to, or has some conscious or subconscious relationship with
typically wins the trial. This concept is the central tenet of our jury selection strategies.

VI.  The Wymore Method (T°€)

David Wymore, former Chief Trial Deputy for the Colorado Public Defender system,
revolutionized capital jury selection. The Wymore method, or Colorado method of capital voir

19 Research on the correlation of demographic data with voting preferences is conflicted. See Professor Dru
Stevenson’s article in the 2012 George Mason Law Review, asserting the “Modern Approach to Jury Selection”
focuses on biases related to factors such as race and gender; see also Glossy v. Gross, 576 U.S. 863 (2015) (racial and
gender biases may reflect deeply rooted community biases either consciously or unconsciously). But see Ken Broda-
Bahm, Don'’t Select Your Jury Based on Demographics: A Skeptical Look at JuryQuest, PERSUASIVE LITIGATOR (April
12, 2012), https://www.persuasivelitigator.com/2012/04/dont-select-your-jury-based-on-demographics.html (for at
least three decades, researchers have known that demographic factors are very weak predictors of verdicts).

20 See Ken Broda-Bahm, supra note 19.

21 DENNIS HOWITT, MICHAEL BILLIG, DUNCAN CRAMER, DEREK EDWARDS, BROMELY KNIVETON, JONATHAN
POTTER & ALAN RADLEY, SOCIAL PSYCHOLOGY: CONFLICTS AND CONTINUITIES (1996).

2.
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dire, was created to combat “death qualified” juries® by utilizing a non-judgmental, candid, and
respectful atmosphere during jury selection which allows defense counsel to learn jurors’ views
about capital punishment and imposition of a death sentence, employ countermeasures by life
qualifying the panel, and thereafter teach favorable jurors how to get out of the jury room.

In summary form, the Wymore method is as follows: Defense counsel focuses upon jurors’ death
penalty views, learns as much as possible about their views, rates their views, eliminates the worst
jurors, educates both life-givers and killers separately, and teaches respect for both groups—
particularly the killers. In other words, commentators state Wymore places the moral weight for
a death sentence onto individual jurors, making it a deeply personal choice.?* Wymore himself
has stated he tries to: (1) find people who will give life; (2) personalize the kill guestion; and (3)
find other jurors who will respect that decision.?

In short, jurors are rated on a scale of one to seven using the following guidelines:

1. Witt excludable: The automatic life adherent. One who will never vote for the death
penalty and is vocal, adamant, and articulate about it.
2. One who is hesitant to say he believes in the death penalty. This person values

human life and recognizes the seriousness of sitting on a capital jury. However,
this person says he can give meaningful consideration to the death penalty.

3. This person is quickly for the death penalty and has been for some time. However,
he is unable to express why he favors the death penalty (e.g., economics, deterrence,
etc.). He may wish to hear mitigation or be able to make an argument against the
death penalty if asked, and is willing to respect views of those more hesitant about
the death penalty.

4. This person is comfortable and secure in his death penalty view. He is able to
express why he is for the death penalty and believes it serves a good purpose. His
comfort level and ability to develop arguments in favor of the death penalty
differentiates him from a number three. However, he wants to hear both sides and
straddles the fence with penalty phase evidence, believing some mitigation could
result in a life sentence despite a conviction for a cold-blooded, deliberate murder.

5. A sure vote for death, he is vocal and articulate in his support for the death penalty.
He is not a bully, however, and, because he is sensitive to the views of other jurors,
can think of two or three significant mitigating factors which would allow him to
follow a unanimous consensus for life in prison. This person is affected by residual
doubt.

23 Jurors must express their willingness to kill the defendant to be eligible to serve in a capital murder trial. In one
study, a summary of fourteen investigations indicates a favorable attitude toward the death penalty translates into a
44% increase in the probability of a juror favoring conviction. Mike Allen, Edward Mabry & Drew-Marie McKelton,
Impact of Juror Attitudes about the Death Penalty on Juror Evaluations of Guilt and Punishment: A Meta-Analysis,
22 LAwW AND HUMAN BEHAVIOR 715 (1998).

24 John Ingold, Defense Jury Strategy Could Decide Aurora Theater Shooting Trial, THE DENVER PosT (March 29,
2015), https://lwww.denverpost.com/2015/03/28/defense-jury-strategy-could-decide-aurora-theater-shooting-trial.

% d.
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6. A strong pro-death juror, he escapes an automatic death penalty challenge because
he can perhaps consider mitigation. A concrete supporter of the death penalty who
believes it not used enough, he is influenced by the economic burden of a life
sentence and believes in death penalty deterrence. Essentially, he nods his head
with the prosecutor.

7. The automatic death penalty proponent. He believes in the lex talionis principle of
retributive justice, or an eye for an eye. Mitigation is manslaughter or self-defense.
Hateful and proud of it, he must be removed for cause or peremptory challenge. If
the defendant is convicted of capital murder, this juror will impose the death
penalty.

Wymore teaches the concepts of isolation and insulation. Isolation means that each juror makes
an individual, personal judgment. Insulation means each juror understands he makes his decision
with the knowledge and comfort it will be respected, he will not be bullied or intimidated by others,
and the court and parties will respect his decision. In essence, every juror serves as a jury, and his
decision should by right be treated with respect and dignity. These concepts are intended to equip
individual jurors to stick with and stand by their convictions.

Wymore also teaches stripping, a means of culling extraneous issues and circumstances from the
jurors’ minds. In essence, you strip the venire of misconceptions they may have about irrelevant
facts, law, defenses, or punishments as they arise. You simply strip away topics broached by jurors
which are inapplicable to the case and could change a juror’s mind. In a capital murder, you use
a hypothetical like the following: “Ladies and gentlemen, | want you to imagine a hypothetical
case, not this case. After hearing the evidence, you were convinced the defendant was guilty of
premeditated, deliberate, intentional murder. He meant to do it, and he did it. It was neither an
accident nor self-defense, defense of another, heat of passion, or because he was insane. There
was no legal justification or defense. He thought about it, planned it, and did it. Now, can you
consider life in prison?” Note the previous question incorporates case specific facts disguised as
elements which avoids pre-commitment or staking out objections.

When adverse jurors offer any extraneous reason to consider life in prison, Wymore teaches to
continue the process of re-stripping jurors. For example, if a juror says he would give life if the
killing was accidental, thank the juror for his honesty and tell him that an accidental killing would
be a defense, thus eliminating a capital sentencing hearing. Recommit the juror to his position,
keep stripping, and then challenge for cause. Frankly, this process is unending and critical to
success.

Wymore emphasizes the importance of recording the exact language stated by jurors. Not only
does this assist with the grading process, but it serves as an important tool when you dialogue with
jurors, mirroring their language back to them, whether to educate or remove.

Finally, Wymore eventually transcends jury selection from information gathering to record
building, or the phase when you are developing challenges for cause by reciting their words,
recommitting them to their position, and moving for removal.
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VII.  Our Method: Modified Wymore (T°¢)

Our approach is a modified version of Wymore, merging various strategies including: (1) using
select statutory language®® originating in part from the old Allen charge;?’ (2) using studies on the
psychology of juries;?® (3) identifying individual and personal characteristics of the defendant,
victim, and material witnesses; (4) profiling our model jury; and (5) using a simple rating system
for prospective jurors. One other fine trial lawyer has recently written, at least in part, on a non-
capital, modified Wymore version of jury selection as well.?°

Our case preparation process is as follows. First, we start by considering the nature of the
charge(s), the material facts, whether we will need to adduce evidence, and assess candidly
prosecution and defense witnesses. Second, we identify personal characteristics of the defendant,
victim, family members, and other important witnesses, all in descending order of priority. We do
the same for prosecution witnesses. Individual characteristics include age, education, occupation,
marital status, children, means, residential area, socioeconomic status, lifestyle, criminal record,
and any other unique, salient factor. Third, we bear in mind typical demographics like race, age,
gender, ethnicity, and so forth. Fourth, we review the jury pool list, both for individuals we may
know and for characteristic comparison. Finally, we prepare motions designed to address legal
issues and limit evidence for hearing pretrial >

We incorporate multiple theories and our own strategies in jury selection. At the beginning, |
spend a few minutes utilizing the traditional approach, educating the jury about the criminal
justice system, emphasizing the jury’s preeminent role, magnifying the moment, and simplifying

% N.C. GEN. STAT. 88 15A-1235(b)(1), (2), and (4). These subsections have language which insulate and isolate
jurors, including phrases addressing the duty to consult with one another with a view to reaching an agreement if it
can be done without violence to individual judgment, each juror must decide the case for himself, and no juror should
surrender his honest conviction for the mere purpose of returning a verdict.

27 Allen v. United States, 164 U.S. 492 (1896) (approving a jury instruction to prevent a hung jury by encouraging
jurors in the minority to reconsider their position; some of the language in the instruction included the verdict must be
the verdict of each individual juror and not a mere acquiescence to the conclusion of others, examination should be
with a proper regard and deference to the opinion of others, and it was their duty to decide the case if they could
conscientiously do so).

28 part of my approach includes strategies learned from David Ball, one of the nation’s leading trial consultants. Mr.
Ball is the author of two best-selling trial strategy books, “David Ball on Damages” and “Reptile: The 2009 Manual
of the Plaintiff’s Revolution,” and he lectures at CLE’s, teaches trial advocacy, and has taught at six law schools.

29 See Jay Ferguson’s CLE paper on “Transforming a Mental Health Diagnosis into Mental Health Defense,” presented
at the 2016 Death Penalty seminar on April 22, 2016, wherein Mr. Ferguson, addressing Modified Ball/Wymaore Voir
Dire in non-capital cases, asserts, among other points, the only goal of jury selection is to get jurors who will say not
guilty, listen with an open mind to mental health evidence, not shift the burden of proof, apply the fully
satisfied/entirely convinced standard of reasonable doubt, and discuss openly their views of the nature of the charge(s)
and applicable legal elements and principles.

30 As a practice tip, ask to hear all motions pre-trial and before jury selection. Knowledge of the judge’s rulings may
be central to your jury selection strategy, often revealing damaging evidence which should be disclosed during the
selection process. Motions must precisely address issues and relevant facts within a constitutional context. If a judge
refuses to hear, rule upon, or defers a ruling on your motion(s), recite on the record the course of action is not a
strategic decision by the defense, thereby alerting the court of and protecting the defendant’s recourse for post-
conviction relief. Strickland v. Washington, 466 U.S. 668 (1984).
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the process.®! | often tell them | am afraid they will think my client did something wrong by his
mere presence, thereafter underscoring they are at the pinnacle of public service, serve as the
conscience of the community, and must protect and preserve the sanctity of trial.3? In a sense | am
using the lecture method to establish leadership and credibility. | then transition to the dominant
method, the listener method, asking many open-ended group questions followed by precise
individual questions. | speak to every juror—even if only to greet and acknowledge them—to
address their specific backgrounds, comments, or seek disclosure of significant life experiences
relating to key trial issues. We look closely at jurors, including their family and close friends, to
discern identified characteristics, favorable or unfavorable. | always address concerning issues,
stripping and re-stripping per Wymore. We strip by using uncontroverted facts (e.g., “my client
blew a .30”) and by addressing extraneous issues and circumstances (i.e., inapplicable facts and
defenses like “this is not an accident case”) as they arise to find jurors who do not have the ability
to be fair and impartial or hear the instant case. In a sense, stripping is accomplished by drawing
the sting: we tell bad facts to strip bad jurors. During the entire process | am profiling jurors,
searching for select characteristics previously deemed favorable or unfavorable. We also focus on
juror receptivity to our presentation, looking at their individual responses, physical reactions, and
exact comments. For jurors of which I am simply unsure, | fall back on demographic data, using
social psychology and my gut as additional filters. Last, we isolate and insulate each juror per
Wymore, attempting to create twelve individual juries who will respect each other in the process.

| use a simple grading scale as time management is always paramount during jury selection. As a
parallel, the automatic life juror (or Wymore numbers one through three) gets a plus symbol (+),
the automatic death juror (or Wymore numbers four through seven) gets a negative symbol (x),
and the undetermined juror get a question mark (?). While every jury is different, | try to deselect
no more than three on the first round and strive to leave one peremptory challenge, if possible,
never forgetting | am one killer away from losing the trial.

I commonly draw the sting by telling the jury of uncontroverted facts, thereafter addressing their
ability to hear the case. Prosecutors may object, citing an improper stake-out question as the basis.
In your response, tie the uncontroverted fact to the juror’s ability to follow the law or be fair and
impartial. Case law supports my approach. See State v. Nobles, 350 N.C. 483, 497-98 (1999)
(finding it proper for the prosecutor to describe some uncontested details of the crime before he
asked jurors whether they knew or read anything about the case; ADA told the jury the defendant
was charged with discharging a firearm into a vehicle “occupied by his wife and three small
children”); State v. Jones, 347 N.C. 193, 201-02, 204 (1997) (holding a proper non-stake-out
question included telling the jury there may be a witness who will testify pursuant to a deal with
the State, thereafter asking if the mere fact there was a plea bargain with one of the State’s

31 Tools that can help jurors frame the trial, remain engaged, and retain information received include the use of a
“mini-opening” at the beginning of voir dire, or delivering preliminary instructions of the process, law, and relevant
legal concepts. See Susan J. MacPherson & Elissa Krauss, Tools to Keep Jurors Engaged, TRIAL (Mar. 2008), at 33.
32 Trial by a jury of one’s peers is a cornerstone of the principle of democratic representation set out in the U.S.
Constitution. U.S. CONST. amend. V1.
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witnesses would affect their decision or verdict in the case); State v. Williams, 41 N.C. App. 287,
disc. rev. denied, 297 N.C. 699 (1979) (finding prosecutor properly allowed, in a common law
robbery and assault trial, to tell prospective jurors a proposed sale of marijuana was involved and
thereafter inquire if any of them would be unable to be fair and impartial for that reason). Another
helpful technique is to ask the jury “if [they] can consider” all the admissible evidence, again
linking the bad facts you have revealed to the juror’s ability to be fair and impartial or follow the
law. State v. Roberts, 135 N.C. App. 690, 697 (1999); see also U.S. v. Johnson, 366 F. Supp. 2d
822, 842-44 (N.D. lowa 2005) (finding case specific questions in the context of whether a juror
could consider life or death proper under Morgan). In sum, a juror who is predisposed to vote a
certain way or recommend a particular sentence regardless of the unique facts of the case or judge’s
instruction on the law is not fair and impartial. You have the right to make a diligent inquiry into
a juror’s fitness to serve. State v. Thomas, 294 N.C. 105, 115 (1978). When you are defending a
stake-out issue, argue to the extent a question commits a juror, it commits him to a fair
consideration of the accurate facts in the case and to a determination of the appropriate outcome.
The prime directive: Adhere to the profile, suppressing what my gut tells me unless objectively
supported.

Using the current state of the law with my “Modified Wymore” approach, please see the outline |
use for jury selection attached hereto as Exhibit B.

VIIl. The Fundamentals (T°€)

“While the lawyers are picking the jury, the jurors are picking the lawyer.

Voir dire is distilled into three objectives: Deselect those who will hurt you or are leaning against
you:** educate jurors about the trial process and your case; and be more likeable than your
counterpart, concentrating on professionalism, honesty, and a smart approach.

| share a three-tier approach to jury selection: threshold principles, fine art methods, and my
personal tips and techniques.

Now for foundational principles:

e Deselect those who will hurt your client. Move for cause, if possible. Identify the
worst jurors and remove them.

33 RAY MOSES, JURY SELECTION IN CRIMINAL CASES (1998).

34| have heard skilled lawyers espouse a view in favor of accepting the first twelve jurors seated. It is difficult to
comprehend a proper voir dire in which no challenges are made as chameleons are lurking within. As a rule of thumb,
never pass on the original panel seated.
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e Jurors bring personal bias and preconceived notions about crime, trials, and the
criminal justice system. You must find out whether they lean with you or the
prosecution.

e Jurors who honestly believe they will be fair will decide cases based on personal bias
and preconceived ideas. Bias or prejudice can take many forms: racial, religious,
national origin, ageism, sexism, class (including professionals), previous courtroom
experience, prior experience with a certain type of case, beliefs, predispositions,
emotional response systems, and more.

e Jurors decide cases based on bias and beliefs, regardless of the judge’s instructions.

e There is little correlation between demographic similarities of a juror and defendant
and the manner in which jurors vote (e.g., race, gender, age, ethnicity, education,
employment, class, hobbies, or the like).

e Traditional voir dire is meaningless.®® Social desirability and pressure to conform
inhibits effective jury selection when using traditional or hypothetical questions.®’
Asking jurors if they can put aside bias, be fair and impartial, and follow the judge’s
instructions are ineffective. Traditional questions grossly underestimate and fail to
detect the degree of anti-defendant bias in the community.

e Hypothetical questions about the justice system result in aspirational answers and have
little meaning.

e You can neither change a strongly held belief nor impose your will upon a juror in the
time you have in voir dire.*

e Demonstrate and teach respect for the court, the trial process, and other jurors.

e As Clarence Darrow provides, “Almost every case has been won or lost when the jury
Is sworn.”

3 Recent research has highlighted the important role of emotions in moral judgment and decision-making, particularly
the emotional response to morally offensive behavior. June P. Tangnet, Jeff Stuewig & Debra J. Mashek, Moral
Emotions and Moral Behavior, 58 ANNUAL REVIEW OF PSYCHOLOGY 345 (2007).

3 post-trial interviews reveal jurors lose interest and become disengaged with the use of technical terms and legal
jargon, without an early and simple explanation of the case, and during a long trial. See MacPherson & Krauss, supra
note 31, at 32. Studies by social scientists on non-capital felony trials reveal the following findings: (1) On average,
jury selection took almost five hours, yet jurors as a whole talked only about thirty-nine percent of the time; (2) lawyers
spent two percent of the time teaching jurors about their legal obligations and, in post-trial interviews assessing juror
comprehension, many jurors were unable to distinguish between or explain the terms “fair” and “impartial”’; and (3)
one-half the jurors admitted post-trial they could not set aside their personal opinions and beliefs, although they had
agreed to do so in voir dire. Cathy Johnson & Craig Haney, Felony Voir Dire, an Exploratory Study of its Content
and Effect, 18 LAW AND HUMAN BEHAVIOR 487 (1991).

37 James Lugembuhl, Improving Voir Dire, THE CHAMPION (Mar. 1986).

38 1d.

% Humans have a built-in mechanism called scripting for dealing with unfamiliar situations like a trial. This
mechanism lessens anxiety by promoting conforming behavior and drawing on bits and pieces of one’s life experience
— whether movies, television, friends or family — to make sense of the world around them. Unless you intercede, the
script will be that lawyers are not to be trusted, trials are boring, people lie for gain, judges are fair and powerful, and
the accused would not be here if he did not do something wrong. OFFICE OF THE STATE PUBLIC DEFENDER, JURY
SELECTION (2016).
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IX.  Fine Art Techniques (T°©)

“The evidence won’t shape the jurors. The jurors will shape the evidence.

The higher art form:*

e Make a good first impression. Remember primacy and recency* at all phases, even
jury selection. There is only one first impression. Display warmth, empathy, and
respect for others and the process. Show the jurors you are fair, trustworthy, and know
the rules.

e Understand trial is an unknown world to lay persons or jurors. They feel ignored and
are unaware of their special status, the rules of propriety, and that soon almost everyone
will be forbidden to speak with them.

e Tell jurors they have a personal safety zone. Be careful of and sensitive to a juror’s
personal experience. When jurors share painful or emotional experiences, acknowledge
their pain and express appreciation for their honesty.

e Comfortable and safe voir dire will cause you to lose. Ask for their opinion of the
defendant’s guilt or innocence at this time. Do not fear bad answers. Embrace them.
They reveal the juror’s heart which will decide your case.

e When a juror expresses bias, counsel should not stop, redirect them, or segue. Simply
address and confront the issue. Mirror the answer back, invite explanation, reaffirm
the position, and then remove for cause. Use the moment to teach the jury the fairness
of your position.

e Tell jurors about incontrovertible facts or your affirmative defense(s).** Be prepared
to address the law on staking-out the jury for a judge who restricts your approach to
this area. Humbly make a record.

40 MOsES, supra note 33.

41 Ask about the trial judge and how he handles voir dire. Consider informing the trial judge in advance of jury
selection about features of your voir dire which may be deemed unusual by the prosecutor or the court, thus allowing
the judge time to consider the issue, preventing disruption of the selection process, and affording you an opportunity
to make a record.

42 The law of primacy in persuasion, also known as the primacy effect, was postulated by Frederick Hansen Lund in
1926 and holds the side of an issue presented first will have greater effect in persuasion than the side presented
subsequently. Vernon A. Stone, A Primacy Effect in Decision-Making by Jurors, 19 JOURNAL OF COMMUNICATION
239 (1969). The principle of recency states things most recently learned are best remembered. Also known as the
recency effect, studies show we tend to remember the last few things more than those in the middle, assume items at
the end are of greater importance, and the last message has the most effect when there is a delay between repeated
messages. The dominance of primacy or recency depends on intrapersonal variables like the degree of familiarity and
controversy as well as the interest of a particular issue. Curtis T. Haughtvedt & Duane T. Wegener, Message Order
Effects in Persuasion: An Attitude Strength Perspective, 21 JOURNAL OF CONSUMER RESEARCH 205 (1994).

43 Prior to the selection of jurors, the judge must inform prospective jurors of any affirmative defense(s) for which
notice was given pretrial unless withdrawn by the defendant. N.C. GEN. STAT. § 15A-1213; N.C. GEN. STAT. § 15A-
905(c)(1) (notice of affirmative defense is inadmissible against the defendant); N.C.P.l. — Crim. 100.20 (instructions
to be given at jury selection).
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e Ask jurors about important topics in your case. Ask jurors about analogous situations
in their past. This will help profile jurors.

e Listen. Force yourself to listen more. Open-ended questions keep jurors talking (e.g.,
“Tell us about..., Share with us..., Describe for us...,” etc.) and reveal life experiences,
attitudes, opinions, and views. Have a conversation. Spend time discussing their
personal background, relevant experiences, and potential bias. Make it interesting to
them by making the conversation about them. Use the ninety-ten rule with jurors
talking ninety percent of the time.

e Consider what the juror needs to know to understand the case and what you need to
know about the juror.

e Seek first to understand, then to be understood.

e Personal experiences shape juror’s views and beliefs and best predict how jurors view
facts, law, and each other.

e Do not be boring, pretentious, or contentious.

e Look for non-verbal signals like nodding, gestures, or expressions.

e Spot angry jurors. “To the mean-spirited, all else becomes mean.”**

e Refer back to specific answers. Let them know you were listening. Then build on the
answers. Remember, a scorpion is a scorpion, regardless of one’s appearance (i.e.,
presentation or words).

e When a juror expresses concern with employment, tell them the law prohibits
discharging or demoting citizens for jury service. N.C. Gen. Stat. § 9-32.

e Deselect delicately. Tell them they sound like the kind of person who thinks before
forming an opinion and the law is always satisfied when a juror gives an honest opinion,
even if it is different from that of the lawyers or the judge. All the law asks is that
jurors give their honest opinions and feelings. Stand and say, “We thank and
respectfully excuse juror number . . ..”

e Juror personalities and attitudes are far more predictive of juror choices.

e Jury selection is about jurors educating us about themselves.

X. My Side Bar Tips (T°¢)

“We don’t see things as they are. We see them as we are.”®

My personal palette of jury selection techniques:

e At the very outset, tell the jury the defendant is innocent (or not guilty), be vulnerable,
and tell the jury about yourself. Become one of them.

44 MOsES, supra note 33.
45 ANAIS NIN, SEDUCTION OF THE MINOTAUR (1961).
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You must earn credibility in jury selection.*® Many jurors believe your client is guilty
before the first word is spoken. Aligned with the accused, you are viewed with
suspicion, serving as a mouthpiece. Start sensibly and strong. Be a lawyer, statesman,
and one of them—a caring, community member. Earn respect and credibility when it
counts—right at the start.

We develop a relationship with jurors throughout the trial. Find common ground,
mirroring back the intelligence and social level of the individual jurors. Be genuine.
Become the one jurors trust in the labyrinth of trial.

Encourage candor. Tell jurors there are no right or wrong answers, and you are
interested in them and their views. Tell them citizens have the right to hold different
views on topics, and so do jurors. Tell them you will be honest with them, asking for
honest and complete answers in return. Assure them honest responses are the only
thing expected of them. Reward the honest reply, even if it hurts.

Listen to and observe opposing counsel. Purposefully contrast with the prosecutor. If
he is long-winded, be precise and efficient. If he misses key points, spend time
educating the jury. Entice jurors early to choose you.

Humanize the client. Touch, talk with, and smile at him.

Remind the client continually of appropriate eye contact, posture, and perceived
interest in the case.

Beware of a reverse Batson challenge when there is an appearance by the defense to
use peremptory challenges on race, gender, or religion.

Propensity is the worst evidence.

If jurors fear or do not understand your client or his actions, whether due to violence,
mental health, or the unexplained, they will convict your client. Quickly.

Pick as many leaders*’ as possible, creating as many juries as possible. Do not pick
followers: you shrink the size of the jury. In general, avoid young, uneducated, and
apparently weak, passive, or submissive jurors. Target and engage them to sharpen
your view. Remember, you only need one juror to exonerate, hang, or persuade the
jury to a lesser-included verdict.

Look for jurors who are resistant to social pressure (e.g., piercings, tattoos, etc.).

The best predictor of human behavior is past behavior.

Let the client exhibit manners. Typically, my paralegal is present during much of the
trial, most importantly in jury selection. When it is our turn to deselect or dismiss
jurors, she approaches, the defendant stands and relinquishes his chair, and we discuss
and decide who to deselect. My paralegal also interacts with the defendant regularly
during trial, recesses, and other opportunities, communicating perceived respect and a
genuine concern for the client.

46 According to the National Jury Project, sixty-seven percent of jurors are unsympathetic to defendants, thirty-six
percent believe it is the defendant’s responsibility to prove his innocence, and twenty-five percent believe the
defendant is guilty or he would not have been charged. Now known as National Jury Project Litigation Consulting,
this trial consulting firm publicizes its use of social science research to improve jury selection and case presentation.
47 Leaders include negotiators and deal-makers, all of whom wield disproportionate power within the group. See
MOSES, supra note 33.
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Use the phrase “fair and impartial” when engaging the jaundiced juror, skewed in
beliefs or positions. Talk about the highest aim of a jury.

Older women will exonerate your client in a rape or sex offense case, particularly if a
young female victim has credibility issues. Conversely, beware of the grandfatherly,
white knight.*®

Fight the urge to use your last peremptory challenge. You may be left with the
equivalent of an automatic death penalty juror.

Draw the sting (i.e., strip). Tell the jury incontrovertible bad facts and your affirmative
defenses. Ask if they will “fairly and conscientiously deliberate and give meaningful
consideration” to defenses as instructed by the Court. If irrelevant issues are raised,
inform the jurors of the same. Inform them of gut-wrenching, graphic evidence. Some
jurors will react verbally, some visibly. Let the bad facts sink in. Engage the juror who
reacts badly.*® Reaffirm his commitment to your client’s presumed innocence. Then
tell them there is more to the story. The sting fades and loses its impact during trial.
Use the language of the former highest aim Pattern Jury Instruction, telling jurors they
have no friend to reward, no enemy to punish, but a duty to let their verdict speak the
everlasting truth.

Mirror the judge’s instructions to the jury, early and often, using phrases from the
judge’s various instructions including fair and impartial, the same law applies to
everyone, they are not to form an opinion about guilt or innocence until deliberations
begin, and so forth.>® Forecast the law for them. Clothe yourself with vested authority.
Commit the jury, individually and as a whole, to principles of isolation and insulation.
Ask them if they understand and appreciate they are not to do violence to their
individual judgment, must decide the case for themselves, and are not to surrender their
honest convictions merely for the purpose of returning a verdict.>! Extract a group
commitment that they will respect the personal judgment of each and every juror.
Target an oral commitment from unresponsive or questionable jurors. Seek twelve
individual juries. If done well, you increase your chances of a not guilty verdict, lesser-
included judgment, hung jury, or a successful motion to poll the jury post-trial.

Tell the jury the law never requires a certain outcome. Inform them that the judge has
no interest in a particular outcome and will be satisfied with whatever result they
decide. Emphasize the law recognizes that each juror must make his own decision.

48 White knights are individuals who have a compulsive need to be a rescuer. See MARY C. LAMIA & MARILYN J.
KRIEGER, THE WHITE KNIGHT SYNDROME: RESCUING YOURSELF FROM YOUR NEED TO RESCUE OTHERS (2009).

4% To deselect jurors, commit the juror to a position (e.g., “So you believe . . . .”), normalize the impairment by
acknowledging there are no right or wrong answers and citizens are free to have different opinions, and recommit the
juror to his position (e.g., “So because of . . ., you would feel somewhat partial . . . .”), thus immunizing him from

rehabilitation.
0 N.C. GEN. STAT. § 15A-1236(a)(3), et al.; see also supra text at I11. Selection Procedure.
51 N.C. GEN. STAT. 88 15A-1235(b)(1) and (4).
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XI.  Subject Matter of Voir Dire (T0C)

Case law on proper subject matter for voir dire>? follows.

Accomplice Culpability: State v. Cheek, 351 N.C. 48, 65-68 (1999) (prosecutor properly asked
about jury’s ability to follow the law regarding acting in concert, aiding and abetting, and felony
murder rule).

Circumstantial Evidence: State v. Teague, 134 N.C. App. 702 (1999) (prosecutor allowed to ask if
jurors would require more than circumstantial evidence, that is eyewitnesses, to return a verdict of
first degree murder).

Child Witnesses: State v. Hatfield, 128 N.C. App. 294 (1998) (trial judge erred by not allowing
defendant to ask prospective jurors “if they thought children were more likely to tell the truth when
they allege sexual abuse”).

Defendant’s Prior Record: State v. Hedgepath, 66 N.C. App. 390 (1984) (trial court erred in
refusing to allow counsel to question jurors about their willingness and ability to follow the judge’s
instructions they are to consider the defendant’s prior record only for the purpose of determining
credibility).

Defendant Not Testifying: State v. Blankenship, 337 N.C. 543 (1994) (proper for defense counsel
to ask questions concerning a defendant’s failure to testify in his own defense; however, the court
has discretion to disallow the same).

Expert Witness: State v. Smith, 328 N.C. 99 (1991) (asking the jury if they could accept the
testimony of someone offered in a particular field like psychiatry was not a stake-out question.

Eyewitness Identification: State v. Roberts, 135 N.C. App. 690, 697 (1999) (prosecutor properly
asked if eyewitness identification in and of itself was insufficient to deem a conviction in the
juror’s minds regardless of the judge’s instructions as to the law)

Identifying Family Members: State v. Reaves, 337 N.C. 700 (1994) (no error for prosecutor to
identify members of murder victim’s family in the courtroom during jury selection).

Intoxication: State v. McKoy, 323 N.C. 1 (1988) (proper for prosecutor to ask prospective jurors
whether they would be sympathetic toward a defendant who was intoxicated at the time of the
offense).

52 See MICHAEL G. HOWELL, STEPHEN C. FREEDMAN, & LISA MILES, JURY SELECTION QUESTIONS (2012).
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Legal Principles: State v. Parks, 324 N.C. 420 (1989) (defense counsel may question jurors to
determine if they completely understood the principles of reasonable doubt and burden of proof;
however, once fully explored, the judge may limit further inquiry).

Pretrial Publicity: Mu’Min v. Virginia, 500 U.S. 415, 419-21 (1991) (inquiries should be made
regarding the effect of publicity upon a juror’s ability to be impartial or keep an open mind,
questions about the content of the publicity may be helpful in assessing whether a juror is impartial;
it is not required that jurors be totally ignorant of the facts and issues involved; the constitutional
question is whether jurors had such fixed opinions they could not be impartial).

Racial/Ethnic Background®: Ristaino v. Ross, 424 U.S. 589 (1976) (although the due process
clause creates no general right in non-capital cases to voir dire jurors about racial prejudice, such
questions are constitutionally mandated under “special circumstances” like in Ham); Ham v. South
Carolina, 409 U.S. 524 (1973) (“special circumstances” were present when the defendant, an
African-American civil rights activist, maintained the defense of selective prosecution in a drug
charge); Rosales-Lopez v. U.S., 451 U.S. 182 (1981) (trial courts must allow questions whether
jurors might be prejudiced about the defendant because of race or ethnic group when the defendant
is accused of a violent crime and the defendant and victim were members or difference races or
ethnic groups); see also Turner v. Murray, 476 U.S. 28 (1986) (such questions must be asked in
capital cases in charge of murder of a white victim by a black defendant).

Sexual Offense/Medical Evidence: State v. Henderson, 155 N.C. App. 719, 724-27 (2003)
(prosecutor properly asked in sex offense case if jurors would require medical evidence “that
affirmatively says an incident occurred” to convict as the question measured jurors’ ability to
follow the law).

Sexual Orientation: State v. Edwards, 27 N.C. App. 369 (1975) (proper for prosecutor to question
jurors regarding prejudice against homosexuality to determine if they could impartially consider
the evidence knowing the State’s witnesses were homosexual).

Specific Defenses: State v. Leonard, 295 N.C. 58, 62—63 (1978) (a juror who is unable to accept a
particular defense recognized by law is prejudiced to such an extent he can no longer be considered
competent and should be removed when challenged for cause).

53 Considerations of race can be critical in any case, and voir dire may be appropriate and permissible to determine
bias under statutory considerations of one’s fitness to serve as a juror. See generally N.C. GEN. STAT. § 15A-1212(9)
(challenges for cause may be made . . . on the ground a juror is unable to render a fair and impartial verdict).
Strategically, try to show how questions on racial attitudes are relevant to the theory of defense. If the inquiry is
particularly sensitive, request an individual voir dire. See N.C. DEFENDER MANUAL, supra note 8, at 25-18.
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XI1.  Other Important Considerations (T°¢)

It is axiomatic you must know the case facts, theory of defense, theme(s) of the case, and applicable
law to conduct an effective voir dire. An example of a theory of defense—a short story of
reasonable and believable facts—follows: “Ms. Jones was robbed . . . but not by [the Defendant]
who was at work eight miles away. This is a case of mistaken identity.”

My Practice Tips

Beyond these fundamentals, | offer a few practice tips.

1. Every jury selection is different, tailored to the unique facts, law, and individuals
before you.
2. Meet with the defendant and witnesses on the eve of trial for a last review. Often,

we learn new facts, good and bad, as witnesses are sometimes impressive but more
commonly afraid, experience memory loss, present poorly, or will not testify. We
re-cover the material points of trial, often illuminating important facts that require
disclosure in the selection process.

3. Use common sense analogies and life themes to which we can all relate in
conversation with jurors.

4. Look, act, and dress professionally. Make sure your client and witnesses dress
neatly and act respectfully. Of all the things you wear, your expression is most
important. A pleasant expression adds face value to your case.>*

5. Use plain language. Distill legal concepts into simple terms and phrases.

6. At the outset, tell the jury they have nothing to fear. Inform them the judge, the
governor® of the trial, will tell them everything they need to know, and the bailiffs
are there for their assistance, security, and comfort. Instruct the jury they need only
tell the bailiffs or judge of any needs or concerns they may have.

7. Be respectful of opposing counsel, not obsequious. You reap what you sow.
Promote respect for the process. Be mindful of how you address opposing counsel.
He is the prosecutor, not the State of North Carolina (or the government). If the

5 MOsES, supra note 33.

%5 Judges are sometimes referenced as the governor or gatekeeper of the trial, particularly when deciding admissibility
of expert evidence. See State v. McGrady, 368 N.C. 880 (2016) (amended Rule 702(a) implements the standards set
forth in Daubert); Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) (defines the judge’s gatekeeping
role under FED. R. EVID. 702).
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prosecution invokes such authority, tell the jury you represent the citizens of this
state, protecting the rights of the innocent from the power of the government.

Sun Tzu: Timeless Lessons

Sun Tzu, author of The Art of War, provides timeless lessons on how to defeat your opponent. A
fellow lawyer, Michael Waddington, in The Art of Trial Warfare, applies Sun Tzu’s principles to
the courtroom. | share a sampling for your consideration. Trial is war. To the trial warrior, losing
can mean life or death for the client. Therefore, the warrior constantly learns, studies, and practices
the art of trial warfare, employing the following principles: Because no plan survives contact with
the enemy, he is always ready to change his strategy to exploit a weakness or seize an opportunity.
He strikes at bias, arrogance, and evasive answers. He prepares quietly, keeping the element of
surprise. He makes his point efficiently, knowing juries have limited attention spans and dislike
rambling lawyers. He impeaches only the deserving and when necessary. He is self-disciplined,
preparing in advance, capitalizing on errors, and maintaining momentum. He is unintimidated by
legions of lawyers or a wealth of witnesses, knowing they are bloated prey. He sets up the hostile
witness, luring misstatements and exaggerations for the attack. He does not become defensive,
make weak arguments, or present paltry evidence. He focuses on crucial points, attacking the
witnesses in his opponent’s case. He neither moves nor speaks without reflection or consideration.
He never trusts co-defendants or their counsel, for danger looms. He remains calm and composed,
unflinching when speared. He neither takes tactical advice nor allows his client to dictate the trial,>®
recognizing why his client sits next to him. He is not reckless, cowardly, hasty, oversensitive, or
overly concerned what others think. He prepares for battle, even in the midst of negotiation. He
keeps his skills sharp with constant practice and strives to stay in optimal physical and emotional
shape — for trial requires the stamina of a warrior. The trial lawyer understands mastery of the
craft is an ongoing, lifetime journey.

Power-Packed Themes

We summarize life experiences and belief systems via themes which are used to deliver core facts
or arguments. An example of a core argument follows: “This is a case of an untrained employee
....7 The best themes are succinct, memorable, and powerful emotionally. We motivate and lure
jurors to virtuosity— or difficult verdicts—through life themes. Consider the powerful themes
within this argument:

The first casualty of war— or trial—is innocence. Fear holds you prisoner; faith
sets you free. How many wars have been fought and lives lost because men have
dared to insist to be free? Did you ever think you would have the opportunity to
affect the life of one person so profoundly while honoring the principles for which
our forefathers fought? Stand up for freedom today; for many, freedom is more
important than life itself. Partial or perverted justice is no justice; it is injustice.

% But see State v. Ali, 329 N.C. 304 (1991) (when defense counsel and a fully informed criminal defendant reach an
absolute impasse as to tactical decisions, the client’s wishes must control).
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Stop at nothing to find the truth. You have no friend to reward and no enemy to
punish. Your duty is to let your verdict speak the everlasting truth. His triumph
today will trigger change tomorrow. Investigations will improve, and justice will
have meaning. Trials will no longer be a rush to judgment but instead a road to
justice.

A trial lawyer without a theme is a warrior without a weapon.®’

XIIl. Integrating Voir Dire into Closing Argument (T°©)

At the end of closing argument, I return to central ideas covered in voir dire. | remind the jury the
defendant is presumed innocent even now, walk over to my client and touch him — often telling
the jury this is the most important day of my client’s life. | then remind them they are not to
surrender their honest and conscientious convictions or do violence to their individual judgment
merely to return a verdict, purposefully re-isolating and re-insulating the jury before stating my
theme and asking for them to return a verdict of not guilty.

XIV. Summary (T6C)

Prepare, research, consult, and try cases. Be objective about your case. Be courageous. Stand up
to prosecutors, judges and court precedent, if you believe you are right. Make a complete record.
| leave you with words of hope and inspiration from Joe Cheshire, an icon of excellence, and one
of many to whom | esteem and aspire. Hear the message. Go make a difference.

“A criminal lawyer is a person who loves other people more than he loves himself;
who loves freedom more than the comfort of security; who is unafraid to fight for
unpopular ideas and ideals; who is willing to stand next to the uneducated, the poor,
the dirty, the suffering, and even the mean, greedy, and violent, and advocate for
them not just in words, but in spirit; who is willing to stand up to the arrogant,
mean-spirited, caring and uncaring with courage, strength, and patience, and not be
intimidated; who bleeds a little when someone else goes to jail; who dies a little
when tolerance and freedom suffer; and most important, a person who never loses
hope that love and forgiveness will win in the end.”

“The day may come when we are unable to muster the courage to keep fighting ...
but it is not this day.”*® &

57 Charles L. Becton, Persuading Jurors by Using Powerful Themes, TRIAL 63 (July 2001).
%8 THE LORD OF THE RINGS: RETURN OF THE KING (New Line Cinema 2003).
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2024 UPDATE TO JURY SELECTION:

EXHIBIT B
REFERENCES NEED
1. Voir Dire: 15A-1211 to 1217 1.  Witness List
2. Jury Trial Procedure; 15A-1221 to 1243 2. Jury Profile
3. Bifurcation: 15A-928 3. Jury Pool List
4. Jury Instruction Conference: Gen. R. of Prac. 21; 15A-1231 4. 12 Leaders/They save themselves
VOIR DIRE
(7/23/2024)

(Humble/vulnerable; Introduce/tell about self/firm/Defendant; Charge; Innocent/Not Guilty; Represent Citizens

against Govt.; Insist on community participation as a safeguard in the process)

EXPLAIN THE PROCESS

Areyou ableto...? Doyou believe ... ? Do you appreciate... ? Areyouwilling...? Doyouknow...?

©CoOoNOGRA~WNE

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

22.

23.
24.
25.
25.

26.
217.
28.
29.
30.
31.
32.

Search for truth: Meaning of voir dire. Not CSI; often slow and deliberate.

Ideal jury: fair and impartial cross section of community.

Juror service: Pinnacle of public service; conscience of community; protect/preserve process.
You bring life experience and common sense.

May be a great juror in one case but not another.

Judge: gatekeeper/governor of trial. Will tell us all we need to know.

You are safe (only life experience/common sense, judge will instruct, jurors rights).

Length of trial.

Defendant is not on trial. State’s case is on trial.

GROUP QUESTIONS
(You, close friend, family member)

News accounts?

Ever employed us? Other side of legal proceeding? DLF adverse to you?

Ever been on a jury or a witness in a trial where | was the lawyer?

Ever associate with DA’s? (Know/served with/visit in home/relationship to favor/disfavor?)
Know Defendant?

Know victim/family?

Know any witnesses?

Ever serve on jury? Foreperson? (different civil/criminal burdens of proof) Verdict? Respected?
Ever testified as witness/participant in legal proceeding?

You/family/close friends in law enforcement? Working for law enforcement (C.1.)?
You/family/close friends been victims of a crime/had similar experience?

Any strong opinions regarding this type of charge; “touched” by this type of crime; be fair and
impartial?

Examples: MADD, Leadership Rowan, believe any use is wrong, gun owners, NRA, CCP vs.
Prison Ministry, LGBT, reluctant juror.

INDIVIDUAL QUESTIONS

Where live? Employment? Spouse? Family/children?

Any disability/physical/medical problems? Covid?

Any personal/business commitments?

Any specialized medical/psychological, legal/law enforcement, scientific/forensic training?

KEY POINTS

Supervise any emp]oyees? UNCONTROVERTED FACTS
Know anyone else on the jury panel/pool?

Ever serve as sworn LEQ or similar capacity?
Military service? 2.
Rescue squad/EMS/Fire Dept. service?
Teacher/Pastor/Church member/Government employee? 3.
Serve on another jury this week? 4




33.
34.
35.
36.
37.
38.
39.

40.
41.

42.

43.

44,

45.

46.

47.

48.
49.

50.

PROCESS OF TRIAL

State goes first; defense goes last; do not decide; address judge’s instruction.

Will be objections/interruptions based on rules of evidence/procedure? Matters of law.

Draw the Sting/Strip. Cover Bad/Undisputed Facts/Affirmative Defenses or Irrelevant Issues/Facts
(weapons, bad injuries, criminal record, drugs, alcohol, relationships, etc.). The law recognizes certain
defenses. Not every death, injury, or questionable act is a crime.

Race/gender/religion issues? (white victim/black defendant); Batson; Prima facie case (raise
inference?)/Race-neutral reasons/Purposeful discrimination? Judge elicit?

Some witnesses are everyday folks. Will anyone give testimony of LEO any greater weight solely because
he wears a uniform? Judge will charge on credibility of witnesses. Promise to follow law?

You may hear from expert witnesses. Can you consider?

The charge is . Judge will explain the law/not us. Burden of proof is “beyond a reasonable doubt”
(fully satisfies/entirely convinces). State must prove each and every element beyond burden. Promise to
hold to burden? Same burden as Capital Murder.

A charge is not evidence.

Defendant presumed innocent. Defendant may choose, or not choose, to take the stand. He remains clothed
with the presumption of innocence now and throughout this trial. Not a blank chalk board or level playing
field. Will you now conscientiously apply the presumption of innocence to the Defendant?

Must you hear from the Defendant to follow the law? Must the Defendant “prove his innocence?” You are
“not to consider” whether defendant testifies. PJI - Crim. 101.30

CONCLUSION/JUROR’S RIGHTS
Do you know . .. ? Do you understand . .. ? Do you appreciate . . .?

Highest aim: You have no friend to reward, no enemy to punish, but a duty to let your verdict speak the
everlasting truth.

You have the right to hear and see all the evidence, voice your opinion, and have it respected by others.

You are to “reason together...but not surrender your honest convictions™ as deliberate toward the end of
reaching a verdict. You are “not to do violence to your individual judgment.” “You must decide the case for
yourself.” N.C. Gen. Stat. § 15A-1235.

After telling jurors the law requires them to deliberate to try to reach a verdict, it is permissible to ask “if they
understand they have the right to stand by their beliefs in the case.” State v. Elliott, 344 N.C. 242 (1996).
Use your “sound and conscientious judgment.” Be “firm but not stubborn in your convictions.” PJI — Crim.
101.40.

Believe the opinions of other jurors are worthy of respect? Will you?

No crystal ball. Do you know of any reason this case may not be good for you? Any questions I haven’t
asked that you believe are important?

The law never demands a certain outcome. The judge has no interest in a particular outcome and will be
well-satisfied with your individual decision. The law recognizes that each juror must make his or her own
decision.

CHALLENGES FOR CAUSE

Grounds. N.C. Gen. Stat. § 15A-1212.

a. Isincapable by reason of mental or physical infirmity.

b. Has been or is a party, witness, grand juror, trial juror, or otherwise has participated in civil or
criminal proceedings involving a transaction which relates to the charge.

c. Has been or is a party adverse to the Defendant in a civil action, or has complained against or been
accused by him in a criminal prosecution.

d. Isrelated by blood or marriage within the sixth degree to the Defendant or victim of the crime.

e. Has formed or expressed an opinion as to the guilt or innocence of Defendant.

f.  Is presently charged with a felony.

g. Asamatter of conscience, would be unable to render a verdict with respect to the charge in accord
with the law.

h.  For any other cause is unable to render a fair and impartial verdict.

BUZZ PHRASES

Substantially impair? Automatically vote? State v. Cummings, 326 N.C. 298 (1990); State v. Chapman, 359
N.C. 328 (2005).

Juror statement he could follow the law but Defendant’s failure to testify would “stick in the back of his
mind” while deliberating should have been excused for cause. State v. Hightower, 331 N.C. 636 (1992).

Be Alert for “Stake-out” questions (asking “how will vote under particular fact/set of facts?”): Can you
convict without physical evidence/witnsesses? A question that tends to commit jurors to a specific future
course of action. Defense has a right to a full opportunity to make diligent inquiry into “fitness and
competency to serve” and “determine whether there is a basis for a challenge for cause or a peremptory
challenge.” N.C. Gen. Stat. 8 15A-1214(c). Ask: Can you consider? State v. Roberts, 135 N.C. App. 690
(1999). Can you set aside your opinion and reach decision solely upon evidence?

“A juror can believe a person is guilty and not believe it beyond a reasonable doubt.” Hence, it is error for
D.A. to argue if a juror believes the defendant is guilty then he necessarily believes it BRD. State v. Corbin,
48 N.C. App. 194 (1980).
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