Basic School for Magistrates: Winter 2020 Week Il

UNC School of Government
February 24 — February 28, 2020

Monday, February 24

8:30 a.m.

9:30 a.m.
9:45 a.m.

10:45 a.m.
11:00 a.m.

12:00 p.m.
12:45 p.m.

2:15 p.m.
2:30 p.m.

3:30 p.m.
3:45 p.m.

4:15 p.m.
4:30 p.m.

5:00 p.m.

Elements of Crimes (Assaults) (60 mins)
John Rubin, School of Government

Break

Elements of Crimes (Assaults) (continued) (60 mins)
John Rubin, School of Government

Break

Elements of Crimes (Motor Vehicle Law) (60 mins)
Shea Riggsbee Denning, School of Government

Lunch (SOG Dining Room)

Elements of Crimes (Sexual Assaults) (90 mins)
Jamie Markham, School of Government

Break

Elements of Crimes (Trespass) (60 mins)
Jamie Markham, School of Government

Break

Under 18: Juvenile vs. Adult (30 mins)
Jacqui Greene, School of Government

Break

Solicitation, Conspiracy, Attempts, Principals, and Accessories Offenses (30 mins)
John Rubin, School of Government

Adjourn

Tuesday, February 25

9:00 a.m.

10:00 a.m.
10:15 a.m.

11:15a.m.

Initial Appearance (60 mins)
John Rubin, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC

Break

Initial Appearance (continued) (60 mins)
John Rubin, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC

Break



11:30 a.m. Initial Appearance (continued) (60 mins)
John Rubin, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC

12:30 p.m. Lunch (SOG Dining Room)

1:30 p.m. Initial Appearance (continued) (60 mins)
John Rubin, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC
2:30 p.m. Break
2:45 p.m. Elements of Crimes (Larceny & Robbery) (75 mins)
Jonathan Holbrook, School of Government
4:00 p.m. Break
4:15 p.m. Contempt (45 mins)

Ann Anderson, School of Government

5:00 p.m. Adjourn

Wednesday, February 26

8:30 a.m. Elements of Crimes (Drunk, Weapons, Resisting) (60 mins)
Christopher Tyner, School of Government

9:30 a.m. Break

9:45 a.m. Selecting Process (60 mins)
John Rubin, School of Government

10:45 a.m. Break

11:00 a.m. Selecting Process (continued) (60 mins)
John Rubin, School of Government

12:00 p.m. Lunch (SOG Dining Room)

1:00 p.m. Selecting Process (continued) (60 mins)
John Rubin, School of Government

2:00 p.m. Break
2:15 p.m. Impaired Driving Holds (60 mins)
Shea Riggsbee Denning, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC
3:15 p.m. Break
3:30 p.m. CVRs and Vehicle Seizures (90 mins)

Shea Riggsbee Denning, School of Government, and Takeeta Tyson, Business Systems Analyst, NCAOC

5:00 p.m. Adjourn

Any breakfast or lunch provided as part of this program is paid for by the Administrative Office of the Courts. When claiming reimbursement for expenses for this
program, the portion of the daily travel allowance allocated for these breakfasts or lunches may not be claimed.



Thursday, February 27

8:45 a.m. Search Warrants (60 mins)
Jeff Welty, Special Deputy Attorney General

9:45 a.m. Break

10:00 a.m. Search Warrants (continued) (60 mins)
Jeff Welty, Special Deputy Attorney General

11:00 a.m. Break

11:15a.m. Search Warrants (continued) (60 mins)
Jeff Welty, Special Deputy Attorney General

12:15 p.m. Lunch & NCMA Presentation (Room 2401)

1:15 p.m. Elements of Crimes (Burglary) (75 mins)
Phil Dixon, School of Government
2:30 p.m. Break
2:45 p.m. Elements of Crimes (Drugs) (60 mins)
John Donovan, Durham County Magistrate
3:45 p.m. Break
4:00 p.m. Elements of Crimes (Drugs) (continued) (60 mins)

John Donovan, Durham County Magistrate

5:00 p.m. Adjourn

Friday, February 28

8:30 a.m. Domestic Violence Procedure (60 mins)
Dona Lewandowski, School of Government

9:30 a.m. Break

9:45 a.m. Judicial Independence (60 mins)
Sarah Owens, Rutherford County Magistrate

10:45 a.m. Break

11:00 a.m. Capstone Exercise: Applying What You’ve Learned (90 mins)
Shea Riggsbee Denning, School of Government

12:30 p.m. Lunch (SOG Dining Room)
1:30 p.m. Evaluations & Test (Room 2601)

Sponsored by
North Carolina Administrative Office of the Courts
UNC School of Government

Any breakfast or lunch provided as part of this program is paid for by the Administrative Office of the Courts. When claiming reimbursement for expenses for this
program, the portion of the daily travel allowance allocated for these breakfasts or lunches may not be claimed.



m

UNC

SCHOOL OF GOVERMMEN'

Mission

The mission of the School of Government is to improve the lives of North Carolinians by engaging in
practical scholarship that helps public officials and citizens understand and improve state and local
government.

Values
Consistent values for more than 75 years have built a legacy of trust with North Carolina's public officials:

e Nonpartisan
e  Policy-neutral
e Responsive

How We Serve North Carolina

As the largest university-based local government training, advisory, and research organization in the United
States, the School of Government offers up to 200 courses, seminars, and specialized conferences for more
than 12,000 public officials each year.

Faculty members respond to more than 100,000 phone calls and e-mail messages each year on routine and
urgent matters and also engage in long-term advising projects for local governing boards, legislative
committees, and statewide commissions.

In addition, faculty members annually publish approximately 50 books, periodicals, and other reference
works related to state and local government. Each day that the General Assembly is in session, the School
produces the Daily Bulletin, which reports on the day’s activities for members of the legislature and others
who need to follow the course of legislation.

History

Established in 1931 as the Institute of Government, the School provides educational, advisory, and research
services for state and local governments. The School of Government is also home to specialized centers
focused on information technology, environmental finance, and civic education for youth.

School of Government faculty members have made notable contributions to North Carolina government:

Study to reorganize state government

Study of the state's court system

North Carolina Constitutional Commission

Local Government Study Commission

Open Meetings Study Commission

NC Sentencing and Policy Advisory Commission

Governor's Crime Commission on Juvenile Crime and Justice

Support for the School of Government

Operating support for the School of Government’s programs and activities comes from many sources,
including state appropriations, local government membership dues, private contributions, publication sales,
course fees, and service contracts. Visit www.sog.unc.edu or call 919.966.5381 for more information on the
School's courses, publications, programs, and services.


http://www.sog.unc.edu/courses/index.php�
http://shopping.netsuite.com/s.nl/c.433425/sc.7/category.-107/.f�
http://shopping.netsuite.com/s.nl/c.433425/sc.7/category.-107/.f�
http://www.dailybulletin.unc.edu/�
http://www.cpt.unc.edu/�
http://www.efc.unc.edu/�
http://www.civics.org/�
http://www.sog.unc.edu/index.html�
http://www.sog.unc.edu/�

SOG FACULTY BIOGRAPHIES

Ann Anderson anderson@sog.unc.edu / (919) 962-0595

Ann Anderson joined the School of Government faculty in 2007. Prior to that, she was an associate for six
years with the law firm of Kennedy Covington in Raleigh and Durham, where she specialized in real-
estate litigation and quasi-judicial proceedings. Anderson earned a BA in history with highest
distinction from the University of North Carolina at Chapel Hill and a law degree with honors from the
University of North Carolina at Chapel Hill School of Law, where she was a member of the North
Carolina Law Review.

Areas of Interest: Civil procedure and practice; courts; judicial authority; judicial education; pattern jury
instructions

Mark Botts botts@sog.unc.edu / (919) 962-8204

Mark Botts joined the School of Government (then the Institute of Government) in 1992. Prior to that, he
served judicial clerkships with the US Court of Appeals for the Sixth Circuit and the US District Court
for the Western District of Michigan. Botts' publications include A Legal Manual for Area Mental Health,
Developmental Disabilities, and Substance Abuse Boards in North Carolina. Mark holds a BA from
Albion College and a JD from the University of Michigan School of Law.

Areas of Interest: Confidentiality; governing boards; HIPPA privacy rule; involuntary commitment law and

procedure; local management entities/managed care organizations; magistrates (involuntary
commitment); mental health law; public health system; subpoenas (mental health records)

Shea Riggsbee Denning denning@sog.unc.edu / (919) 843-5120

Shea Riggsbee Denning is not only a UNC School of Government faculty member; she is a double Tar Heel.
After earning an AB with distinction in journalism and mass communication from the University in 1994,
and a JD with high honors from the UNC School of Law in 1997, she began her legal career by clerking
for the Honorable Malcolm J. Howard, US District Judge for the Eastern District of North Carolina, in
Greenville. She then practiced law in Atlanta with the firm of King & Spalding before returning to North
Carolina to work as a research attorney and then as an assistant federal defender for the Eastern
District of North Carolina. She joined the SOG faculty in 2003. Denning’s scholarship focuses on motor
vehicle law and criminal law and procedure. She teaches and advises judges, magistrates,
prosecutors, defense attorneys, and law enforcement officers. She has written extensively about North
Carolina’s motor vehicle laws, including a book on the law of impaired driving. She is a regular
contributor to the North Carolina Criminal Law blog and a co-coauthor of Pulled Over: The Law of
Traffic Stops and Offenses in North Carolina.

Areas of Interest: Courts; criminal law and procedure; driver’s license revocations; impaired driving law;
motor vehicle law; prosecutor training


mailto:anderson@sog.unc.edu
mailto:botts@sog.unc.edu
mailto:denning@sog.unc.edu

Phil Dixon dixon@sog.unc.edu / (919) 966-4248

Phil Dixon joined the School of Government in 2017. Previously he worked for eight years as an attorney in
Pitt and surrounding eastern North Carolina counties, focusing primarily on criminal defense and
related matters. Dixon served as assigned counsel to indigent clients throughout his career, and
represented adult and juvenile clients charged with all types of crimes at the trial level. He earned a
BA from the University of North Carolina at Chapel Hill and a JD with highest honors from North
Carolina Central University. He works with the indigent education group at the School to provide
training and consultation to public defenders and defense lawyers, as well as to research and write
about criminal law issues.

Areas of Interest: Cannabis/hemp; criminal law and procedure; evidence; expunction; indigent defense
education; public defender training; sex offender registration

Jacqui Greene greene@sog.unc.edu / (919) 966-4327

Jacquelyn "Jacqui" Greene joined the School’s legal faculty in 2018 to focus on juvenile justice. Before coming
to the School, she was program area director for the New York—based consultancy firm Policy
Research Associates. She also served as executive director of the New York State Governor’s
Commission on Youth, Public Safety, and Justice; director of juvenile justice policy at the New York
State Division of Criminal Justice Services; and counsel to the committees on children and families
and social services for the New York State Assembly. Her work experience includes representing
children in family court matters as well as developing and implementing juvenile justice, delinquency
prevention, and child welfare policy. Her recent research and policy work centers on the school-to-
prison pipeline, juvenile justice reform, and behavioral health interventions for at-risk youth. Greene
holds a bachelor's degree in psychology and political science from the University of North Carolina at
Chapel Hill and a law degree from Harvard Law School.

Areas of Interest: Raise the Age; juvenile justice

Dona LewandowskKi lewandowski@sog.unc.edu / (919) 966-7288

Dona Lewandowski joined the faculty of the Institute of Government in 1985 and spent the next five years
writing, teaching, and consulting with district court judges in the area of family law. In 1990, following
the birth of her son, she left the Institute to devote full time to her family. She rejoined the School of
Government in 2006. Lewandowski earned a BS and an MA from Middle Tennessee State University
and a JD with honors, Order of the Coif, from the University of North Carolina at Chapel Hill. After law
school, she worked as a research assistant to Chief Judge R.A. Hedrick of the NC Court of Appeals.

Areas of Interest: Magistrates’ issues (non-criminal law), including small claims law and procedure; ethics;
marriage; magistrate personnel matters, including appointment and removal; landlord-tenant law

Jonathan Holbrook [holbrook@sog.unc.edu / (919) 962-0942

Jonathan Holbrook joined the School of Government in 2017 as the School’s first-ever Prosecutor Educator.
Jonathan previously worked as a prosecutor for nearly ten years, both in state court with the Wake
County District Attorney’s Office and in federal court with the U.S. Attorney’s Office for the Eastern
District of North Carolina. Jonathan earned his B.A. from Northwestern University, and his J.D. with
Honors from UNC Chapel Hill School of Law. Jonathan writes and updates legal entries for NC PRO,
the new online criminal procedure resource for prosecutors, as well as the NC Criminal Law Blog, and
he provides assistance, consultation, and training to prosecutors on a wide variety of issues.

Areas of Interest: Criminal law and procedure; evidence; prosecutor training


mailto:dixon@sog.unc.edu
mailto:greene@sog.unc.edu
mailto:lewandowski@sog.unc.edu
mailto:jholbrook@sog.unc.edu

Jamie Markham markham@sog.unc.edu / (919) 843-3914

Jamie Markham joined the School of Government faculty in 2007. His area of interest is criminal law and
procedure, with a focus on the law of sentencing, corrections, and the conditions of confinement. He
was named Albert and Gladys Coates Distinguished Term Associate Professor for 2015-2017.
Markham earned a bachelor's degree with honors from Harvard College and a law degree with high
honors, Order of the Coif, from Duke University, where he was editor-in-chief of the Duke Law Journal.
He is a member of the North Carolina Bar. Prior to law school, Markham served five years in the United
States Air Force as an intelligence officer and foreign area officer. He was also a travel writer for Let's
Go Inc., contributing to the Russia and Ukraine chapters of Let's Go: Eastern Europe.

Areas of Interest: Community corrections; criminal law and procedure; jails; probation and parole;
sentencing law; sex offender registration

John Rubin rubin@sog.unc.edu / (919) 962-2498

John Rubin joined the School of Government in 1991. He previously practiced law for nine years in
Washington, DC and Los Angeles. At the School, he specializes in criminal law and indigent defense
education. He has written several articles and books on criminal law; teaches and consults with judges,
prosecutors, public defenders, and other officials in the criminal justice system; and manages the
School’s indigent defense education program. He is a frequent consultant to the Office of Indigent
Defense Services, which is responsible for overseeing and enhancing legal representation for indigent
defendants and others entitled to counsel under North Carolina law. In 2008, he was awarded a two-
year distinguished professorship for faculty excellence. In 2012, he was named Albert Coates
Professor of Public Law and Government. Rubin earned a BA from the University of California at
Berkeley and a JD from UNC-Chapel Hill.

Areas of Interest: Bail and pretrial release; collateral consequences (criminal convictions); criminal law and

procedure; domestic violence; evidence; expunction; indigent defense education; public defender
training; search and seizure; sentencing law; sex offender registration; subpoenas

Christopher Tyner ctyner@sog.unc.edu / (919) 843-8404

Christopher Tyner joined the School of Government in 2012. He is a member of the North Carolina State Bar
and provides research support to faculty members in the areas of criminal and local government law.
Tyner earned a BA and a JD from the University of North Carolina at Chapel Hill.

Areas of Interest: Criminal law and procedure; local government law


mailto:markham@sog.unc.edu
mailto:rubin@sog.unc.edu
mailto:ctyner@sog.unc.edu
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FIELDS OF EXPERTISE
JUNE 2019

ABUSE, NEGLECT, AND DEPENDENCY (CHILDREN)
Sara DePasquale
919.966.4289 - sara@sog.unc.edu

ABUSE, NEGLECT, AND EXPLOITATION (ADULTS)
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

ADMINISTRATIVE LAW
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

ADOPTION
Sara DePasquale
919.966.4289 « sara@sog.unc.edu
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

AFFORDABLE HOUSING
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu
Marcia Perritt
919.538.1545 « mperritt@sog.unc.edu

AIRPORT AUTHORITIES (LEGAL)
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

ALTERNATIVE DISPUTE RESOLUTION
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

ANIMAL SERVICES
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

ANNEXATION, MUNICIPAL
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu

ATTORNEYS, CITY OR COUNTY
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

BAIL AND PRETRIAL RELEASE
John Rubin
919.962.2498 - rubin@sog.unc.edu
Jessica Smith
919.966.4105 - smithj@sog.unc.edu
Jeffrey B. Welty
919.843.8474 - welty@sog.unc.edu

BENCHMARKING
David N. Ammons
919.962.7696 « ammons@sog.unc.edu
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu
Dale J. Roenigk
919.843.8927 « roenigk@sog.unc.edu

BOARD DEVELOPMENT
Lydian Altman
919.962.0103 - lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu

BUDGET PREPARATION AND ENACTMENT
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu

CANNABIS/HEMP
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

CAPITAL PLANNING, BUDGETING, AND FINANCE
Jeffrey A. Hughes
919.843.4956 « jhughes@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

CAPITAL PUNISHMENT
Jeffrey B. Welty
919.843.8474 - welty@sog.unc.edu

CASH MANAGEMENT AND INVESTMENTS
Gregory S. Allison
919.966.4376 - allison@sog.unc.edu

CENTER FOR PUBLIC LEADERSHIP AND GOVERNANCE
Peg Carlson
919.966.9393 - carlson@sog.unc.edu

CENTER FOR PUBLIC TECHNOLOGY
Maurice Ferrell
919.843.5284 « mferrell@sog.unc.edu
Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

CHILD CUSTODY
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu



CHILD SUPPORT
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu

CHILD WELFARE
Sara DePasquale
919.966.4289 « sara@sog.unc.edu

CITIZEN PARTICIPATION AND CIVIC INVOLVEMENT
Maureen M. Berner
919.843.8980 « mberner@sog.unc.edu
Anita Brown-Graham
919.966.4438 « brgraham@sog.unc.edu
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
David W. Owens
919.966.4208 « owens@sog.unc.edu
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

CITY ATTORNEYS
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

CITY GOVERNMENT (LEGAL AND PROCEDURAL)
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

CITY GOVERNMENT (MANAGEMENT)
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

CIVICEDUCATION
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu

CIVICTECHNOLOGY (OPEN DATA AND VOLUNTEER WORK)
John B. Stephens
919.962.5190 -stephens@sog.unc.edu

CIVIL PROCEDURE AND PRACTICE
Ann Anderson
919.962.0595 - anderson@sog.unc.edu

CLERKS, CITY AND COUNTY
Trey Allen
919.843.9019 « tallen@sog.unc.edu

CLERKS OF SUPERIOR COURT
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

COACHING IN THE PUBLIC SECTOR
Lydian Altman
919.962.0103 « lydian@sog.unc.edu

COASTAL RESOURCES
David W. Owens
919.966.4208 « owens@sog.unc.edu

CODE ENFORCEMENT (MINIMUM HOUSING CODES)
C. Tyler Mulligan
919.962.0987 - mulligan@sog.unc.edu

COLLABORATION IN GROUPS
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

COLLATERAL CONSEQUENCES (CRIMINAL CONVICTIONS)
John Rubin
919.962.2498 « rubin@sog.unc.edu

COMMISSIONERS, BOARDS OF COUNTY (LEGAL)
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

COMMUNICABLE DISEASE CONTROL
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

COMMUNITY CORRECTIONS
James M. Markham
919.843.3914 « markham@sog.unc.edu

COMMUNITY DEVELOPMENT
C. Tyler Mulligan
919.962.0987 - mulligan@sog.unc.edu
Marcia Perritt
919.538.1545 - mperritt@sog.unc.edu
Sarah Odio
305.778.9383 - saodio@live.unc.edu

CONFIDENTIALITY (MEDICAL)
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

CONFIDENTIALITY (MENTAL HEALTH AND SUBSTANCE ABUSE)
Mark F. Botts
919.962.8204 « botts@sog.unc.edu

CONFIDENTIALITY (SOCIAL SERVICES)
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu
Sara DePasquale
919.966.4289 « sara@sog.unc.edu

CONFLICTS OF INTEREST (GOVERNMENT)
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

CONFLICTS OF INTEREST (LAND USE)
David W. Owens
919.966.4208 - owens@sog.unc.edu

CONFLICTS OF INTEREST (VOTING)
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu

CONSOLIDATED HUMAN SERVICES AGENCIES
Jill D. Moore
919.966.4442 « moore@sog.unc.edu



Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

CONSOLIDATION, CITY-COUNTY
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

CONTRACTS, GOVERNMENT
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

COUNCIL, MUNICIPAL (LEGAL)
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu

COUNCILS OF GOVERNMENT
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Carl W. Stenberg 1l
919.962.2377 « stenberg@sog.unc.edu

COUNTY ADMINISTRATION PROGRAM
Gregory S. Allison
919.966.4376 - allison@sog.unc.edu

COUNTY ATTORNEYS
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

COUNTY GOVERNMENT (LEGAL AND PROCEDURAL)
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

COUNTY GOVERNMENT (MANAGEMENT)
Kimberly L. Nelson
919.962.0427 - knelson@sog.unc.edu
Carl W. Stenberg 1l
919.962.2377 « stenberg@sog.unc.edu

COURTS
Ann Anderson
919.962.0595 - anderson@sog.unc.edu
James C. Drennan
919.966.4160 « drennan@sog.unc.edu
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu
Shea Riggsbee Denning
919.843.5120 « denning@sog.unc.edu

CRIMINAL JUSTICE REFORM
Jessica Smith
919.966.4105 - smithj@sog.unc.edu

CRIMINAL LAW AND PROCEDURE
James M. Markham
919.843.3914 « markham@sog.unc.edu
Shea Riggsbee Denning
919.843.5120 « denning@sog.unc.edu
John Rubin
919.962.2498 - rubin@sog.unc.edu
Jessica Smith
919.966.4105 - smithj@sog.unc.edu
Jeffrey B. Welty
919.843.8474 - welty@sog.unc.edu

Phil Dixon

919.966.4248 - dixon@sog.unc.edu
Jonathan Holbrook

919.962.0942 « jholbrook@sog.unc.edu

CROSS-ORGANIZATIONAL COLLABORATION
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
Ricardo S. Morse
919.843.1366 - rmorse@sog.unc.edu

DELINQUENT JUVENILES
Austine Long
919.962.9594 « along@sog.unc.edu
Jacquelyn Greene
919.966.4327 - greene@sog.unc.edu

DISPUTE RESOLUTION
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

DIVERSITY AND INCLUSION IN THE WORKPLACE
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu

DOMESTIC VIOLENCE
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu
John Rubin
919.962.2498 - rubin@sog.unc.edu

DOWNTOWN DEVELOPMENT
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu
Marcia Perritt
919.538.1545 « mperritt@sog.unc.edu
Sarah Odio
305.778.9383 « saodio@live.unc.edu

DRIVER'’S LICENSE REVOCATIONS
Shea Riggsbee Denning
919.843.5120 « denning@sog.unc.edu

DRIVING WHILE IMPAIRED
Shea Riggsbee Denning
919.843.5120 - denning@sog.unc.edu

ECONOMIC DEVELOPMENT
Jonathan Q. Morgan
919.843.0972 « morgan@sog.unc.edu
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu
Marcia Perritt
919.538.1545 « mperritt@sog.unc.edu
Sarah Odio
305.778.9383 « saodio@live.unc.edu

E-DISCOVERY
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

EDUCATION LAW
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu



ELECTED OFFICIALS (LEGAL AND PROCEDURAL)

Frayda S. Bluestein

919.966.4203 - bluestein@sog.unc.edu
Kara A. Millonzi

919.962.0051 « millonzi@sog.unc.edu
Norma Houston

919.843.8930 « nhouston@sog.unc.edu

ELECTED OFFICIALS (NON-LEGAL)
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu
Patrice Roesler
919.843.4167 « proesler@sog.unc.edu

ELECTIONS LAW
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

EMERGENCY MANAGEMENT LAW
Norma Houston
919.843.8930 « nhouston@sog.unc.edu

EMINENT DOMAIN
Charles A. Szypszak

919.843.8932 - szypszak@sog.unc.edu

EMPLOYEE ENGAGEMENT SURVEYS
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu

EMPLOYER—-EMPLOYEE RELATIONS
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu
Diane M. Juffras
919.843.4926 « juffras@sog.unc.edu

EMPLOYMENT LAW
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu
Diane M. Juffras
919.843.4926 - juffras@sog.unc.edu

ENERGY
Jeffrey A. Hughes
919.843.4956 -« jhughes@sog.unc.edu
Austin Thompson
919.962.5795 « thompson@sog.unc.edu

ENVIRONMENTAL FINANCE CENTER
Shadi Eskaf
919.962.2785 -« eskaf@sog.unc.edu
Erin Riggs
919.966.3126 « riggs@sog.unc.edu
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

Austin Thompson
919.962.5795 « thompson@sog.unc.edu

ENVIRONMENTAL HEALTH

(LOCAL HEALTH DEPARTMENT PROGRAMS)
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

ENVIRONMENTAL PROTECTION
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu
David W. Owens
919.966.4208 - owens@sog.unc.edu
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

EQUITABLE DISTRIBUTION
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu

ESTATE ADMINISTRATION
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

ETHICS (GOVERNMENT ATTORNEYS)
Christopher B. McLaughlin
919.843.9167 « mclaughlin@sog.unc.edu

ETHICS IN GOVERNMENT
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

ETHICS (TRAINING)
Norma Houston
919.843.8930 « nhouston@sog.unc.edu

EVIDENCE
John Rubin
919.962.2498 - rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu
Jonathan Holbrook
919.962.0942 « jholbrook@sog.unc.edu

EXPUNCTION
John Rubin
919.962.2498 « rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

FACILITATION
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

FAMILY LAW
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu



FINANCE (ECONOMIC DEVELOPMENT, REDEVELOPMENT)
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu

FINANCE, COUNTY AND MUNICIPAL
Gregory S. Allison
919.966.4376 « allison@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu

FIREARMS LAW
Jeffrey B. Welty
919.843.8474 - welty@sog.unc.edu

FIRE PROTECTION (LEGAL)
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

FIRE TAX DISTRICTS
Christopher B. McLaughlin
919.843.9167 « mclaughlin@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

FOOD INSECURITY/FOOD ASSISTANCE PROGRAMS
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu

FORECLOSURE
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

FORM OF GOVERNMENT
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

GENERAL ASSEMBLY
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu
Christine Wunsche
919.733.2484 - wunsche@sog.unc.edu

GOVERNING BOARDS (AREA MENTAL HEALTH AUTHORITIES)

Mark F. Botts
919.962.8204 « botts@sog.unc.edu

GOVERNING BOARDS (LEGAL AND PROCEDURAL)
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Trey Allen
919.843.9019 « tallen@sog.unc.edu

GOVERNING BOARDS (MANAGEMENT)
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

Kimberly L. Nelson

919.962.0427 - knelson@sog.unc.edu
Peg Carlson

919.966.9393 - carlson@sog.unc.edu

GOVERNMENTAL ACCOUNTING AND REPORTING
Gregory S. Allison
919.966.4376 - allison@sog.unc.edu

GOVERNMENTAL LIABILITY AND IMMUNITY
Trey Allen
919.843.9019 « tallen@sog.unc.edu

GUARDIANSHIP (ADULT)
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

GUARDIANSHIP (CHILDREN)
Sara DePasquale
919.966.4289 - sara@sog.unc.edu

HEALTH, LOCAL BOARDS OF
Jill . Moore
919.966.4442 « moore@sog.unc.edu

HEALTH DEPARTMENTS
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

HIGHER EDUCATION LAW
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

HIPAA PRIVACY RULE
Mark F. Botts
919.962.8204 « botts@sog.unc.edu
Jill D. Moore
919.966.4442 - moore@sog.unc.edu
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

HISTORIC DISTRICTS
David W. Owens
919.966.4208 - owens@sog.unc.edu
Adam Lovelady
919.962.6712 - adamlovelady@sog.unc.edu

HUMAN RESOURCE MANAGEMENT
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu

HUMAN TRAFFICKING
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu

IMMUNIZATIONS
Sara DePasquale
919.966.4289 - sara@sog.unc.edu
Jill D. Moore
919.966.4442 - moore@sog.unc.edu

INCOME TAXES (NON-LEGAL)
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu



INCOMPETENCY
Meredith Smith
919.843.2986 - meredith.smith@sog.unc.edu

INCORPORATION, MUNICIPAL (LEGAL AND PROCEDURAL)
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

INDIGENT DEFENSE EDUCATION
John Rubin
919.962.2498 - rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

INFORMATION TECHNOLOGY
Maurice Ferrell
919.843.5284 « mferrell@sog.unc.edu
Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

INTERGOVERNMENTAL RELATIONS
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Carl W. Stenberg 1l
919.962.2377 « stenberg@sog.unc.edu

INTERLOCAL AND REGIONAL COOPERATION (LEGAL)
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

INTERLOCAL AND REGIONAL COOPERATION (NON-LEGAL)
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

INTERLOCAL GOVERNMENT RELATIONS
(ENVIRONMENTAL PUBLIC ENTERPRISES)
Jeffrey A. Hughes
919.843.4956 -« jhughes@sog.unc.edu

INVOLUNTARY COMMITMENT LAW AND PROCEDURE
Mark F. Botts
919.962.8204 « botts@sog.unc.edu

JAILS
James M. Markham

919.843.3914 « markham@sog.unc.edu

JUDICIAL AUTHORITY
Ann Anderson
919.962.0595 « anderson@sog.unc.edu

JUDICIAL EDUCATION
Ann Anderson
919.962.0595 - anderson@sog.unc.edu
James C. Drennan
919.966.4160 « drennan@sog.unc.edu
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu

Jessica Smith

919.966.4105 - smithj@sog.unc.edu
Jeffrey B. Welty

919.843.8474 - welty@sog.unc.edu

JUVENILE JUSTICE
Austine Long
919.962.9594 - along@sog.unc.edu
Jacquelyn Greene
919.966.4327 - greene@sog.unc.edu

JUVENILE JUSTICE REFORM
Jacquelyn Greene
919.966.4327 « greene@sog.unc.edu

LANDLORD-TENANT LAW
Dona Lewandowski
919.966.7288 « lewandowski@sog.unc.edu

LAND USE REGULATION
David W. Owens
919.966.4208 - owens@sog.unc.edu
Adam Lovelady
919.962.6712 - adamlovelady@sog.unc.edu

LEADERSHIP DEVELOPMENT
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Kimberly L. Nelson
919.962.0427 - knelson@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu
James C. Drennan
919.966.4160 « drennan@sog.unc.edu

LEGISLATIVE HISTORY
Alex Hess
919.966.4172 « hess@sog.unc.edu

LEGISLATIVE REPORTING SERVICE
Christine Wunsche
919.733.2484 « wunsche@sog.unc.edu

LOCAL ELECTED LEADERS ACADEMY
Patrice Roesler
919.843.4167 « proesler@sog.unc.edu

LOCAL GOVERNMENT CONTRACTING
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

LOCAL GOVERNMENT LAW
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu



Norma Houston

919.843.8930 « nhouston@sog.unc.edu
Kara A. Millonzi

919.962.0051 « millonzi@sog.unc.edu
Trey Allen

919.843.9019 « tallen@sog.unc.edu

LOCAL GOVERNMENT ORGANIZATION/ADMINISTRATION
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 « stenberg@sog.unc.edu

LOCAL MANAGEMENT ENTITIES/MANAGED
CARE ORGANIZATIONS

Mark F. Botts

919.962.8204 « botts@sog.unc.edu

LOCAL SALES TAXES (NON-LEGAL)
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu

MAGISTRATES
Dona Lewandowski
919.966.7288 « lewandowski@sog.unc.edu
Jeffrey B. Welty
919.843.8474 « welty@sog.unc.edu

MAGISTRATES (INVOLUNTARY COMMITMENT)
Mark F. Botts
919.962.8204 « botts@sog.unc.edu

MANAGERS, CITY AND COUNTY
Carl W. Stenberg 1l
919.962.2377 « stenberg@sog.unc.edu
Kimberly L. Nelson
919.962.0427 - knelson@sog.unc.edu

MARRIAGE LAW
Charles A. Szypszak
919.843.8932 - szypszak@sog.unc.edu

MEDIATION OF PUBLIC DISPUTES
John B. Stephens
919.962.5190 - stephens@sog.unc.edu

MEDICAL CONFIDENTIALITY
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

MEDICAL CONFIDENTIALITY

(MENTAL HEALTH AND SUBSTANCE ABUSE)
Mark F. Botts
919.962.8204 « botts@sog.unc.edu

MENTAL HEALTH LAW
Mark F. Botts
919.962.8204 « botts@sog.unc.edu

MOTOR VEHICLE LAW
Shea Riggsbee Denning
919.843.5120 - denning@sog.unc.edu

MPA PROGRAM DIRECTOR
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu

MUNICIPAL ADMINISTRATION PROGRAM
Gregory S. Allison
919.966.4376 - allison@sog.unc.edu

NATURAL RESOURCES MANAGEMENT
Jeffrey A. Hughes
919.843.4956 -« jhughes@sog.unc.edu
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

NEWS MEDIA-GOVERNMENT RELATIONS
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

NONPROFIT-GOVERNMENT RELATIONS
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu

NONPROFIT MANAGEMENT
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu

OCCUPANCY TAX
Christopher B. McLaughlin
919.843.9167 « mclaughlin@sog.unc.edu

OFFICE-HOLDING, MULTIPLE AND INCOMPATIBLE
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

OPEN MEETINGS
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu

ORGANIZATIONAL CHANGE AND DEVELOPMENT
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu

ORGANIZATIONAL POLICIES AND PROCEDURES
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu

PARLIAMENTARY PROCEDURE
Trey Allen
919.843.9019 « tallen@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu



PATTERN JURY INSTRUCTIONS
Ann Anderson
919.962.0595 - anderson@sog.unc.edu

PERFORMANCE MEASUREMENT
David N. Ammons
919.962.7696 « ammons@sog.unc.edu
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu
Dale J. Roenigk
919.843.8927 - roenigk@sog.unc.edu

PLANNING, CITY AND COUNTY
David W. Owens
919.966.4208 - owens@sog.unc.edu
Adam Lovelady
919.962.6712 « adamlovelady@sog.unc.edu

POLICE ATTORNEYS
Jeffrey B. Welty
919.843.8474 - welty@sog.unc.edu

POST-CONVICTION PROCEDURE
Jessica Smith
919.966.4105 - smithj@sog.unc.edu

POVERTY
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu

PRIVATIZATION
David N. Ammons
919.962.7696 « ammons@sog.unc.edu

PROBATION AND PAROLE
James M. Markham
919.843.3914 « markham@sog.unc.edu

PROCEDURES FOR MEETINGS
Trey Allen
919.843.9019 « tallen@sog.unc.edu
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

PROCESS IMPROVEMENT IN LOCAL GOVERNMENT
William C. Rivenbark
919.962.3707 « rivenbark@sog.unc.edu
Dale J. Roenigk
919.843.8927 - roenigk@sog.unc.edu

PRODUCTIVITY IMPROVEMENT IN LOCAL GOVERNMENT

David N. Ammons

919.962.7696 « ammons@sog.unc.edu
Dale J. Roenigk

919.843.8927 - roenigk@sog.unc.edu

PROGRAM EVALUATION
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu

PROPERTY DISPOSAL
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

PROPERTY DISPOSAL (ECONOMIC DEVELOPMENT)
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu

PROPERTY MAPPING
Charles A. Szypszak
919.843.8932 - szypszak@sog.unc.edu

PROPERTY TAX APPRAISAL AND ASSESSMENT
Kirk Boone
919.962.7434 « boone@sog.unc.edu

PROPERTY TAX COLLECTION
Christopher B. McLaughlin
919.843.9167 - mclaughlin@sog.unc.edu

PROPERTY TAX LISTING
Kirk Boone
919.962.7434 « boone@sog.unc.edu
Christopher B. McLaughlin
919.843.9167 « mclaughlin@sog.unc.edu

PROPERTY TRANSACTIONS, LOCAL GOVERNMENT
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu
Charles A. Szypszak
919.843.8932 - szypszak@sog.unc.edu

PROSECUTOR TRAINING
Shea Riggsbee Denning
919.843.5120 « denning@sog.unc.edu
Jeffrey B. Welty
919.843.8474 « welty@sog.unc.edu
Jonathan Holbrook
919.962.0942 « jholbrook@sog.unc.edu

PUBLIC ADMINISTRATION
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu
David N. Ammons
919.962.7696 - ammons@sog.unc.edu
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu
Jonathan Q. Morgan
919.843.0972 - morgan@sog.unc.edu
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Kimberly L. Nelson
919.962.0427 - knelson@sog.unc.edu
William C. Rivenbark
919.962.3707 - rivenbark@sog.unc.edu
Dale J. Roenigk
919.843.8927 - roenigk@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 « stenberg@sog.unc.edu



PUBLIC ASSISTANCE PROGRAMS
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

PUBLIC DEFENDER TRAINING
John Rubin
919.962.2498 « rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

PUBLICENTERPRISE ORGANIZATION AND FINANCING

Jeffrey A. Hughes

919.843.4956 « jhughes@sog.unc.edu
Kara A. Millonzi

919.962.0051 « millonzi@sog.unc.edu

PUBLIC EXECUTIVE LEADERSHIP ACADEMY
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

PUBLIC HEALTH LAW (SELECTED ISSUES IN POPULATION HEALTH)

Jill D. Moore
919.966.4442 « moore@sog.unc.edu

PUBLIC HEALTH SYSTEM (MENTAL HEALTH ONLY)

Mark F. Botts
919.962.8204 « botts@sog.unc.edu

PUBLIC MANAGEMENT
David N. Ammons
919.962.7696 « ammons@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Willow S. Jacobson
919.966.4760 - jacobson@sog.unc.edu
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu
Emily Gangi
919.966.4253 - emily.gangi@unc.edu

PUBLIC POLICY
Anita Brown-Graham
919.966.4438 - brgraham@sog.unc.edu
Emily Gangi
919.966.4253 - emily.gangi@unc.edu
Brooklyn Mills
919.843.2032 - bamills@sog.unc.edu

PUBLIC-PRIVATE PARTNERSHIPS

(ECONOMIC DEVELOPMENT, REDEVELOPMENT)
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu

PUBLIC RECORDS
Frayda S. Bluestein
919.966.4203 « bluestein@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

PUBLIC RECORDS (ECONOMIC DEVELOPMENT)
C. Tyler Mulligan
919.962.0987 « mulligan@sog.unc.edu

PUBLIC RECORDS (PERSONNEL)
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu
Diane M. Juffras
919.843.4926 « juffras@sog.unc.edu

PUBLIC RECORDS (TAX AND FINANCE)
Christopher B. McLaughlin
919.843.9167 - mclaughlin@sog.unc.edu
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

PUBLICSCHOOL FINANCE
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

PUBLIC SCHOOLS
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

PUBLIC UTILITIES
Jeffrey A. Hughes
919.843.4956 + jhughes@sog.unc.edu
Shadi Eskaf
919.962.2785 - eskaf@sog.unc.edu

PURCHASING, PUBLIC
Norma Houston
919.843.8930 « nhouston@sog.unc.edu
Frayda S. Bluestein
919.966.4203 - bluestein@sog.unc.edu

RAISE THE AGE
Jacquelyn Greene
919.966.4327 « greene@sog.unc.edu

REAL ESTATE LAW
Charles A. Szypszak
919.843.8932 - szypszak@sog.unc.edu

REDEVELOPMENT
C. Tyler Mulligan
919.962.0987 - mulligan@sog.unc.edu
Marcia Perritt
919.538.1545 - mperritt@sog.unc.edu
Sarah Odio
305.778.9383 - saodio@live.unc.edu

REDISTRICTING
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

REGIONAL AND RURAL DEVELOPMENT
Emily Gangi
919.966.4253 « emily.gangi@unc.edu

REGIONAL GOVERNANCE
Ricardo S. Morse
919.843.1366 - rmorse@sog.unc.edu
Carl W. Stenberg I1I
919.962.2377 - stenberg@sog.unc.edu
Lydian Altman
919.962.0103 « lydian@sog.unc.edu



REGISTERS OF DEEDS

Charles A. Szypszak
919.843.8932 - szypszak@sog.unc.edu

RESEARCH METHODS FOR PUBLICADMINISTRATION
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu

REVENUE FORECASTING
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu

SCHOOL LAW (SCHOOL AS EMPLOYER)
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

SEARCH AND SEIZURE LAW
Jeffrey B. Welty
919.843.8474 « welty@sog.unc.edu
John Rubin
919.962.2498 - rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

SENTENCING LAW
James M. Markham
919.843.3914 « markham@sog.unc.edu
John Rubin
919.962.2498 « rubin@sog.unc.edu

SEX OFFENDER REGISTRATION
James M. Markham
919.843.3914 « markham@sog.unc.edu
John Rubin
919.962.2498 - rubin@sog.unc.edu
Phil Dixon
919.966.4248 - dixon@sog.unc.edu

SMALL CLAIMS COURT
Dona Lewandowski
919.966.7288 - lewandowski@sog.unc.edu

SMOKING REGULATION
Jill D. Moore
919.966.4442 « moore@sog.unc.edu

SOCIAL MEDIA (EMPLOYEE/EMPLOYER RELATIONS)
Robert P. Joyce
919.966.6860 « joyce@sog.unc.edu

SOCIAL MEDIA (GENERAL)
Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

SOCIAL MEDIA (GOVERNMENT USE)
Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

SOCIAL SERVICE PROGRAMS
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu

SOCIAL SERVICES LAW (BOARDS AND DIRECTORS, PUBLIC
ASSISTANCE, PUBLIC GUARDIANSHIP, ADULT SERVICES)
Aimee N. Wall
919.843.4957 - wall@sog.unc.edu

SOCIAL SERVICES LAW (CHILD WELFARE, FOSTER CARE)
Sara DePasquale
919.966.4289 « sara@sog.unc.edu

SOIL AND WATER CONSERVATION
Richard B. Whisnant
919.962.9320 « whisnant@sog.unc.edu

SOLID WASTE MANAGEMENT (LEGAL)
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

SOLID WASTE MANAGEMENT (NON-LEGAL)
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu

SPECIAL ASSESSMENTS
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

STORMWATER
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu
Erin Riggs
919.966.3126 « riggs@sog.unc.edu

STRATEGIC PLANNING AND VISIONING
Lydian Altman
919.962.0103 « lydian@sog.unc.edu
Peg Carlson
919.966.9393 - carlson@sog.unc.edu
Margaret F. Henderson
919.966.3455 « margaret@sog.unc.edu
Ricardo S. Morse
919.843.1366 « rmorse@sog.unc.edu
Kimberly L. Nelson
919.962.0427 - knelson@sog.unc.edu
Carl W. Stenberg Il
919.962.2377 - stenberg@sog.unc.edu

SUBDIVISION REGULATION
David W. Owens
919.966.4208 « owens@sog.unc.edu
Adam Lovelady
919.962.6712 - adamlovelady@sog.unc.edu

SUBPOENAS
John Rubin
919.962.2498 « rubin@sog.unc.edu

SUBPOENAS (MENTAL HEALTH/SUBSTANCE ABUSE RECORDS)

Mark F. Botts
919.962.8204 « botts@sog.unc.edu

SURVEY METHODOLOGY
Maureen M. Berner
919.843.8980 - mberner@sog.unc.edu
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
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Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

TAXATION
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu
Christopher B. McLaughlin
919.843.9167 « mclaughlin@sog.unc.edu

TAX DISTRICTS
Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

TAX POLICY
Whitney Afonso
919.843.1516 - afonso@sog.unc.edu

TECHNOLOGY
Maurice Ferrell
919.843.5284 « mferrell@sog.unc.edu
Shannon H. Tufts
919.962.5438 - tufts@sog.unc.edu

TERMINATION OF PARENTAL RIGHTS
Sara DePasquale
919.966.4289 « sara@sog.unc.edu

UNDISCIPLINED JUVENILES
Austine Long
919.962.9594 - along@sog.unc.edu
Jacquelyn Greene
919.966.4327 « greene@sog.unc.edu

VIOLENCE, DOMESTIC
Cheryl D. Howell
919.966.4437 « howell@sog.unc.edu
John Rubin
919.962.2498 - rubin@sog.unc.edu

VOTING RIGHTS
Robert P. Joyce
919.966.6860 - joyce@sog.unc.edu

WATER AND SEWERAGE SERVICES (LEGAL)

Kara A. Millonzi
919.962.0051 « millonzi@sog.unc.edu

WATER AND SEWERAGE SERVICES (NON-LEGAL)

Shadi Eskaf

919.962.2785 « eskaf@sog.unc.edu
Jeffrey A. Hughes

919.843.4956 - jhughes@sog.unc.edu
Erin Riggs

919.966.3126 « riggs@sog.unc.edu
Austin Thompson

919.962.5795 « thompson@sog.unc.edu

WATER RESOURCES
Jeffrey A. Hughes
919.843.4956 - jhughes@sog.unc.edu
Richard B. Whisnant
919.962.9320 - whisnant@sog.unc.edu

WOMEN IN PUBLIC SERVICE
Leisha DeHart-Davis
919.966.4189 « Idehart@sog.unc.edu
Margaret F. Henderson
919.966.3455 - margaret@sog.unc.edu
Kimberly L. Nelson
919.962.0427 « knelson@sog.unc.edu

WORKFORCE DEVELOPMENT
Emily Gangi
919.966.4253 - emily.gangi@unc.edu
Anita Brown-Graham
919.966.4438 « brgraham@sog.unc.edu

ZONING
David W. Owens
919.966.4208 - owens@sog.unc.edu
Adam Lovelady

919.962.6712 - adamlovelady@sog.unc.edu

School of Government Administration

Business and Finance ~ 919.966.4110
Dean’s Office  919.966.4107
Development  919.843.2556

Knapp Library ~ 919.962.2760

Strategic Communications  919.966.4178
Reception  919.966.5381

Registration  919.966.4414

Visit sog.unc.edu or call 919.966.5381 to learn more about courses,
publications, webinars, blogs, and other information resources at the

School of Government.

1n

20190375



Upcoming School of Government Courses for Magistrates

2020

Basic School for Magistrates January 27-31 (Week 1) & February 24-28 (Week Il)
https://www.sog.unc.edu/courses/basic-school-magistrates ~ *By appointment only* Chapel Hill
NC Magistrates’ Spring Conference March 23-26
https://www.sog.unc.edu/courses/nc-magistrates-spring-conference Location TBD
The Magistrate’s Role in Involuntary Commitment April 20-22
https://www.sog.unc.edu/courses/magistrates-role-involuntary-commitment Chapel Hill
Introduction to Small Claims Court for Magistrates May 12-14

https://www.sog.unc.edu/courses/introduction-holding-small-claims-court-magistrates-0 Chapel Hill

Special Topics for Small Claims: Topic TBD June 24-26
https://www.sog.unc.edu/courses/special-topics-small-claims Chapel Hill

For more information about upcoming events, publications, and other resources for magistrates, please
visit our webpage: https://www.sog.unc.edu/resources/microsites/nc-magistrates

On the Civil Side — A School of Government Blog: http://civil.sog.unc.edu/



https://www.sog.unc.edu/courses/basic-school-magistrates
http://www.sog.unc.edu/courses/nc-magistrates-spring-conference
http://www.sog.unc.edu/courses/introduction-holding-small-claims-court-magistrates-0
http://www.sog.unc.edu/courses/special-topics-small-claims
http://www.sog.unc.edu/resources/microsites/nc-magistrates
http://civil.sog.unc.edu/

Website Resources

School of Government Website
WWW.S0g.unc.edu

School of Government’s Magistrate Website
https://sog.unc.edu/resources/microsites/nc-magistrates

School of Government’s Criminal Law Website
https://www.sog.unc.edu/resources/microsites/criminal-law-north-carolina

School of Government’s District Court Judges Website
http://www.sog.unc.edu/programs/dcjudges

NC Judicial College Website
http://www.sog.unc.edu/programs/judicialcollege

NC Magistrate’s Association Website
www.aoc.state.nc.us/magistrate

Administrative Office of the Courts’ (AOC) Website
WWW.Nccourts.gov

General Assembly’s Website
(can download any bill or statute)
https://www.ncleg.gov

School of Government Blogs

School of Government’s Criminal Law Blog
https://nccriminallaw.sog.unc.edu/

School of Government’s On The Civil Side Blog
http://civil.sog.unc.edu/




On the Civil Side

A UNC School of Government Blog

We are creating this blog — “On The Civil Side” — in direct response to the popularity of The Criminal Law
Blog, administered by our colleague Jeff Welty. Our contributors believe civil cases can be just as interesting
and exciting as criminal proceedings and we are going to use this forum to prove it. We will write about issues
of interest to court personnel and lawyers working in a variety of civil court proceedings, including general
civil district and superior court, domestic relations matters, juvenile cases, small claims court, and hearings
before clerks. We hope readers will contribute to the discussion by using the comment feature or by emailing
the author directly.

There are three ways to follow this blog. First, you can regularly check this site. You can expect two posts a
week—one on Wednesday and one on Friday. Second, you can use an RSS feed, which automatically sends
new posts to an RSS reader. Third, you can subscribe by email, which will result in new posts magically
arriving in your inbox.

We look forward to sharing our thoughts, hearing yours, and revealing the intrigue that lies on the civil side.

To Subscribe to the On the Civil Side Blog

Go to the URL listed below:

http://civil.sog.unc.edu/

To subscribe fill in your email address on the right hand side of the page and hit enter. You
will see a message that you have been added to the blogs listserv.

You will receive an email with the following message:

Please Confirm Subscription
Yes, subscribe me to this list.

If you received this email by mistake, simply delete it. You won't be subscribed if you don't

click the confirmation link above.

For questions about this list, please contact:
sog_civil@sog.unc.edu

Click on the Yes, subscribe me to this list link and that will verify your subscription.



SOG FACULTY CONTACT LIST FOR NEW MAGISTRATES

General Criminal Law & Procedure
John Rubin rubin@sog.unc.edu
(919) 962-2498

DWI & Motor Vehicle Law
Shea Denning denning@sog.unc.edu
(919) 843-5120

Criminal Sentencing and Corrections (including extradition and law relating to fugitives)
Jamie Markham Markham@sog.unc.edu
(919) 843-3914

Involuntary Commitment
Mark Botts botts@sog.unc.edu
(919) 962-8204

Contempt
Ann Anderson anderson@sog.unc.edu
(919) 962-0595

Small Claims, Ethics, Marriage, Ex Parte 50B Orders, any other non-criminal/non-IVC questions
Dona Lewandowski lewandowski@sog.unc.edu
(919) 966-7288

Central Switchboard Number  (919) 966-5381

Address: Knapp-Sanders Building, CB #3330
University of North Carolina at Chapel Hill
Chapel Hill, NC 27599-3330
fax (919) 962-2706



Administrative Office of the Courts

Address: P.O. Box 2448
Raleigh, NC 27602
Phone: (919) 890-1000

Location: NC Judicial Center
901 Corporate Center Drive
Raleigh, NC. 27607-5045

Personnel Matters (919) 890-1000

Amanda Landon, Travel (919) 890-1023 (0)
Amanda.K.Landon@nccourts.org (919)890-1901 (F)

TBD, Learning Technology Consultant
keeps records of CLE hours and approves non-School of Government hours

Help Desk (919) 890-2407

NCAWARE

StateWide Warrant Search

Office 2013

Other Mainframe NCAOC Applications (ACIS, VCAP, etc.)
Technical Computer Assistance
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https://juno.nccourts.org/resources/references/ncaoc-contact-directory
https://juno.nccourts.org/resources/references/training-and-development-bsa-field-support-staff-assignments-map

REIMBURSEMENT FOR TRAVEL AND SUBSISTENCE

DUE TO THE CONSTANTLY CHANGING BUDGET POLICIES, please be aware there may be
delays in processing your reimbursement, as well as the potential for changes in coverage. If
you have any questions you should contact Amanda Landon at the AOC at the number below.

Amanda Landon
Accounting Specialist
901 Corporate Center
Dr PO Box 2448
Raleigh, NC 27602
919.890.1007

The Administrative Office of the Courts will reimburse magistrates attending the Basic School as
follows:

Breakfast $ 8.60
Lunch $11.30
Dinner $19.50

Lodging (actual cost, up to) $75.10 + tax

Total Daily Rate $114.50 |

Travel mileage Check with your supervisor or
AOC to determine the current
rate

To obtain reimbursement for qualifying expenses, you will need to submit AOC-A-25, which is
available from your clerk of superior court, or which may be downloaded from www.nccourts.org
(click on “Forms” and then type in “AOC-A-25"). You will find a copy following this memo.

After completing the form, send it to your Chief District Court Judge, who is your supervisor, for his
or her signature before mailing the completed form to Raleigh. (The mailing address is shown in
the instruction box at the top of the form.) Make a copy of the form to keep with your records.

MEALS:

You do not need to attach receipts for meals to your reimbursement form.

On Mondays you may claim breakfast if you had to leave home before 6 a.m. and on Fridays you
may claims dinner if you arrive home after 8:00 p.m.

NOTE: If meals are provided by the School of Government you cannot claim them.

If you are commuting daily, you are not entitled to recover any meal expenses except you may
claim $8.40 for breakfast if you left before 6:00 a.m. and may claim $18.90 for dinner if you return
to your duty station after 8:00 p.m.


http://www.nccourts.org/

ROOM:

The actual cost of your daily room rate is reimbursed up to a maximum of $75.10, plus actual tax.
The original itemized hotel receipt (not a photocopy) must be attached to the reimbursement
form. The itemized hotel receipt must show each day’s total and tax separately. Your receipt must
show a “0” balance owed.

NOTE: You can request an itemized receipt when you checkout of the hotel.
TRAVEL:

NOTE: Because of the constantly changing mileage policies you should check with your
supervisor or AOC to determine the current rate.

Magistrates who are located 35 miles or less from the school are expected to commute daily and
will be reimbursed at the current rate of mileage.
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2019 Legislation Affecting Criminal Law and Procedure
John Rubin
© UNC School of Government
December 2, 2019

Below are summaries of 2019 legislation affecting criminal law and procedure, enacted before
the North Carolina General Assembly adjourned on November 15, 2019 (to reconvene on
January 14, 2020). To obtain the text of the legislation, click on the link provided below or go to
the General Assembly’s website, www.ncleg.gov. Be careful to note the effective date of each
piece of legislation.

1. S.L.2019-13 (H 130): Game nights east of 1-26. Effective June 1, 2019 and applicable to
areas of the state located east of I-26 as that interstate highway was located on November
28, 2011, the act adds a new Part 4, Game Nights, to G.S. Chapter 14, Article 37, Lotteries,
Gaming, Bingo and Raffles. The new part, G.S. 14-309.25 through 14-309.37, makes it lawful
for a tax-exempt organization, defined in G.S. 14-309.25, to conduct a game night at a
qualified facility, defined in G.S. 18B-1000(5a) as a facility that has a permit to serve beer,
wine, and mixed beverages. The part details the permits required, limits on events,
permissible prizes, types of games (slot machines and like devices remain prohibited under
new G.S. 14-309.37), and use of proceeds. If an exempt organization conducts a game night
in violation of the new part, the person who applied for the permit is guilty of a Class 2
misdemeanor under new G.S. 14-309.26(b). A game night conducted other than in
accordance with the provisions of the new part constitutes gambling within the meaning of
G.S. 14-292 and G.S. Chapter 19, Article 1, Abatement of Nuisances. The act also allows
employers with 25 or more employees to hold game nights for employees, guests, or a
trade association with 25 or more members in accordance with the requirements of new
G.S. 14-309.34. The new part exempts from the prohibitions on gaming tables and gaming
equipment the possession or transportation of such equipment for game nights in
compliance with new G.S. 14-309.35 and 14-309.36. G.S. 14-309.35(b) makes it a Class 1
misdemeanor to use a gaming table or gaming equipment not registered with the Alcohol
Law Enforcement Branch of the Department of Public Safety. G.S. 14-309.36 prohibits
issuance of a permit to a person who has a prior gambling conviction within the previous
five years, any pending gambling charges, any active order prohibiting involvement in
gambling, and any felony conviction regardless of the nature or date of the offense. The
same disqualifiers apply to employment of a person by a game night vendor. The
Department of Public Safety must report to the 2020 General Assembly about game night
activities and make any recommendations to modify the law.

2. S.L.2019-33 (H 301): Juvenile Code revisions. Effective October 1, 2019, revised G.S. 7B-
101(18a) expands the definition of “responsible individual,” a designation that affects a
person’s ability to adopt, foster, or care for children and obtain employment in the
childcare field. The revised definition designates as a responsible individual a person who is

Criminal Procedure - Page 1


http://www.ncleg.gov/
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-13.pdf
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-33.pdf

responsible for subjecting a juvenile to human trafficking under G.S. 14-43.11, 14-43.12, or
14.43.13. Revised G.S. 7B-324(al) provides that the court must dismiss a petition for judicial
review of placement on the Responsible Individuals List (RIL) if the petitioner has been
convicted as a result of the incident that resulted in placement on the RIL. The act also adds
G.S. 7B-3100(c), which states that a juvenile’s guardian ad litem attorney advocate
appointed under G.S. 7B-601 in an abuse and neglect proceeding may share confidential
information about the juvenile with the attorney representing the juvenile in a delinquency
or undisciplined matter. For further discussion, see Jacquelyn Greene, New Delinquency
Laws—It’s Not Just Raise the Age, N.C. CRIM. L., UNC ScH. oF Gov’T BLOG (Sep. 24, 2019).

. S.L. 2019-36 (H 82): Railroad signals and crossings. Effective for offenses committed on or

after December 1, 2019, the act revises several statutes to require vehicles to follow the
stopping rules at railroad crossings and signals for on-track equipment as well as trains. See
G.S. 20-4.10(24)(b), 20-142.1(a), 20-142.3(a), (b), 20-142.4(c), 20-142.5.

. S.L. 2019-40 (S 151): Breaking and entering a pharmacy. Effective for offenses committed

on or after December 1, 2019, the act enacts G.S. 14-54.2(b) to create a new crime, a Class E
felony, for a person to

break or enter

a pharmacy permitted under G.S. 90-85.21

with the intent to commit a larceny

of a controlled substance as defined in G.S. 90-87.5.

P wnNe

Unless the conduct is covered by another provision of law providing for greater punishment,
new G.S. 14-54.2(c) makes it a Class F felony for a person

1. who receives or possesses

2. any controlled substance

3. stolenin violation of new G.S. 14-54.2(b)

4. knowing or having reasonable grounds to believe the controlled substance was stolen.

New G.S. 14-54.2 provides that any interest in property obtained in violation of G.S. 14-54.2
is subject to forfeiture under G.S. 90-112.

. S.L.2019-41 (H 617): Teen court. Effective June 21, 2019, revised G.S. 7B-1706(c) allows a
juvenile court counselor to refer a case to a teen court program regardless whether the
juvenile previously had been referred to teen court. For further discussion, see Jacquelyn
Greene, New Delinquency Laws—It’s Not Just Raise the Age, N.C. CRIM. L., UNC ScH. oF Gov'T
BLOG (Sep. 24, 2019).

S.L. 2019-47 (H 415): Photograph of juvenile during show-up. Effective June 26, 2019,
revised G.S. 15A-284.52(c1), a part of the Eyewitness Identification Reform Act, requires an
investigator to photograph a juvenile suspect who is 10 years of age or older at the time and
place of a show-up if the juvenile is reported to have committed a nondivertible offense
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https://nccriminallaw.sog.unc.edu/new-delinquency-laws-its-not-just-raise-the-age/
https://nccriminallaw.sog.unc.edu/new-delinquency-laws-its-not-just-raise-the-age/
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-36.pdf
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-40.pdf
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-41.pdf
https://nccriminallaw.sog.unc.edu/new-delinquency-laws-its-not-just-raise-the-age/
https://www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2019-2020/SL2019-47.pdf

10.

11.

under G.S. 7B-1701 or common law robbery. G.S. 15A-284.52(c1) has generally required a
photograph of a suspect in a show-up but did not specifically state whether the
requirement applied to juveniles. Photographs of juveniles in show-ups must be retained or
disposed of as required by G.S. 7B-2108, except the law enforcement agency must certify in
writing that it has destroyed the photograph if a petition is filed. Such photographs are not
public records and may not be examined without a court order except by the juvenile,
juvenile’s attorney, juvenile’s parent or guardian, prosecutor, and court counselors. For
further discussion, see Jacquelyn Greene, New Delinquency Laws—It’s Not Just Raise the
Age, N.C. CrRiM. L., UNC ScH. oF GoVv’T BLOG (Sep. 24, 2019).

. S.L.2019-48 (S 148): Release of body cam and dash cam recordings. Effective June 26,

2019, revised G.S. 132-1.4A(h) allows law enforcement agencies to release recordings,
including body camera and dashboard camera recordings, for the purpose of suspect
identification or apprehension and to locate a missing or abducted person. For a further
discussion of the law governing release of recordings, see Jeff Welty, Body Camera Footage
May Now Be Released for “Suspect Identification or Apprehension”, N.C. CRiM. L., UNC ScH. oF
GoV'T BLOG (Aug. 26, 2019).

S.L. 2019-62 (S 262): Hunting and fishing on private property without permission and
hunting while impaired in Union County. Effective for offenses committed on or after
October 1, 2019, and applicable to Union County only, this local act makes it a Class 2
misdemeanor for a person to: hunt or fish on another’s property without written
permission; or hunt on another’s property while under the influence of any impairing
substance or with an alcohol concentration of .08 or more.

. S.L. 2019-70 (H 934): Stem cells. Effective for acts committed on or after December 1, 2019,

new G.S. 90-325.14 makes it a Class A1 misdemeanor to knowingly offer to buy, offer to sell,
acquire, receive, sell, or otherwise transfer any adult stem cells for valuable consideration
for use in an investigational adult stem cell treatment.

S.L. 2019-77 (S 529) Increased processing fee for worthless checks. Effective for checks
dated on or after October 1, 2019, revised G.S. 25-3-506 increases from $25 to $35 the
maximum processing fee that may be assessed by a person who accepts a check in payment
for goods and services when payment on the check is refused by the payor bank because of
insufficient funds or because the drawer did not have an account at that bank.

S.L. 2019-83 (H 474): Death by distribution of certain controlled substances. Effective for
offenses committed on or after December 1, 2019, new G.S. 14-18.4 creates two new
offenses. A person is guilty of death by distribution of certain controlled substances if the
person

1. unlawfully and without malice
2. sells
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3. atleast one certain controlled substance, defined in new G.S. 14-18.4(d) as any opium,
opiate, or opioid; any synthetic of those substances; cocaine or derivative described in
G.S. 90-90(1)(d); methamphetamine; depressant described in G.S. 90-92(a)(1); or
mixture of one or more of these substances, and

4. ingestion of the substance causes the user’s death, and

5. the sale was the proximate cause of the death.

The principal difference between this new crime and murder by distribution of controlled
substances under current G.S. 14-17(b)(2) is that the new crime does not include malice as
an element.

A person is guilty of aggravated death by distribution of certain controlled substances if, in
addition to the above, the person has a previous conviction under new G.S. 14-18.4 or for
other specified controlled substances offenses within the previous seven years. Any period
of incarceration is excluded from the seven-year period.

Unless the conduct is covered under another provision providing for greater punishment,
death by distribution of certain controlled substances is a Class C felony and aggravated
death by distribution is a Class B2 felony. The new statute does not prohibit lawful
distribution as defined in subsection (g) of the statute. It remains a Class B2 felony under
current G.S. 14-17(b)(2). For further discussion, see Shea Denning, General Assembly
Creates New Crime of Death by Distribution, N.C. CRIM. L., UNC ScH. oF Gov’T BLog (Jul. 18,
2019).

S.L. 2019-84 (H 67): Roadway construction barriers. Effective for offenses committed on or
after December 1, 2019, amended G.S. 136-26 makes it a Class 1 misdemeanor to drive
onto transportation infrastructure closed to the public due to damage posing a danger to
public safety. The amended statute exempts various personnel, including law enforcement
officers and Department of Transportation personnel.

S.L. 2019-91 (H 770): Limitations on consideration of criminal convictions for occupational
licenses. Effective for certificates of relief granted or applications for licensure submitted on
or after October 1, 2019, the act limits in the following ways consideration of criminal
convictions for occupational licensing and other decisions.

Many occupational licensing statutes in North Carolina have allowed or required licensing
boards to disqualify a person from obtaining a license if he or she has been convicted of a
crime of one kind or another. This authority usually appeared in the chapter of the General
Statutes governing the occupation. In 2013, the General Assembly revised Chapter 93B,
which governs licensing boards generally, to restrict consideration of a criminal conviction.
G.S. 93B-8.1 has provided that an occupational licensing board could not automatically deny
licensure based on an applicant’s criminal record unless the law governing the board
provided otherwise. It also directed licensing boards to consider various factors in deciding
whether to deny licensure.
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The act goes much further in the following new and amended provisions, including
amended G.S. 93B-8.1.

e (.S.93B-1 makes Chapter 93B applicable to state agency licensing boards as well as
occupational licensing boards. The amended section includes a nonexclusive list of state
agency licensing boards, such as licensing boards within the Department of Health and
Human Services, Department of Labor, and Department of Public Instruction.

e (.S.93B-2 requires occupational and state agency licensing boards to include as part of
their annual reports to the General Assembly the number of applicants with a criminal
record and, of that number, the number granted a license, denied a license for any
reason, and denied a license because of a conviction.

e G.S.93B-8.1(b) provides that unless federal law provides otherwise, a board may deny
an applicant on the basis of a criminal conviction only if the board finds that the
applicant’s criminal conviction history is “directly related” to the licensed occupation or
the conviction is for a crime that is violent or sexual in nature. Notwithstanding any
other provision of law, a board may not automatically deny licensure based on an
applicant’s criminal history and may not deny an applicant a license based on a
determination that a conviction is for a crime of moral turpitude.

e (.S.93B-8.1(b1) provides that before a board may deny a license based on a criminal
conviction, the board must specifically consider several listed factors. The list, enacted
in 2013, is expanded to require consideration of the completion of or active
participation in rehabilitative drug or alcohol treatment and a certificate of relief
granted under G.S. 15A-173.2.

e (.S.93B-8.1(b2) provides that if a board denies an applicant a license, the board must
make written findings within 60 days of the denial specifying the factors deemed
relevant by the board and explaining the reasons for the denial.

e G.S.93B-8.1(b3) requires every board to include in its license application and on its
public website whether it requires applicants to consent to a criminal record check, the
factors it considers when making a license decision, and the appeals process if the board
denies licensure because of a criminal conviction.

e G.S.93B-8.1(b4) provides that if a board requires a criminal record check, the board
must require the provider of the record check to provide the applicant with access to
the record check or deliver a copy of the record to the applicant. If the applicant’s
record includes matters that may prevent the board from issuing a license to the
applicant, the board must notify the applicant in writing and allow the applicant the
opportunity to provide additional information to the board. An applicant has thirty days
from being notified to correct any inaccuracy in the record check or submit additional
information for the board’s consideration.

e (.S.93B-8.1(b5) provides that if a board denies a license application, the board’s written
order must specifically identify any criminal conviction that formed the basis for the
denial and the rationale for the denial. The order also must refer to the process for
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appealing the denial and the right of the applicant to reapply no more than two years
after the most recent application.

e G.S.93B-8.1(b6) gives a person with a criminal record the right to petition a board at
any time, including before starting any mandatory education or training requirements,
for a predetermination whether the person’s record will likely disqualify the person
from obtaining a license. If the board determines that an applicant would likely be
denied licensure, the board must notify the person in writing of the reasons for its
predetermination, that the person has the right complete any requirements for
licensure and have the board consider the person’s application, and that further
evidence of rehabilitation will be considered.

e G.S.93B-8.1(b8) provides that a predetermination that a petitioner is eligible for a
license is binding if the petitioner applies for a license, the petitioner fulfills all other
requirements, and the petitioner’s criminal record was correct and has not changed.

The act also strengthens North Carolina’s certificate of relief law, enacted in 2011. One
effect of a certificate or relief has been that it converts mandatory penalties, disabilities, or
disadvantages based on a criminal conviction into discretionary disqualifications. As part of
its discretionary decision, an administrative agency, government official, or court in a civil
proceeding has been permitted to consider a certificate of relief favorably in determining
whether to impose penalties, disabilities, and disadvantages, including licensure denials.
Amended G.S. 15A-173.2(d) now mandates that agencies, officials, and courts consider a
certificate of relief favorably in determining whether a conviction should result in
disqualification in licensing and other matters.

For further discussion, see John Rubin, Occupational Licensing Reforms and Criminal
Convictions, N.C. CRIM. L., UNC ScH. oF Gov'T BLoG (Oct. 15, 2019).

S.L. 2019-109 (S 191): Temporary intergovernmental law enforcement agreements. The
title of the act expresses its purpose: “To authorize a city with a population of more than
five hundred thousand people which holds a national convention [that is, the 2020
Republican National Convention in Charlotte] to contract with out-of-state law enforcement
agencies to provide law enforcement and security for the national conviction.” New G.S.
160A-288.3 implements this purpose, which applies to intergovernmental law enforcement
agreements entered into on or after January 1, 2020, and expires October 1, 2020.

S.L. 2019-115 (H 257): Using face mask while operating motorcycle. Effective for offenses
committed on or after December 1, 2019, new G.S. 14-12.11(b) creates an exception to G.S.
14-12.7 and 14-12.8, which prohibit wearing a mask on public ways and public property
unless an exception applies (such as the wearing of traditional holiday costumes in season).
The new subsection allows a person to wear a mask to protect the person’s head or face
while operating a motorcycle. The person must remove the mask during a traffic stop,
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including a checkpoint or roadblock under G.S. 20-16.3A, or when approached by a law
enforcement officer.

S.L. 2019-116 (H 224): Increased punishment for assault with firearm on law enforcement
officer. Effective for offenses committed on or after December 1, 2019, amended G.S. 14-
34.5(a) makes it a Class D instead of Class E felony to assault with a firearm a law
enforcement, probation, or parole officer while the officer is in the performance of his or
her duties. (S.L. 2019-228 (H 283), discussed below, makes the same change and increases
the punishment for assaults on other personnel.)

S.L. 2019-130 (H 629): Mutual aid agreements with out-of-state-law enforcement
agencies. Effective July 19, 2019, amended G.S. 160A-288 authorizes mutual aid
agreements with out-of-state law enforcement agencies if the law of the other state allows
for mutual aid with out-of-state law enforcement officers.

S.L. 2019-117 (S 594): False liens. Effective for offenses committed on or after December 1,
2019, revised G.S. 14-118.6 makes the filing of a false lien against the real or personal
property of an owner or beneficial interest holder a Class | felony. Previously, the statute
applied to more limited conduct—namely, the filing of a false lien against a public officer, a
public employee, or an immediate family member of a public officer or employee on
account of the performance of the officer’s or employee’s official duties.

S.L. 2019-134 (H 138): Damaging fire alarms and related equipment. Effective for offenses
committed on or after December 1, 2019, new G.S. 14-286(b) makes it a Class H felony for a
person to

1. willfully

2. interfere with, damage, deface, molest, or injure

3. any part or portion of a fire alarm, fire detection, smoke detection, or fire extinguishing
system

4. in a prison or local confinement facility.

Other violations of G.S. 14-286 remain a Class 2 misdemeanor.

S.L. 2019-150 (H 323): Court costs for local lab fees. Effective for costs assessed on or after
July 1, 2019, the act amends G.S. 7A-304(8) (DNA analysis), (9b) (digital forensics), and (12)
(expert testimony) to provide for court costs for the services of a crime lab when the local
government operates the lab or pays for the lab services. Previously, the subsections stated
that they applied to crime labs operated by a local government. The other conditions for
imposition of these expenses remain the same.

S.L. 2019-155 (H 546): Counterfeit supplemental restraint systems and nonfunctional
airbags. Effective for offenses committed on or after October 1, 2019, the act amends G.S.
20-71.4(a) to make it a Class 2 misdemeanor to transfer a motor vehicle when the
transferor knows that a counterfeit supplemental restraint system or nonfunctional airbag,
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as defined in revised G.S. 20-4.01, has been installed in the vehicle. The new provision also
states that it applies when the vehicle has no airbag; the provision does not appear to make
an exception for transferring older cars with notice to the transferee. It also states that if a
franchised motor vehicle dealer has no actual knowledge that a counterfeit supplemental
restraint system component or nonfunctional air bag has been installed in the vehicle,
knowledge of others is not imputed to the dealer, who is deemed not to have committed an
unlawful act. The act amends G.S. 20-136.2 to broaden the prohibitions in that statute.
Effective October 1, 2019, it is a Class 1 misdemeanor and an unfair and deceptive trade
practice under G.S. 75-1.1 to knowingly import, manufacture, sell, offer for sale, distribute,
install, or reinstall a counterfeit supplemental restraint system or nonfunctional airbag or
other component that causes a motor vehicle to fail to meet federal motor vehicle safety
standards as provided in 49 C.F.R. 571.208. It is a Class H felony if a violation contributes to
a person’s physical injury or death. The statute includes an exception for franchised motor
vehicle dealers without actual knowledge.

S.L. 2019-157 (S 29): Move over law and flashing amber lights. Effective for offenses
committed on or after December 1, 2019, amended G.S. 20-157(i) makes it a Class F instead
of a Class | felony for a person to violate the move over law when the person causes serious
injury or death to certain personnel, including law enforcement officers and other
emergency response personnel. Amended G.S. 20-130.2 prohibits any vehicle from
operating a flashing or strobe amber light while in motion on a street or highway unless a
specific exception applies, such as when a vehicle exceeds a width of 102 inches. A violation
is an infraction under G.S. 20-176.

S.L. 2019-158 (H 198): Human trafficking. The act makes the following changes related to
human trafficking. Effective for offenses committed on or after December 1, 2019, revised
G.S. 14-43.13 makes it the crime of sexual servitude to subject, maintain, or obtain another
for the purposes of sexual servitude (was, subject or maintain another in sexual servitude).

Effective for offenses committed on or after December 1, 2019, new G.S. 14-208.1 makes a
person guilty of promoting travel for unlawful sexual conduct, a Class G felony, if the person

1. sells or offers to sell
2. travel services as defined in G.S. 14-208.1(a), which includes transportation, lodging,
package tours, vouchers for future travel, or accommodations for a fee or other
consideration,
3. that
a. the person knows to include travel for the purpose of committing any of the
listed offenses, or
b. for the purpose of engaging in conduct that would constitute any of the listed
offenses if occurring within North Carolina.
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The listed offenses include offenses under G.S. Chapter 14, Article 7B (rape, sexual offense,
sexual battery and other offenses); offenses involving sexual exploitation of a minor;
offenses involving indecent liberties with a minor; and prostitution offenses.

Effective for causes of action arising on or after July 1, 2019, new G.S. 14-43.18 provides
that a person who is a victim may bring a civil action for the relief described in the new
statute against a person who violates G.S. Chapter 14, Art. 10A, Human Trafficking, or
against a person who knowingly benefits financially or by receiving anything of value from
participation in a venture which that person knew or should have known violates Art. 10A.
The new statute details the available relief and includes a statute of limitations. A civil
action under the new statute is stayed during the pendency of any criminal action, including
investigation and prosecution, arising out of the same occurrence in which the plaintiff is a
victim.

Effective for petitions filed on or after December 1, 2019, the act expands expunction relief
in three ways. (1) Revised G.S. 15A-145.6(b) omits the requirement to obtain an expunction
of a prostitution conviction that the offense was the result of having been a trafficking
victim. (2) New G.S. 15A-145.9 authorizes an expunction of a conviction of a nonviolent
offense as defined in the statute if the court finds that the person was coerced or deceived
into committing the offense as a direct result of having been a trafficking victim. The new
statute details the procedures, conditions, and effects of the new expunction. Revised G.S.
15A-151.5(a) gives prosecutors access to the new type of expunction to calculate prior
record level if the person is convicted of a subsequent criminal offense. (3) Revised G.S. 7B-
3200 removes the requirements for expunction of a juvenile adjudication of an 18-month
waiting period after release from juvenile court jurisdiction and no subsequent adjudication
or conviction if the person’s participation in the offense was a result of having been a victim
of human trafficking.

Effective for motions filed on or after December 1, 2019, revised G.S. 15A-1415(b)(10)
expands the grounds for a motion for appropriate relief to include convictions of nonviolent
offenses as defined in the new expunction statute, G.S. 15A-145.9. The act deletes the
reference to first prostitution offenses, which fall within the definition of nonviolent
offense. Revised G.S. 15A-1416.1(a) expands the grounds for vacating a conviction to
include nonviolent offenses as set out in G.S. 15A-1415(b)(10). The court may grant the
motion to vacate if the defendant demonstrates by the preponderance of the evidence that
the violation was a direct result of the defendant having been a victim of human trafficking
or sexual servitude and the offense would not have been committed but for the defendant
having been a victim of human trafficking or sexual servitude. New G.S. 15A-1416.1(d)
provides that a previous or subsequent conviction does not affect eligibility for relief.

S.L. 2019-159 (H 325): Decriminalization of drug testing equipment to detect

contaminants. Effective July 22, 2019, the act adds G.S. 90-113.22(d) and 90-113.22A(c)
providing that it is not unlawful for a person who introduces or intends to introduce a
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controlled substance into his or her body to knowingly use or possess with intent to use
equipment to identify or analyze the strength, effectiveness, or purity of the controlled
substance. The new subsections also allow testing by governmental and nongovernmental
organizations that promote scientifically proven ways of mitigating health risks to distribute
such testing equipment to a person who intends to introduce a controlled substance into
his or her body. For further discussion, see Jeff Welty, Drug Testing Equipment Isn’t Drug
Paraphernalia Anymore, N.C. CRIM. L., UNC ScH. oF Gov'T BLoG (Jul. 29, 2019). The act also
repeals G.S. 90-101(al), which required annual registration by prescribers of
buprenorphine, used to treat opiate dependence.

S.L. 2019-163 (S 154): Sports and horse race wagering on tribal lands. Effective July 26,
2019, amended G.S. 14-292.2(b) allows sports and horse race wagering, as defined in
amended G.S. 14-292.2(e), in addition to other forms of gambling allowed on tribal lands.

S.L. 2019-169 (S 523): Venue for violations of tax laws. Effective for offenses committed on
or after December 1, 2018, amended G.S. 105-236(b) deletes the provision that a criminal
violation of a tax law is in the county where the charged offense occurred. With this change,
a violation of a tax law is considered an act committed in part at the office of the Secretary
of Revenue in Raleigh.

S.L. 2019-170 (S 604): Unauthorized practice of veterinary medicine. Effective when the
Veterinary Medical Board adopts implementing rules under the act, G.S. 90-187.12 does not
make each act of unlawful veterinary medicine practice a distinct and separate offense.

S.L. 2019-171 (H 108): Inmate medical transfers and payments. Effective for prisoners
transferred on or after October 1, 2019, the act amends G.S. 162-39(d), which has
empowered judges to order transfer of a prisoner in need of medical or mental health
treatment from a county jail to a state prison. The amended subsection limits the period of
an initial transfer order to a maximum of 30 days. Before the end of this initial period, the
Department of Public Safety, Division of Adult Correction and Juvenile Justice (DACJJ), must
assess the prisoner’s treatment and venue needs. To extend the order beyond the initial
period, the sheriff must present the assessment and other relevant information to a judge,
who may then decide to extend the transfer. If a judge renews the transfer, he or she must
set a date certain for further review. If the judge does not renew the order, the prison must
release the prisoner in accordance with the court order and with instructions of the
attending medical or mental health professional. The act also amends G.S. 162-39(c) to
specify additional health care and related costs for which the county is responsible while
the prisoner is in DACJJ custody. Amended subsection (f) provides that if the county does
not take custody of a prisoner after receiving notice from DACIJJ that the prisoner may be
returned, the county is responsible for an additional $20 per day unless the transfer order is
extended or extenuating circumstances exist. Subsection (e) states that DACJJ may not
refuse to accept a prisoner because of the county’s failure to pay for services. New G.S. 148-
19.3 provides that health care charges that are the responsibility of the transferring county
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are to be submitted by the health care provider to the Inmate Medical Costs Management
Plan through the North Carolina Sheriffs' Association, not to DACJJ. For further discussion,
see Jamie Markham, New Rules for Safekeepers, N.C. CRim. L., UNC ScH. oF Gov’T BLoG (Oct.

31, 2019).

S.L. 2019-174 (H 675): Falsely claiming to be licensed as a general contractor. Effective for
offenses committed on or after October 1, 2019, the act expands G.S. 87-13 to make it a
Class 2 misdemeanor to falsely claim or suggest in connection with any business activities
regulated by the State Licensing Board for General Contractors that a person, firm, or
corporation is so licensed.

S.L. 2019-182 (S 290): Sale and consumption of alcohol at bingo games. Effective for
offenses committed on or after September 1, 2019, the act repeals G.S. 18B-308, which had
made it unlawful to sell or consume alcohol at bingo games.

S.L. 2019-183 (S 9): Female genital mutilation of a child. Effective for offenses committed
on or after October 1, 2019, the act enacts G.S. 14-28.1 creating the following crimes
related to female genital mutilation. It is a Class C felony for a person to:

knowingly and unlawfully

circumcise, excise, or infibulate

the whole or part of the labia majora, labia minor, or clitoris
of a child under age 18.

P wnNPR

It is a Class C felony for:

1. aparent or person providing care or supervision
2. of achild under age 18
3. to consent to the above acts.

It is a Class C felony for:

a parent or person providing care or supervision

of a child under age 18

to knowingly

remove or permit the removal of the child from North Carolina
for the above acts.

ik wn e

New G.S. 14-28.1(e) creates exceptions for surgical operations for medical purposes. G.S.
14-28.1(f) provides that it is not a defense that circumcision, excision, or infibulation is
required as a matter or custom or ritual or that the person on whom the acts were
performed consented to the acts.

S.L. 2019-186 (S 413), as amended by S.L. 2019-243 (H 470): Raise the Age modifications.
The following summary, prepared by School of Government faculty member Jacqueline
Greene, discusses the changes made by the act, which is effective for offenses committed
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on or after December 1, 2019. For further discussion, see Jacquelyn Greene, Raise the Age
FAQs, ON THE CiviL SIDE, UNC ScH. oF GoV'T BLOG (Oct. 22, 2019), and Raise the Age:
Modifications and Training Opportunities, N.C. CRiM. L., UNC ScH. oF Gov'T BLoG (Aug. 27,

2019).

Amends the definition of a delinquent juvenile to exclude all violations of the motor
vehicle laws under G.S. Chapter 20 from juvenile jurisdiction for juveniles who are 16-
and 17-years-old. G.S. 7B-1501(7)b., 143B-805(6)b.

Excludes violations of the motor vehicle laws punishable as misdemeanors or
infractions, other than those involving impaired driving, from the bar on future juvenile
court jurisdiction following a conviction in district or superior court. G.S. 7B-1604(b).
Limits the gang assessment required as part of the juvenile intake process to juveniles
who are 12 years of age or older. G.S. 7B-1702.

Requires that any individual age 21 or older who is taken into custody and is detained
for an offense committed when the person would have been under juvenile jurisdiction
be detained in the county jail where the charges arose. G.S. 7B-1901(d).

Allows an individual between the ages of 18 and 21 who (1) is no longer age-eligible for
juvenile jurisdiction, (2) has been taken into custody for an offense committed when the
person would have been under juvenile jurisdiction, and (3) is detained, to be detained
in the county jail where the charges arose. G.S. 7B-1903(e).

Requires that any juvenile detention facility operated by a sheriff or any unit of
government meet the standards and rules adopted by the Department of Public Safety
and receive approval from the Juvenile Justice Section of the Division of Adult
Correction and Juvenile Justice (DACJJ) for operation as a juvenile detention facility. G.S.
7B-1905(b).

Requires ongoing secure custody hearings for juveniles alleged to have committed
offenses that would be Class A through Class G felony offenses at age 16 or 17 every
thirty days. Hearings may be waived only with the consent of the juvenile through his or
her attorney. Hearings can be required every ten days on request of the juvenile and a
judicial finding of good cause. G.S. 7B-1906.

Extends the timeframe in which a probable cause hearing must be held, for juveniles
alleged to have committed Class A through Class G felony offenses at ages 16 and 17, to
within ninety days of the juvenile’s first appearance. The hearing may be continued by
the court for good cause. G.S. 7B-2200.5(c).

Requires the court to remand a case—(1) in which the offense was alleged to have been
committed by the juvenile at age 16 or 17 and (2) that was transferred to superior
court—back to district court on joint motion of the prosecutor and the juvenile’s
attorney. Superior court records must be expunged on remand. G.S. 7B-2200.5(d).
Requires personnel of the Juvenile Justice Section of the DACJJ, or personnel approved
by the Juvenile Justice Section, to transport youth who are being held in juvenile
detention following transfer of their case to superior court between detention, court,
and any holdover facility (if used). G.S. 7B-2204.
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33.

34.

e Requires any youth being held in juvenile detention following transfer of his or her case
to superior court to be transported by the Juvenile Justice Section of DACJJ to the sheriff
from the county in which the charges arose for pretrial confinement in the local jail
when the juvenile turns 18. G.S. 7B-2204(c).

e Allows for the detention of youth in a juvenile detention facility approved by DACJJ and
operated by a sheriff or unit of government following conviction in a case transferred to
superior court pending transfer to the DACJJ. G.S. 7B-2204(d).

e Requires the judicial finding that the offense for which the juvenile was adjudicated was
committed as part of criminal gang activity be found beyond a reasonable doubt in
order to increase the juvenile’s disposition level by one level. G.S. 7B-2508(g1).

e Creates a new expunction statute for cases that are transferred to superior court and
then remanded back to district court on joint motion of the prosecutor and juvenile
defense attorney. The court must order expunction on remand. Expunction must
include any DNA records and samples associated with the remanded charges as well as
clerk notification to various state and local agencies. G.S. 15A-145.8. [This provision was
amended by S.L. 2019-243 (H 470) to require expunction of DNA records when charges
are remanded for juvenile adjudication; provision of a certified copy of an expunction
order to the defendant and the defendant’s attorney; and deletion of public records but
retention, as confidential records, records of the juvenile adjudication. As revised, the
act applies to offenses committed and expunctions ordered on or after December 1,
2019.]

S.L. 2019-188 (H 724): Misleading telephone identification methods. Effective December 1,
2019, the act revises G.S. 75-101, the definitions section governing telephone solicitations,
to cover text as well as voice communications. Revised G.S. 75-102(i) prohibits telephone
solicitors from causing misleading information to be transmitted to users of caller
identification technologies or otherwise block or misrepresent the origin of the telephone
solicitation. It is not a violation for the solicitor to give the name and number of the entity
the solicitation is being made for rather than the name and number of the telephone
solicitor. G.S. 75-105 continues to provide for civil enforcement by the Attorney General
and individuals.

S.L. 2019-191 (H 228): Sexual acts during medical treatment, other medical practice
crimes, and evidentiary privileges. Effective for offenses committed on or after December
1, 2019, new G.S. 14-27.33A creates the crime of sexual contact or penetration, as defined
in the statute, under the pretext of medical treatment or while the patient is incapacitated.
The statute provides that a person is guilty of a Class C felony unless some other provision
of law provides greater punishment; it also states that the statute does not prohibit a
charge, conviction, or punishment of any other violation of law committed by that person
while violating the statute.
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35.

36.

37.

Effective for offenses committed on or after October 1, 2019, the act amends several
medicine-related licensing statutes (G.S. 90-12.1A through 90-12.4B) to make violations
punishable by a fine up to $S500 (was, $25 to $50).

Effective October 1, 2019, amended G.S. 8-53 privileges information obtained by a person
authorized to practice under G.S. Ch. 90, Art. 1 (was, authorized to practice physic or
surgery) when attending a patient in a professional character and when necessary to enable
the person to prescribe for the patient as a physician or do any act for the patient as a
surgeon.

S.L. 2019-193 (H 760): Loss prevention workers; jurisdiction and venue for false pretenses
prosecutions. Effective October 1, 2019, the act amends G.S. 74C-3(b)(14) to exempt from
that chapter, which regulates private protective services, employees whose primary duty
involves loss prevention or who conduct investigations related to the location, disposition,
or recovery of lost or stolen property from that business. Effective for offenses committed
on or after December 1, 2019, amended G.S. 14-100 provides that the State is not required
to establish that all of the acts constituting the offense of obtaining property by false
pretenses occurred in North Carolina or within a single city, county, or local jurisdiction of
North Carolina; and it is no defense that not all of the acts occurred within North Carolina or
a single city, county, or local jurisdiction.

S.L. 2019-194 (H 391): Transportation network company (TNC) drivers. Entitled the
“Passenger Protection Act,” the act makes the following changes to TNC laws regulating
transportation enterprises (such as Uber and Lyft). Effective October 1, 2019, revised G.S.
20-280.5(c) requires TNCs to keep a record of each driver’s address at the time the driver’s
relationship with the TNC ended. Effective July 1, 2020, new G.S. 20-280.5(d) requires a TNC
driver to display the license plate number of the driver’s vehicle that is visible from the front
of the vehicle; and new G.S. 20-280.5(e) and (f) require a TNC driver to display consistent
and distinctive signage or emblems or an alternative technological identifier while active on
the TNC digital platform or providing any TNC service. Effective for offenses committed on
or after December 1, 2019, new G.S. 14-401.26 make it an infraction, punishable by a fine of
$250, for a TNC driver to fail to display a front license plate as required by new G.S. 20-
280.5(d) (not effective until July 1, 2020); new G.S. 14-401.27 makes it a Class 2
misdemeanor for a person to impersonate a TNC driver and makes it a Class H felony to do
so during the commission of a separate felony; and new G.S. 14-33(c)(9) makes it a Class Al
misdemeanor to assault a TNC driver providing a TNC service.

S.L. 2019-198 (S 584): Legislative review of regulatory crimes. Effective for rules adopted
on or after January 1, 2020, any rule adopted or amended pursuant to G.S. Chapter 150B,
Art. 2A, that creates a new criminal offense or otherwise subjects a person to criminal
penalties is subject to G.S. 150B-21.3(b1), which contains procedures for legislative review
of agency rules. This provision applies regardless whether the rule received written
objections from ten or more people pursuant to G.S. 150B-21.3(b2). The act extends to
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39.

November 1, 2019, the time for state agencies, boards, and commissions that have the
power to create crimes in the North Carolina Administrative Code to submit a list of such
crimes to the Joint Legislative Administrative Procedure Oversight Committee. The act
grants a similar extension to submit a list of ordinance violations subject to criminal
punishment under G.S. 14-4(a) and makes the requirement applicable to counties with a
population of 20,000 or more (was, counties), cities or towns with a population of 1,000 or
more (was, cities or towns), and metropolitan sewer districts (no change). If a county, city,
or town misses the extended deadline, any ordinance adopted on or after January 1, 2020,
and before January 1, 2022, may not be subject to a criminal penalty under G.S. 14-4; a
violation may still be subject to civil penalties. The act directs the General Statutes
Commission to study these reports and make recommendations regarding whether any of
the listed conduct should have criminal penalties provided by a generally applicable state
law. The Commission must submit its report to the 2020 General Assembly and to the Joint
Oversight Committee on General Government by May 1, 2020.

S.L. 2019-203 (H 99): Alcohol law enforcement. Effective October 1, 2019, the Alcohol Law
Enforcement (ALE) Branch of the State Bureau of Investigation is relocated as a division of
the Department of Public Safety. The act repeals G.S. 143B-928 and modifies G.S. 18B-550
to implement the organizational change. Revised G.S. 18B-500 also specifies the jurisdiction
of ALE agents. The statute has provided that ALE agents’ primary responsibility is to enforce
Alcoholic Beverage Control (ABC), lottery, and youth tobacco laws, but they also have
authority to take action for any criminal offense. Amended subsection (b) and new
subsection (b1) specify that ALE agents have authority over criminal offenses in certain
circumstances, such as offenses on premises or when related to locations holding a permit
from the ABC Commission or Education Lottery Commission; offenses occurring in the
agents’ presence; and crimes of violence or breaches of the peace. New subsection (b2)
states that ALE agents’ primary responsibility remains enforcement of ABC laws under Ch.
18B, lottery laws under Ch. 18C, youth tobacco laws under G.S. 14-313, and lottery, gaming,
bingo, and raffle laws under Parts 1 and 2 of Ch. 14, Art. 37.

S.L. 2019-204 (H 597): Wildlife laws. The act makes various changes to the state’s wildlife
laws, effective various dates, including amendments to several statutes governing licenses
to hunt, fish, and trap. Effective for offenses committed on or after December 1, 2019, the
act revises G.S. 14-417.2 to require that transport containers for crocodilians be designed to
be escape-proof and locked (was, escape-proof only); and revises G.S. 14-419 to modify the
steps a law-enforcement officer or animal control officer must take in investigating possible
violations of Article 55, Regulation of Certain Reptiles, of G.S. Ch. 14. Under the latter
statute, as amended, an officer may kill a reptile, without initially notifying or consulting
with other authorities, if it has escaped or the officer has probable cause that it is being
possessed in violation of Article 55 and poses an immediate risk to officer or public safety.
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40. S.L. 2019-216 (S 682), as amended by S.L. 2019-243 (H 470): Victims’ rights. The act adds
and amends several victims’ rights provisions to implement the 2018 constitutional
amendment on victims’ rights. The provisions in adult criminal cases and juvenile
delinquency cases are summarized separately below.

Effective for offenses committed on or after August 31, 2019, the act makes the following
changes for adult criminal cases:

G.S. Ch. 15A, Art. 45, Fair Treatment for Certain Victims and Witnesses, has described a
more limited set of responsibilities of law-enforcement agencies, prosecutors, and
others with respect to victims in cases not subject to G.S. Ch. 15A, Art. 46, the Crime
Victims’ Rights Act. The act revises the definition of family member in G.S. 15A-824 to
include a spouse, child, parent, legal custodian, sibling, or grandparent of the victim
(was, spouse, child, parent or legal guardian, or closest living relative). The act also
revises the definition of crime in G.S. 15A-824 to include acts by a juvenile covered in
new G.S. Ch. 7B, Art. 20A, Rights of Victims of Delinquent Acts, summarized in detail
after this summary of adult criminal cases.

G.S. 8-53.12 provides a privilege for information acquired by agents of rape crisis
centers and domestic violence programs in providing services to a victim of a sexual
assault or domestic violence. The revised statute directs agents, centers, and programs
to make every effort to inform the victim of any request for such information and
provide the victim with a copy of the request if the request was in writing. The revised
statute also provides that in any court proceeding to compel disclosure of the
information, the judge must inquire whether the victim is present and wishes to be
heard and, if so, must grant the victim an opportunity to be reasonably heard, including
in the victim’s discretion through an oral statement, written statement, or audio-video
statement.

The act’s remaining provisions about adult criminal cases make the following changes to
G.S. Ch. 15A, Art. 46, the Crime Victims’ Rights Act.

The act makes several changes to the definitions section, G.S. 15A-830, and thus the
coverage of the article.

0 New subdivision (a)(2a) of G.S. 15A-830 defines “court proceeding” as “a critical
stage of the post-arrest process heard by a judge in open court involving a plea
that disposes of the case or the conviction, sentencing, or release of the
accused.” The subdivision states that the term does not include preliminary
proceedings described in Ch. 15A, Art. 29, First Appearance Before District Court
Judge.

0 New subdivision (a)(3a) defines a “family member,” which is a person who may
assert the victim’s rights if the victim is a minor or incapacitated, as a spouse,
child, parent, guardian, legal custodian, sibling, or grandparent of the victim. The
subdivision states that the term does not include the accused. New G.S. 15A-
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830(d) provides that the district attorney may determine that an individual
would not act in the victim’s best interest and may not exercise the victim’s
rights and gives the individual the right to petition the court for review of that
determination.

0 New subdivisions (a)(3b) and (a)(6a) define “felony property crime” and “offense
against the person,” which constitute the offenses that give rise to the victims’
rights in the article. Revised subdivision (a)(7) defines “victim” as a person
against whom there is probable cause to believe that such an offense has been
committed. For a discussion of covered crimes, see Jamie Markham, Crimes
Covered under the New Victims’ Rights Law, N.C. CRimM. L., UNC ScH. oF GoV'T BLOG
(Sep. 27, 2019).

New G.S. 15A-830.5 states the general rights of a victim covered by the article, including
the right to timely notices of court proceedings (as defined in the article), the right to
receive notice of release of the accused, and the right to confer with the district
attorney’s office.

G.S. 15A-831 details the responsibilities of law enforcement agencies. It is revised to
require the arresting agency to inform the investigating agency within 72 hours after
arrest of a person believed to have committed a crime covered by the article. Following
receipt of this information, the investigating agency has 72 hours to notify the victim of
the arrest. The investigating agency continues to have the obligation of providing the
victim with a form, now created by the Conference of District Attorneys, that asks
whether the victim wants to receive further notice from the investigating agency during
the pretrial process. The revised statute requires the victim to return the form to the
investigating agency within 10 business days. The investigating agency must share the
form with the district attorney.

G.S. 15A-832 details the responsibilities of district attorneys. The statute is revised to
delete the provision requiring the court to make every effort to permit the fullest
attendance by the victim when the victim is to be called as a witness. It adds a
requirement that the district attorney make every effort to ensure that a victim’s
personal information is not disclosed unless required by law.

G.S. 15A-832.1 details the responsibilities of judicial officials.

0 Under the revised statute, a judicial official who issues a pleading for a
misdemeanor offense, when based on testimony from a complaining witness
and not a law enforcement officer, must: record identifying information about
the victim unless the victim declines to provide the information and deliver the
information to the clerk of superior court. Previously, the statute applied to
arrest warrants and for specific misdemeanor offenses only.

0 The judge in any court proceeding subject to the article must inquire whether
the victim is present and wishes to be heard. If so, the judge must grant the
victim the opportunity to be heard and, in the victim’s discretion, allow the
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victim to be heard through an oral statement, written statement, or audio-video
statement. The court must make every effort to secure a waiting area during
court proceedings that does not place the victim in close proximity to the
defendant or the defendant’s family.
e New G.S. 15A-834.5 details procedures for victims to enforce their rights under the
article.

0 For purposes of utilizing the procedures in the new statute, the term “victim”
includes others acting on the victim’s behalf, including the victim’s attorney, the
prosecutor at the victim’s request, and in certain circumstances a parent,
guardian, legal custodian, or family member as defined in G.S. 15A-830.

0 Avictim may allege a violation of rights provided in the article by filing a motion
with the clerk of superior court in the pending criminal proceeding. If the motion
alleges a violation by the district attorney or a law enforcement agency, the
victim must first file a written complaint with and afford that office or agency an
opportunity to resolve the issue. A motion alleging a violation by the district
attorney or law enforcement agency must include a copy of the written
complaint.

0 Avictim has the right to consult with an attorney about an alleged violation but
does not have the right to counsel provided by the State.

0 The clerk of superior court must provide victims with the form motion created by
the Administrative Office of the Courts, AOC-CR-182 (Aug., 31, 2019), to enable
them to allege violations of their rights. There is no filing fee for the motion.

0 The statute states that a copy of a filed motion must be provided to the
prosecutor, the elected District attorney, and the judge in the criminal
proceeding. If the allegation is that a law enforcement agency failed to comply
with a victim’s rights, a copy of the motion must be provided to the head of the
law enforcement agency The AOC form provides that the clerk of superior court
is to provide these copies to the indicated people. The statute and the AOC form
do not require that a copy of the motion be provided to the defendant or the
defendant’s attorney.

0 The judge must review the motion and, following review, dispose of the motion
or set it for hearing. The statute states that “review” may include conferring with
the victim, the prosecutor, the elected District Attorney, and, if the subject of the
motion, the head of the concerned law enforcement agency. The statute and
AOC form do not require that the defendant or the defendant’s attorney be
given notice of the review and any hearing.

0 The judge involved in the criminal proceeding may, on the judge’s own motion,
recuse himself or herself if justice requires it. A judge appointed by the AOC in
the event of recusal must dispose of the motion or set it for hearing. (This
recusal provision is part of revised G.S. 15A-832.1, Responsibilities of judicial
officials.)
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0 If ajudge fails to review the motion and dispose of it or set it for hearing in a
timely manner, the victim may petition the North Carolina Court of Appeals for a
writ of mandamus.

0 The statute states that failure to provide a right or service under the article does
not provide grounds for relief to a defendant, an inmate, any other accused
person or, except as provided by Art. 1, Sec. 37 (Rights of victims of crime) of the
North Carolina Constitution, a victim or family member of a victim.

G.S. 15A-835 details posttrial responsibilities. The revised statute states that a victim
does not have a right to be heard on appeal but is permitted to be present at any open
appellate hearing.

G.S. 15A-836 details responsibilities of an agency with custody of a defendant after a
final judgment and commitment. The revised statute states that in addition to other
information, it must notify the victim of the procedure for alleging a failure of the
custodian to notify the victim of the required information.

G.S. 15A-840, which has limited the relief for violations, and G.S. 15A-841, which has
indicated when a family member may assert the rights of a victim, are repealed. Similar
provisions are incorporated into the new and revised statutes described above.

For a further discussion of the provisions in adult criminal cases, see the following blog
posts on North Carolina Criminal Law:

0 Shea Denning, Victims’ Rights Bill Sent to Governor (Sep. 4, 2019)

0 Shea Denning, When Victims’ and Defendants’ Rights Collide in Court, Who
Wins? (Sep. 11, 2019)

0 Jamie Markham, Crimes Covered under the New Victims’ Rights Law (Sep. 27,
2019)

0 Jeff Welty, Comparing the Role Victims Play in Criminal Court: Mexico vs. North
Carolina (Sep. 30, 2019)

The following summary, prepared by School of Government faculty member Jacqueline
Greene, summarizes the victims’ rights provisions in the act for juvenile delinquency
proceedings, which are effective for delinquent acts committed on or after August 31, 2019:

Adds a new Article 20A, “Rights of Victims of Delinquent Acts,” to Chapter 7B of the
General Statutes.

Provides definitions for the meaning of “court proceeding,” “family member,” “felony
property offense,” “offense against the person,” and “victim” for the purposes of the
new Article. G.S. 7B-2051(a).

Allows for a parent, guardian, or legal custodian, if not the accused person in the
matter, to assert the rights of any victim who is a minor or who is legally incapacitated.
G.S. 7B-2051(b).

Allows a family member to assert the victim’s rights if the victim is deceased. The
guardian or legal custodian of a deceased minor has priority over a family member, and
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the right to restitution under G.S. 15A-834 can only be exercised by the personal
representative of the victim’s estate. G.S. 7B-2051(b).

Allows an individual entitled to exercise the victim’s rights as the appropriate family
member to designate any family member to act on the victim’s behalf. G.S. 7B-2051(c).
Provides that if an individual is determined by the district attorney’s office to be
someone who would not act in the best interests of the victim, that person is not
entitled to assert the victim’s rights. Any such determination can be reviewed by the
court following a petition for review. G.S. 7B-2051(d).

Establishes victim rights, including the right to: reasonable, accurate, and timely notice
of court proceedings (on request); be present at court proceedings of the juvenile (on
request); be reasonably heard at court proceedings involving the adjudication,
disposition, or release of the juvenile; receive any ordered restitution in a reasonably
timely manner; be given information about the offense, how the juvenile justice system
works, the rights of victims, and the availability of victim services; receive information
about the adjudication or disposition of the case (on request); receive notification of the
escape or release of the juvenile (on request); and reasonably confer with the district
attorney’s office. G.S. 7B-2052.

Establishes the following responsibilities of the office of the district attorney:

0 Provide the victim certain information within 72 hours of petition filing;

O Provide the victim a form on which he or she can request to receive notice of
court proceedings and information regarding case adjudication and disposition;

0 Make every effort to ensure that a victim’s personal information is not disclosed
unless otherwise required by law;

0 Offer the victim the opportunity to reasonably confer with an attorney in the
district attorney’s office to obtain the victim’s views about, at least, dismissal,
plea or negotiations, disposition, and any dispositional alternatives;

O Provide and document reasonable, accurate, and timely notice to the victim of
the date and time of scheduled court proceedings, as requested;

0 Whenever practical, provide a secure waiting area during court proceedings that
does not place the victim in close proximity to the juvenile or the juvenile’s
family;

0 Prior to the dispositional hearing, notify the victim of the right to request to be
notified in advance of the juvenile’s scheduled release date if the juvenile is
committed to a Youth Development Center (YDC) and of any escape of the
juvenile if the juvenile is being held in secure custody or is committed to a YDC.
Submit a form to the court at disposition regarding the victim’s request for these
further notices;

0 Following disposition, provide the victim with information on the adjudication
and disposition of the juvenile as requested by the victim. This information is
limited to: whether the juvenile was adjudicated, adjudicated offense
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classification, available dispositions, any no contact orders as they relate to the
victim, and any orders for restitution. G.S. 7B-2053.

Adds the following responsibilities for judicial officials:

(0]

In any court proceeding subject to this article and in which the victim may be
present, inquire as to whether the victim is present and wishes to be heard. If
the victim wishes to be heard, grant an opportunity to be heard through an oral
statement, submission of a written statement, or submission of an audio or
video statement;

Provide the victim an opportunity to be heard regarding the victim’s right to be
present in the event that an entire hearing has been closed to the victim;
Review any motion alleging a violation of the victim’s rights established by this
Article;

Make every effort to provide a secure waiting area during court proceedings that
does not place the victim in close proximity to the juvenile or the juvenile’s
family. G.S. 7B-2054.

Creates the following responsibilities within the Division of Adult Correction and
Juvenile Justice:

(0}

o

If a victim has requested to be notified of a juvenile’s release from a YDC, notify
the victim at least 45 days before releasing the juvenile to post-release
supervision, including only the juvenile’s initials, offense, date of commitment,
projected release date, and any no-contact release conditions related to the
victim;

Provide the victim an opportunity to be reasonably heard regarding release of
the juvenile when determining whether the juvenile is ready for release and
consider the victim’s views. If the juvenile is determined to be ready for release,
consider the victim’s views during the post-release supervision planning
conference process;

If a victim has requested to be notified of the juvenile’s escape, notify the victim
within 24 hours of any escape from a YDC or from secure custody. If public
disclosure of the escape is required, make a reasonable effort to notify the victim
before releasing information to the public. Notify the victim within 24 hours of
the juvenile’s return to custody, even if the juvenile is returned before
notification of the escape is required;

Notify the victim of the procedure for alleging a failure of the Division to notify
the victim of any requested notification of release or escape. G.S. 7B-2055.

Prohibits examination by and release of confidential juvenile records to victims. Limits
disclosure of information contained in a juvenile record to a victim to the information
expressly allowed in this Article. G.S. 7B-2057.

Establishes a judicial process for enforcement of victim rights. Any allegation involving
failure of the district attorney to comply with the provisions of this article must begin by
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41.

42.

filing a written complaint with the district attorney. The Administrative Office of the
Courts must create a form to serve as a motion to enable a victim to allege a violation of
the rights provided under this article. The motion must be filed with the clerk of the
superior court in the same proceeding giving rise to the rights in question. Victims have
a right to consult with counsel, although victims do not have a right to counsel provided
by the State. The judge may dispose of the motion through conference or following a
hearing. If the judge does not review and dispose of the motion, the victim may petition
the Court of Appeals for a writ of mandamus;

e Provides that failure or inability to provide a right or service under this article may not
be used as a ground for relief in a juvenile or other civil proceeding except as provided
in Section 37 of Article | of the North Carolina Constitution (Rights of Victims of Crimes).
G.S. 7B-2058.

e Makes conforming changes regarding existing release and escape notification provisions
and confidentiality of juvenile records. G.S. 7B-2514(d), 7B-3000(b), 7B-3100(b), 7B-
3102(e).

e Repeals G.S. 7B-2513(j), which previously provided a process for victim notification of
release of certain juveniles from YDC commitments.

e Requires the Conference of District Attorneys and the Administrative Office of the
Courts to develop and disseminate required forms by August 31, 2019.

e Requires the Administrative Office of the Courts, in consultation with the Conference of
District Attorneys, to develop procedures to automate required court date notifications.

e Requirements for development of automated court date notifications are effective
September 4, 2019.

S.L. 2019-217 (S 574): Study sports betting and establishment of gaming commission.
Effective September 4, 2019, the act directs the North Carolina State Lottery Commission to
study several matters related to gaming, including authorizing sports betting, on-site betting
at horse steeplechases, and the creation of a commission to oversee gambling. The
Commission must report its findings and any proposed legislation to the General Assembly
by April 15, 2020.

S.L. 2019-221 (H 29): Testing of sexual assault kits. The act, entitled “The Standing Up for

Rape Victims (SURVIVOR) Act of 2019,” adds new G.S. 15A-266.5A establishing
requirements for testing of sexual assault examination kits, effective September 18, 2019.
(For CODIS hits, the act applies to hits received on or after that date.) The act appropriates
$3,000,000 each year of the 2019-21 biennium for the testing of sexual assault examination
kits as required by the act. The State Crime Lab must report to the General Assembly by
March 1, 2020, on the use of the funds.
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New G.S. 15A-266.5A(b) defines three types of sexual assault examination kits:

e reported kits, meaning a kit from a person who has consented to collection of the kit
and consented to participate in the criminal justice process by reporting the crime to
law enforcement;

e unfounded kits, meaning where on completion of the investigation, law enforcement
concluded based on clear and convincing evidence that a crime did not occur; and

e unreported kits, meaning a kit from a person who consented to collection of the kit but
has not consented to participation in the criminal justice process.

For kits collected on or after July 1, 2019, new G.S. 15A-266.5A(c) requires the collecting
agency to preserve the kit in accordance with State Crime Lab guidelines and notify the
appropriate law enforcement agency within 24 hours of collection. That agency must take
custody of the kit within seven days of receiving notice, and it must submit a reported kit to
the State Crime Lab or other approved lab within 45 days and must submit an unreported
kit to the Department of Public Safety (DPS) within 45 days for storage under G.S. 143B-
601(13). (That statute authorizes storage and management of rape kits under the federal
Violence Against Women Act and requires protections against release of the victim’s name
without the victim’s consent.)

New G.S. 15A-266.5A(d) requires any law enforcement agency that possesses a kit
completed before January 1, 2018, to take the following steps:

e establish a review team within three months of the effective date of the act;

e have the review team survey the agency’s inventory of untested kits and conduct a case
review to determine the kit’s priority within six months of the effective date of the act;
and

e submit a request for testing of kits determined to be a priority and continue the review
process until all untested kits in its inventory eligible for testing have been submitted for
testing.

Unreported kits are not subject to the above requirements and are to be sent to DPS for
storage. Kits determined to be unfounded kits are also exempt from the requirements;
however, if the law enforcement agency receives additional information or evidence of
value, the agency must submit the kit for testing as soon as practicable. Kits not subject to
either G.S. 15A-266.5A(c) or (d) also must be submitted for testing as soon as practicable.
G.S. 15A-266.5A(g) states that lack of compliance with any of the testing requirements does
not afford the accused with remedies such as exclusion of evidence or dismissal of the
charges. The act also adds G.S. 15A-266.8(d) requiring a law enforcement agency that
receives a CODIS hit on a submitted DNA sample to provide electronic notice to the State
Crime Lab of any arrest or conviction in connection with a CODIS hit within 15 days.
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43.S.L. 2019-223 (S 118): Prison safety appropriations and prison report. Effective July 1,
2019, the act appropriates approximately $4.5 million to the Department of Public Safety
(DPS), Division of Adult Correction and Juvenile Justice, for implementation of prison safety
provisions, including additional stab resistant vests, security netting over prison fences to
deter and intercept contraband, additional handheld metal detectors, and information
technology security equipment upgrades. The act requires for the 2019-21 biennium that
DPS report quarterly to the General Assembly on various initiatives, including modifications
to policies on disciplinary actions against correctional officers, frequency of staff training,
adequacy of staffing of prison facilities, and other matters.

44.S.L. 2019-225 (S 458): Use of third-party toxicology labs. Effective September 18, 2019, the
act authorizes the Department of Health and Human Services, the Department of Justice,
local health departments as defined in G.S. 130A-2(5), and local law enforcement agencies
to engage third-party toxicology laboratories, capable of providing clinical intelligence and
data related to prescription and illicit drug usage trends and developments, for the purpose
of providing data to guide the delivery of drug treatment and law enforcement resources.

45.S.L. 2019-227 (H 211): Helmet requirements. Effective for offenses committed on or after
October 1, 2019, the act amends G.S. 140.4(a)(2) to provide that the helmet requirements
therein do not apply to the operator of or any passengers within an autocycle that has
completely enclosed seating or is equipped with a roll bar or roll cage. Formerly the
exception from helmet requirements applied only if the autocycle had completely enclosed
seating. For a discussion of remote license renewals, digital license plates, and other
changes made by the act, see Shea Denning, What’s New in Motor Vehicle World, N.C. CRiMm.
L., UNC ScH. oF Gov'T BLoG (Nov. 14, 2019).

46.S.L. 2019-228 (H 283): Increased punishment for assaults on law enforcement, probation,
and parole officers, firefighters, healthcare providers, and others. Effective for offenses
committed on or after December 1, 2019, amended G.S. 14-34.5(a) makes it a Class D
instead of Class E felony to assault with a firearm a law enforcement, probation, or parole
officer while the officer is in the performance of his or her duties. (This provision is identical
to S.L. 2019-116 (H 224).) Effective the same date, amended G.S. 14-34.6 makes it a Class G
instead of Class H felony to assault a person listed in that statute (emergency health care
technicians and providers, medical responders, hospital personnel and licensed healthcare
providers providing healthcare services, firefighters, and hospital security personnel) when
the person is discharging his or her duties and the assault inflicts serious bodily injury or is
with a deadly weapon other than a firearm. Amended G.S. 14-34.6 makes it a Class E
instead of Class F felony to commit such an assault with a firearm. The amended statute
revises the definition of hospital personnel and licensed healthcare providers to delete the
requirement that they be providing healthcare services in a hospital and require that they
be providing healthcare to a patient. The act also creates an additional death benefit for
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47.

48.

49.

50.

individuals murdered in the line of duty who are covered under G.S. 143-166.2 and 143-
166.3.

S.L. 2019-229 (H 1001): Funding for Raise the Age legislation. Effective July 1, 2019, the act
adds several positions to implement the Raise the Age legislation, including sixteen assistant
district attorney positions (the act provides that seven of the positions are to be used to
address existing deficiencies in district attorney office workload), three district attorney
legal assistant positions, seven district court judge positions, and one assistant juvenile
defender position. The funding for the positions, allocation among districts, and start dates
are as provided in the act. The act allocates approximately $75 million to the Department of
Public Safety for positions in the Division of Juvenile Justice, including at Division of Juvenile
Justice facilities; transportation positions and vans; increased bed capacity at juvenile
detention centers; positions at the C.A. Dillon Youth Development Center; school counselor
positions for juveniles exiting secure custody; community-based and residential programs;
Juvenile Crime Prevention Council programs; juvenile court counselors; and positions in the
Court Services and Community Programs sections of the Division of Juvenile Justice.

S.L. 2019-236 (S 579): Study of alternative organization and management structures for
Division of Adult Correction and Juvenile Justice (DACJJ). Effective November 1, 2019, the
act directs the Joint Legislative Program Evaluation Oversight Committee to include in the
2019-20 work plan of the Program Evaluation Division a study of alternative organization
and management structures for DACJJ, including among other possibilities the creation of a
separate Department of Correction consisting of the Division of Prisons and Post-Release
Supervision and Parole Commission and a separate Department of Juvenile Justice and
Delinquency Prevention consisting of the current Juvenile Justice Section of DACJJ, Teen
Court, Youth Development Centers, Juvenile Court Services, and Juvenile Crime Prevention
Councils. The Program Evaluation Division is directed to submit its findings by November 1,
2020.

S.L. 2019-239 (S 683): Absentee ballot crimes. Effective for offenses committed on or after
December 1, 2019, the act amends G.S. 163-237 to increase the punishment for existing
absentee ballot crimes from a Class 2 to Class 1 misdemeanor and adds six new felony
offenses.

S.L. 2019-240 (S 537): Special police officers at State facilities; denial of social work
certificate or license; criminal history record checks for child care institutions. As part of a
larger act dealing with the Department of Health and Human Services (DHHS), the act
amends G.S. 122C-183, effective November 6, 2019, to authorize the Secretary of DHHS to
assign special police officers employed at a State facility to other State-operated facilities on
a temporary basis. When so assigned, the special police officers have the same powers at
the facility and in the county in which the facility is located as authorized for other officers
at that facility. See G.S. 122C-421, 122C-430, 122C-430.10, 122C-430.30.
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51.

52.

Effective January 1, 2021, amended G.S. 90B-11 authorizes the North Carolina Social Work
Certification and Licensure Board to deny, suspend, or revoke an application, certificate or
license based on a conviction involving moral turpitude, misrepresentation or fraud in
dealing with the public, conduct otherwise relevant to fitness to practice social work, or any
misdemeanor reflecting inability to practice social work (was, misdemeanor under G.S. Ch.
90B). This provision may conflict with S.L. 2019-91 (H 770), discussed above, which
authorizes denial of an occupational license on the basis of a criminal conviction only if the
conviction is “directly related” to the licensed occupation and which prohibits the denial of
a license based on a determination that a conviction is for a crime of moral turpitude.

Effective November 6, 2019, and applicable to employees, volunteers, and applicants on or
after that date, new G.S. 108A-133 requires a criminal history record check of all current
employees and volunteers, applicants for employment, and individuals wishing to volunteer
at a child care institution as defined by Title IV-E of the Social Security Act. An offer of
employment or acceptance as a volunteer is conditioned on consent to a state and national
criminal history check. If the record check reveals one or more convictions of a “relevant
offense,” the Criminal Records Check Unit of DHHS considers several factors in determining
whether to recommend that the person be hired or allowed to volunteer. New G.S. 108A-
133(e) defines “relevant offense” as a misdemeanor or felony that bears on a person’s
fitness to have responsibility for the safety and well-being of children; it provides that such
offenses include offenses in numerous articles of the General Statutes. But see S.L. 2019-91
(H 770), discussed above. New G.S. 143B-972 authorizes the Department of Public Safety to
provide these record checks to DHHS. An applicant for employment or to be a volunteer
who willfully furnishes false information on an employment application that is the basis for
a criminal history record check is guilty of a Class A1 misdemeanor.

S.L. 2019-241 (S 433): Conversion of Class 3 misdemeanors at State Parks into infractions.
Effective for offenses committed on or after December 1, 2019, the act revises G.S. 143B-
135.16 to convert several Class 3 misdemeanors at State Parks into infractions, including
such matters as using skateboards in prohibited areas, bathing animals, and parking motor
vehicles outside of designated areas.

S.L. 2019-243 (H 470): Miscellaneous changes and corrections to laws governing
administration of justice. The act makes the following changes effective on the dates
indicated:

e Effective for offenses committed on or after December 1, 2019, amended G.S. 14-209
defines perjury as knowingly and intentionally making a false statement under oath or
affirmation (was, willfully and corruptly committing perjury on oath or affirmation) in
the indicated proceedings. A violation remains a Class F felony.

e Effective November 6, 2019, the fee for recording or docketing a document is not
chargeable when an attorney is designating a period of secured leave.
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Effective for any mandate of the appellate division received in the trial division on or
after December 1, 2019, amended G.S. 15A-1452 distinguishes between judgments
imposing an active sentence or monetary obligations without probation versus
judgments imposing a suspended sentence. For the former, when an appeal is
withdrawn or judgment is affirmed, the clerk of superior court follows the current
procedure and enters an order directing compliance with the judgment. For the latter,
the amended statute requires the clerk to notify the district attorney, who must
calendar a review hearing. At the review hearing, the court must enter an order
directing compliance with the judgment unless modified because any date or period of
time specified in the original judgment has become impractical or impossible due to the
pendency of the appeal. The court may not modify the judgment in other respects
unless it complies with the procedure for modifying probation in G.S. 15A-1344. The
defendant is entitled to be present and represented by counsel at the hearing.

Effective November 6, 2019, amended G.S. 20-217(g2) gives a person 40 days (was, 20
days) to pay any fine or costs imposed for a violation of that statute (failing to stop for a
school bus) before the clerk of court notifies the Division of Motor Vehicles to withhold
renewal of motor vehicle registration.

Effective November 6, 2019, amended G.S. 7B-2102(c) allows law enforcement agencies
to enter the fingerprints of a juvenile, if the juvenile is adjudicated delinquent of an
offense that would be a felony and was 10 years of age or older at the time of offense,
into a local fingerprint database maintained by a secure crime laboratory facility.
Effective for offenses committed and expunctions ordered on or after December 1,
2019, the act amends S.L. 2019-186 (S 413), discussed above, regarding expunction of
records when charges are remanded to district court for juvenile adjudication.

G.S. 15A-952(g) has provided that good cause for a continuance includes instances when
the defendant, a witness, or counsel has an obligation of service to the State of North
Carolina. Effective December 1, 2019, the amended provision provides that a
continuance request must be granted if to fulfill an obligation of service as a member of
the General Assembly or service on the Rules Review Commission or any other board,
commission, or authority as appointee of the Governor, Lieutenant Governor, or
General Assembly.

Effective for complaints or investigations pending or after November 6, 2019, amended
G.S. 7A-377(a) prohibits the Judicial Standards Commission from investigating, on its
own motion or on written complaint by a person, when the motion or complaint is
based substantially on a legal ruling by a district or superior court judge and the legal
ruling has not been reviewed and ruled on by the North Carolina Court of Appeals or
Supreme Court. The amended statute also states: “The Commission is limited to
reviewing judicial conduct, not matters of law.”
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53.S.L. 2019-245 (S 199): Laws on sexual assaults and other matters. Effective for offenses
committed on or after December 1, 2019 (unless otherwise noted below), the act enacts
new crimes, modifies existing crimes, and makes other changes.

Failure to report crimes against juveniles. New G.S. 14-318.6 makes it a Class 1
misdemeanor for

any person
who is 18 years of age or older and
who knows or should have reasonably known
that a juvenile
was the victim of a violent offense, sexual offense, or misdemeanor child abuse
to knowingly or willfully
a. fail to report
b. prevent another person from reporting
7. asrequired by subsection (b) of G.S. 14-318.6.

ok WwWNE

Subsection (a) of the new statute defines some of these terms.

e The statute applies to any person, unlike the current obligation to report under G.S. 7B-
301, which requires reporting to social services by the juvenile’s parent, guardian,
custodian, or caretaker.

e The statute states that a juvenile is as defined in G.S. 7B-101 and, for purposes of the
statute, the age of the juvenile at the time of the abuse or offense governs.

e Aviolent offense is one that inflicts serious bodily injury or serious physical injury as
defined in G.S. 14-318.4(d), the felony child abuse statute, by other than accidental
means. The term includes an attempt, solicitation, conspiracy, and aiding and abetting.

e Sexual offense is not defined. Rather, the statute defines “sexually violent offense” as an
offense against a juvenile that is a sexually violent offense as defined in G.S. 14-208.6(5),
which governs sex offender registration. The term “sexually violent offense” includes an
attempt, solicitation, conspiracy, and aiding and abetting.

e Misdemeanor child abuse means misdemeanor child abuse under G.S. 14-318.2, which
involves physical injury of a child under 16 years of age by a parent or other person
providing care or supervision of the child.

Subsection (b) of the new statute details the reporting requirements. A person who knows
or should have reasonably known that a juvenile is the victim of one of the specified
offenses must immediately report the case to the appropriate law enforcement agency
where the juvenile resides or is found. The person must include specific information, such
as the name of the person who committed the offense. The reporting person must identify
himself and herself, including his or her address and telephone number; the statute
provides that the person’s identity is protected. If as a result of a report a law enforcement
officer finds evidence that the juvenile may be abused, neglected, or dependent as defined
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in G.S. 7B-101, the officer must make a report to social services, which in turn must
investigate and take appropriate action.

The statute does not require reporting when a person is subject to the following privileges:
attorney-client, G.S. 8-53.3 (psychologists), G.S. 8-53.7 (social workers), G.S. 8-53.8
(counselors), and G.S. 8-53.12 (rape crisis centers and domestic violence programs).

Revised G.S. 15-1 provides that the statute of limitations for a charge under new G.S. 14-
318.6 is ten years from commission of the crime.

For further discussion, see Sara DePasquale, BIG NEWS: S.L. 2019-245 Creates a New
Universal Mandated Reporting Law for Child Victims of Crimes and Changes the Definition of
“Caretaker”, N.C. CRIM. L., UNC ScH. oF GoV'T BLoG (Nov. 13, 2019).

Ten-year statute of limitations for some misdemeanors. Revised G.S. 15-1 provides that the
following misdemeanors may be charged within ten years of the commission of the crime:

e G.S. 7B-301(b) (failure to report abuse, neglect, dependency, or death due to
maltreatment)

e G.S.14-27.33 (sexual battery)

e G.S.14-202.2 (indecent liberties between children)

e G.S.14-318.2 (misdemeanor child abuse)

e New G.S. 14-318.6 (failure to report crimes against juveniles)

Ban on online use by people registered as sex offenders. “In Packingham v. North Carolina,
the Supreme Court of the United States struck down G.S. 14-202.5, North Carolina’s ban on
sex offenders accessing commercial social networking websites. The law violates the First
Amendment.” Jamie Markham, North Carolina’s Commercial Social Networking Ban for Sex
Offenders Is Unconstitutional, N.C. CRIM. L., UNC ScH. oF Gov'T BLOG (June 22, 2017).

The act rewrites G.S. 14-202.5. Under the revised statute, it is a Class H felony for

1. a high-risk sex offender
2. todo any of the following online
a. communicate with a person that the offender believes is under 16 years,
b. contact a person that the offender believes is under 16 years old,
c. pose falsely as a person under 16 years old with the intent to commit an
unlawful sex act with a person that the offender believes is under 16 years old,
d. use a website to gather information about a person that the offender believes is
under 16 years old, or
e. use a commercial social networking website in violation of a policy, posted in a
manner reasonably likely to come to the attention of users, prohibiting convicted
sex offenders from using the site.
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The statute defines some of these terms.

e Subsection (c1) of the revised statute defines “high-risk sex offender” as any person
registered under G.S. Ch. 14, Art. 27A, the sex offender registration statutes, who was
convicted of specified offenses against a person under 18 years old. Together, the listed
offenses appear to include almost all registrable offenses if committed against a person
under 18 years old.

e The statute does not define “online.” Rather, subsection (b) defines “commercial social
networking website,” and subsection (c) excludes certain websites from that definition.
In addition, revised G.S. 14-202.5A protects from civil liability commercial social
networking websites that impose restrictions on use of their websites by high-risk sex
offenders.

The statute includes a severability clause providing that if any provision or its application is
held invalid, the invalidity does not affect other provisions or applications that can be given
effect.

Extended statute of limitations for civil actions. Effective for civil actions commenced on or
after December 1, 2019, revised G.S. 1-17 allows a plaintiff to file a civil action against a
defendant

e until the plaintiff is 28 years old for claims related to sexual abuse while the plaintiff was
under 18 years old, or

e within two years of a criminal conviction for a felony sexual offense for claims related to
sexual abuse while the plaintiff was under 18 years old.

The act makes conforming changes to statutes of limitations in G.S. 1-53 and G.S. 1-56. It
also provides that civil actions for child sexual abuse that are otherwise time-barred under
G.S. 1-52 are revived from January 1, 2020, to December 1, 2021.

Training for school personnel. The act amends various statutes in G.S. Ch. 115C and Ch. 116
to require schools to adopt and implement a child sexual abuse and sex trafficking training
program for school personnel who work directly with students in grades kindergarten
through 12. New G.S. 115C-375.20 describes the required program. Schools must adopt and
implement a training program by January 1, 2020, and must require the training for school
personnel beginning with the 2020-21 school year.

Revocation of consent to sex. The act revises the definition of “against the will of the other
person,” a required element of proof for forcible rape, forcible sexual offense, and sexual
battery (except when the other person is mentally incapacitated, mentally disabled, or
physically helpless and effectively incapable of consenting). New G.S. 14-27.20(1a) defines
the element as either:

Criminal Procedure - Page 30



e without consent of the other person, or
e after consent is revoked by the other person, in a manner that would cause a
reasonable person to believe consent is revoked.

The second clause explicitly recognizes the right to withdraw consent, responding to the
North Carolina Supreme Court’s 1979 decision in State v. Way, 297 N.C. 293 (1979), in
which the Court appeared to take the position that if a woman consents to sexual
intercourse and in the middle of the act changes her mind, the defendant is not guilty of
rape for continuing to engage in intercourse with her. For further discussion, see John
Rubin, “No” Will Mean “No” in North Carolina, N.C. CRim. L., UNC ScH. oF Gov'T BLoG (Nov. 6,
2019).

Capacity to consent to sex. The act revises the definition of “mentally incapacitated,” an
alternative to proving that a sexual act was by force and against the will of the person.
Revised G.S. 14-27.20(2) defines the term as a person who due to “any act” is rendered
substantially incapable of either appraising the nature of his or her conduct or resisting the
act of vaginal intercourse or a sexual act. Previously, the act had to be committed upon the
victim or a poisonous or controlled substance had to be provided to the person without the
knowledge or consent of the person.

The act also revises G.S. 14-401.11, which makes it a crime to distribute certain substances,
to include beverages and other drinkable substances that may contain controlled
substances or ingredients that may harm a person’s health. Previously, the language
referred to food and eatable substances.

Right to be heard on petition to terminate sex offender registration. New subsection (c) of
G.S. 14-208.12A provides that the victim of the underlying offense may appear and be

heard regarding a petition to terminate sex offender registration. If the victim has elected to
receive notice of such proceedings, the district attorney’s office must notify the victim of
the date, time, and place of the hearing. The judge in any court proceeding must inquire
whether the victim is present and wishes to be heard and, if so, must grant the victim an
opportunity to be reasonably heard. The victim may choose to be heard through an oral
statement, written statement, or audio or video statement.

Residential restrictions. G.S. 14-208.16, which prohibits a person who must register as a sex
offender from residing near a school, is revised to provide that the term “school” includes
“any construction project designated for use as a public school if the governing body has
notified the sheriff or sheriffs with jurisdiction within 1,000 feet of the construction project
of the construction of the public school.”
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John Rubin
UNC School of Government
August 2011

Questions on Conspiracy, Solicitation, Attempts, Principals, and Accessories

1. Tonya Hardnose, world class roller skater, suspects that her husband, Jeff McGillicuddy, and
her bodyguard, Bill Moose, are planning to assault Hardnose’s chief rollerskating rival, Bambi
Carrigan. The plan is to break Bambi’s nose with a baseball bat so that potential sponsors will
not be interested in using her in commercials even if she wins the upcoming world rollerskating
championship. Hardnose says nothing to the authorities, and Bambi is later assaulted. What
crimes, if any, has Hardnose committed?

2. Hardnose is concerned that if the World Rollerskating Association (WSA) learns of her prior
knowledge of the planned assault on Bambi, the WSA will not let her skate at the world
rollerskating championship next month. After the assault takes place, Hardnose agrees with
McGillicuddy that she will not report him to the police if he will not say anything to the WSA.
What crimes, if any, has Hardnose committed?

3. Assume Bill Moose, Hardnose’s bodyguard, goes to John Indifferent and offers him $10,000
to break Bambi’s nose with a baseball bat. Indifferent says he’s not interested. What crimes, if
any, has Moose committed? What about John Indifferent?

4. Same facts as Question # 3, except Indifferent accepts the money. However, three weeks
later he changes his mind and does not commit the assault. What crimes, if any, have Moose and
Indifferent committed? What if Indifferent returns the money?

5. Suppose Bill Moose goes to Jim Survivalist and makes the same offer. Survivalist accepts the
money and agrees to break Bambi’s nose. Two weeks later Survivalist follows through on the
plan. At the time of the assault, Moose is home asleep. What crimes, if any, has Moose
committed?
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John Rubin
School of Government
February 2020

NORTH CAROLINA CRIMES: REVIEW QUESTIONS ON ASSAULT AND RELATED OFFENSES

Which assault offense would be the proper charge under these facts?

1. A city law enforcement officer is on the way home, still wearing his uniform, after completing his shift
for that day. For no apparent reason, another man comes up behind the officer, shoves him to the
ground, and runs.

2. A husband beats his wife about her head and body with his fists, and she suffers a broken arm and
lacerations to her face that requires 35 stitches.

3. A man is standing next to his house when his angry neighbor, about 50 yards away, fires a pistol at
him—wanting to scare him. The shot misses about five feet to the left of the man.

4. After having a violent argument in a bar, a man is walking through the parking lot when the man he
was arguing with comes at him in his car, going about 50 m.p.h. The man jumps out of the way and
just avoids being hit.

5. Smith shoots a law enforcement officer who is attempting to execute a search warrant at his house. The
officer suffers serious chest injuries but survives.
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10.

11.

An 18 year-old male kicks a 5 year-old boy one time.

While being tried in district court for impaired driving, a man gets angry at the judge, jumps up on the
judge's bench, and hits her twice in the shoulder.

While on patrol in a residential neighborhood, a city law enforcement officer has the back side window
of his car shot out with a rifle.

An officer arrests Jones for armed robbery. While taking Jones to the magistrate’s office for the initial
appearance, he spits in the officer’s face.

Unhappy with the amount of noise they are making, a theater manager grabs two 10-year old boys,
drags them into his office, spanks them both, and sends them out of the theater.

At the end of a heated argument in a bar, one man yells at the other, “I'm going to kill you some day,
you damn bastard!” He then leaves.
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12.

13.

14.

15.

16.

After stopping a car for impaired driving, a state trooper is jumped on by the driver. The man has a
knife in his hand but the trooper manages to subdue him without being cut.

After being called by the neighbors, an officer finds a man standing on his front porch holding a
butcher knife in his hand. He is yelling at his wife in the front yard that he will kill her if she tries to
come back in the house.

Two men have an argument in a bar. One leaves and hides behind a car in the parking lot. When the
second man comes out, the first jumps from behind the car with a knife in his hand and makes several
superficial cuts before two other men intervene and stop the attack.

When two men pull into a parking space at the same time, one driver gets out of his car, pulls the other
driver out and hits him with his fist several times, knocking the man unconscious. When he is taken to
the hospital, the doctor says he has a mild concussion and will have to stay overnight.

Two neighbors get in an argument about the noise made by one of the neighbor's kids. After saying
“T'll get even with you for those damn noisy brats of yours; I’'m going to cut your damn head off,” one
man stabs the other in the shoulder with a nine-inch knife. He is about to stab again when stopped by
another neighbor.
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17.

18.

19.

20.

While his wallet is being taken, a man is beaten over the head with a pistol carried by the thief. When
the victim raises his arm to protect himself, his arm is broken.

John Jones is the former husband of Susan Jones. She is now dating Howard Findley. John Jones
follows her to work every day for a week, after having told her over the telephone that if she continues
to date Findley, “something serious might happen” to her. Findley calls John Jones and tells him that
Susan Jones wants him to stop following her to work. The next day, John Jones follows her to work
again.

An officer arrests Peter Smith for assault on a female. Smith shoved the female in the back, and she fell
down and bruised her elbow. Smith has previously been convicted of simple assault and assault by
pointing a gun. Both convictions have occurred within the past 3 years. Assuming the magistrate finds
probable cause for assault on a female, what is the most serious charge that may be brought against
Smith?

An officer arrests John Jones for assault by pointing a gun. The victim of the assault suffered no injury.
He has previously been convicted of simple assault and assault with a deadly weapon inflicting serious
injury. Both convictions have occurred within the past 12 years. Assuming the magistrate finds
probable cause for assault by pointing a gun, what is the most serious charge that may be brought
against Jones?

Elements of Crimes - Page 16



NORTH CAROLINA CRIMES: REVIEW QUESTIONS ON SEXUAL ASSAULTS

Which sexual assault offense would be the proper charge under these facts?

1. A 21year-old man forces a 19 year-old woman to have sexual intercourse with him by holding a knife
to her face and threatening to cut her.

2. A 21 year-old man forces a 19 year-old woman to have sexual intercourse with him by driving her into
the woods and threatening to abandon her.

3. A2l year-old man holds a 19 year-old woman down to make her submit to sexual intercourse.
Although he says nothing about it, a large knife strapped to his waist is plainly visible.

4, A 21 year-old man holds a 19 year-old woman down and makes her submit to sexual intercourse.
When she fights, he twists her arm and breaks it.

5. A 19 year-old woman is pulled off the street by a 21 year-old man and shoved into a car driven by
another man. The 21 year-old holds her down and has sexual intercourse with her on the back seat
while the other man drives through a wooded area.

6. A 21 year-old woman holds a 25 year-old woman down while her boyfriend has sexual intercourse
with her.
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10.

11.

12.

13.

14.

On August 1, a 17 year-old male (whose birthday is on July 15) has sexual intercourse with a 13
year-old female (whose birthday is on August 21) with her consent.

On April 22, a 16 year-old male (whose birthday is on January 2) makes a 12 year-old female (whose
birthday is on March 15) have sexual intercourse with him by holding a knife to her throat and
threatening to kill her.

A 17 year-old male holds a 12 year-old female down and has sexual intercourse with her against her
will.

A 22 year-old man commits fellatio with a 15 year-old female with her consent.

A 26 year-old man gives his date, a 25 year-old woman, a great deal to drink during the evening. After
she passes out, he has sexual intercourse with her.

Same facts as #11 except that he has cunnilingus with her instead of intercourse.

A man and woman are husband and wife, but they have been separated for a year and a half without a
written agreement. One night the man comes over to his wife's apartment and forces her to have sexual
intercourse with him.

A 28 year-old woman has consensual sexual intercourse with a 12 year-old male.
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15.

16.

17.

18.

Three 30 year-old men pick up a 16 year-old woman who is hitchhiking, drive her to a wooded area
and make her perform fellatio on each by threatening to beat her and abandon her.

A 16 year-old male and a 12 year-old female are dating. His birthday is on July 15; hers is on July 1.
On August 1, she voluntarily performs fellatio on him.

A 15 year-old male and a 15 year-old female voluntarily have sexual intercourse with each other.

Two 30 year-old men hold down a 24 year-old woman and threaten to beat her, making her perform
fellatio on one man. After that, the second man forces a soft drink bottle into her vagina.
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REVIEW QUESTIONS ON LARCENY, ROBBERY, & RELATED OFFENSES

Which offense(s) from Chapter 13 or 14 would be proper to charge under these facts?

1. A man picks a lock and enters a home at 4 p.m., takes three magazines off the coffee table and nothing
else.

2. A man goes to another man's farm and takes a hunting dog worth about $300.

3. Awoman is trying on jackets at a department store. While the sales clerk is busy elsewhere, the woman
puts on one of the jackets worth $200 and walks out without paying for it.

4. At the State Fair a man picks the wallet out of another man's back pocket without being noticed. The
wallet has about $40 in cash and four gasoline credit cards.

5. Seeing that the clerk at a jewelry store has gone to the back of the store, a man tells a 6-year old kid
that he left his wife’s ring on the store counter. The child goes in, picks up the ring off the counter, and
brings it out to the man. The ring, which belongs to the store, is worth about $1,750.

6. Two neighbors have been arguing for several months about which one owns a lawn mower. Each
asserts that another neighbor who moved recently gave it to him. One night one of the two men sneaks
over to the other's yard and takes the mower. It is worth about $80.

7. A man steals two television sets from the beach cottage he is renting. The sets were bought for $1,500
about a year and a half before. The owner says he recently had someone offer to buy the sets for $950.

8. A man hits another man over the head with a blackjack and takes from him a wallet containing $12.
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10.

11.

12.

13.

14.

15.

16.

Two men are working together at the State Fair. While one man bumps into, pushes, and starts a
scuffle with the victim, the second man slips behind the victim and takes his wallet. There is $25 in the
wallet.

A man enters a grocery store and tells the clerk that he will shoot her unless she gives him the cash
from her cash register. He has an object in his pocket which he points at her. She hands over the cash.
The man is captured as he leaves the store; all that is found in his pocket other than the cash is a carrot.
The amount of cash was $327.

While searching a house for drugs, officers finds 6 iPods which were stolen one week earlier in a
housebreaking. The iPods are worth about $75 each.

A man has a television set worth $450 and a stereo worth $600 he is holding for a friend. The friend,
who is taking a short vacation at the beach, tells him the goods are stolen. The man will be giving the
goods back to the friend when he returns in a week.

Two teenage boys see a car with the keys still in it, get in, and drive the car around town for about five
hours. They then leave the car parked on the street about two miles from where they took it.

A man puts a watch worth $50 in his pocket and walks out of the department store without paying for

it.

A store employee sees a man put a pen worth $3.00 in his pocket while shopping in the store.

A man goes into a sporting goods store, puts on a tennis racket a price tag which was on another racket,

listing the price at $25 instead of $35, then takes the racket to the cashier to pay for it.
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Robert L. Farb
School of Government

NORTH CAROLINA CRIMES: REVIEW QUESTIONS ON BURGLARY
AND BREAKING AND ENTERING

Which burglary or breaking and entering offense would be the proper charge under these facts, and why?

1. A man breaks a window and enters a home at 3 a.m., takes a $150 television set, and leaves. No one is
home at the time.

2. A man breaks a window and enters a home at 3 a.m., takes a $150 television set, and leaves. The
woman who is at home upstairs is too scared to do anything while the man is there.

3. A man breaks a window and enters a home at 1 p.m. He takes a tape recorder worth $75 and leaves. No
one was home at the time.

4. A man breaks a window and enters a store at 3 a.m. He takes jewelry worth $800 and leaves.

5. At 3am., aman knocks on the door of a house saying “police.” Mrs. Jones opens the door, the man
rushes in, steals her pocketbook, and leaves.

6.  Because of the hot weather, all the doors and windows of a house are open. A man walks through an
open door at 11 a.m., takes a tape recorder worth $40, and leaves. The man and woman who live in the
house are across the street visiting a neighbor at the time.

7. Because of the hot weather, all the doors and windows of a house are open. A man walks through an
open door at 11 a.m., takes a television set worth $90, and leaves. The woman working in the kitchen
does not notice the man come and leave.
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10.

11.

12.

13.

A man lifts open an unlocked store window, goes into the store at 2 a.m., takes six radios worth about
$40 each, and leaves.

A man lifts open an unlocked store window at 2 a.m., but before he enters is scared away by a passing
patrol car.

A man breaks into a closed jewelry store at 1 p.m., takes a dozen watches worth a total of $1,500, and
leaves.

A man breaks into Harold Smith's beach cottage at 11 p.m. and takes several pieces of furniture worth
a total of about $300. This happens in January; the cottage has not been used for two months and
probably will not be used again for three more months.

A man picks the lock and enters a motel room at 1 a.m. He takes an $80 watch and a wallet with $150
in cash and several credit cards, without disturbing the man who is sleeping in the room.

A man loans his radio to his neighbor; the neighbor tells him he can get his radio back whenever he
wants. The neighbor is not home one night when the man wants the radio back to listen to a ball game,
so the man lifts open an unlocked window, climbs in, gets his radio, and leaves.
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14.

15.

16.

A man breaks into a garage about 20 feet from a house and takes a bicycle worth $150. This takes
place at 4:30 in the morning.

A man goes into a house under construction at 11:00 p.m. to take shelter from the rain.

A man enters an open window of a house at 3 a.m., walks down the hallway, opens a closed bedroom
door, and enters and takes a watch worth $12 and leaves, while Thelma Jones is sleeping in the room.
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NORTH CAROLINA CRIMES: REVIEW QUESTIONS ON TRESPASS LAW AND
DAMAGE TO PROPERTY

Which trespass or property damage offense would be the proper charge under these facts?

1 Elmo Suggins takes his shotgun and goes hunting for doves on the property of John James without his
consent. The property is not posted.

2. Peter Ryder, a college student, has a one-year lease with Paul Jonesto rent an apartment; there are no
restrictions in the lease about visitors. Jones realizes that Ryder isinviting Sylvia Sweetheart over to
Ryder's apartment each night. Jones tells Sweetheart that she cannot come to Ryder's apartment, but
sheignores him.

3. John Alston livesin his house at 312 Main Street. His neighbor, Jim Billerman, and he get into an
argument in Alston's living room. Alston tells him to leave and never come back. Billerman leaves, but
he comes back an hour later into Alston's house and begins to argue with him again.

4, At 4:30 am., Howard Garfield climbs over the ten-foot high chain link fence surrounding Powe's
Lumber Yard. As he begins to examine the lumber, alaw enforcement officer drives by and arrests
him.

5. Phil Garner enters the woods surrounding Sally Jeffrey's house where there are posted “NO
TRESPASSING” signs every twenty feet. Thereisno direct evidence that Garner saw the signs.

6. Sam and Alice Simmons, who are married, are living separate and apart by written agreement. Alice
tells Sam that she never wants him entering her property. One night Sam (after afew drinks) enters her
property and knocks on her door, because he wants to tell her how happy he isthat heisno longer
living with her.

7. Howard Jones, owner of the Eastowne Shopping Mall, signs an agreement with the West Orange
Police Department authorizing its officers to give trespass warnings to anyone who is on Mall property
from 12 midnight to 6 am. without a reasonable basis for being there. Officer Jones tells three
teenagers parked on Mall property at 3 am. to leave because they give no reason for being there. The
teenagersrefuseto leave.
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10.

11.

12.

13.

14.

15.

A person hired by the owner of atavern to keep order there tells an unruly person to leave the tavern.
Herefusesto leave.

Fred Smith is using his neighbor's mountain cabin for the weekend. Three deer hunters, carrying deer
rifles, appear and tell Smith to get off the property because they want to use the cabin that night. Smith
|eaves because he is afraid he will get hurt.

Husband and wife orally agreeto break up, with the wife staying in the house and the husband renting
an apartment. A boyfriend moves into the house with the wife. One night the husband, angry about his
wife having a boyfriend, enters the house and refuses to leave when asked by the boyfriend.

Sam Jones gets into an argument with his neighbor while both are on Jones's front lawn and tells the
neighbor to leave. The neighbor refusesto leave.

A neighbor deliberately throws one brick through awindow of his neighbor's house and another brick
through a window of this neighbor's car, causing atotal of $100 damage.

Fred Smertz deliberately and maliciously spray paints his brother's car, causing $750 damage.

Peter Jones puts a bomb in the car of his ex-wife, hoping that it will kill her when she turns the ignition
switch. Instead it goes off prematurely before she enters the car, destroying the car but not injuring her.

SylviaKitchins plants a bomb in the local movie theater. It goes off during a movie, damaging the
movie screen but not injuring any person.
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Robert L. Farb (ed. John Donovan)
Institute of Government
January 2006 (ed. 2019)

NORTH CAROLINA CRIMES. REVIEW QUESTIONS ON DRUG OFFENSES

Which drug offense(s) would be the proper charge(s) under these facts?
(Note: 28.34 grams equals 1 ounce)

1. Aperson arrested for shoplifting has 87 phenobarbital (Schedule IV) tablets in his pocket and no valid
prescription for them. He offers no explanation why he has them.

2. When law enforcement officers execute a search warrant at Smith’s house, they find an ounce of
fentanyl, a spoon, and a hypodermic needle on the dresser in his bedroom. What additional
charges could be added if the ounce bag contained a mixture of fentanyl and heroin?

3. A college student writes a prescription for Miltown (meprobamate, Schedule 1V) on a stolen

prescription form, goes to the pharmacist, and obtains 20 tablets.

4. What a dealer sells to an undercover agent as cocaine turns out to be pieces of chalk.

5. A valid search discloses that a farmer has 90 pounds of marijuana stored in his barn.
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10.

11.

12.

When they enter a man's house to arrest him for receiving stolen goods, officers find approximately 10
ounces of marijuana, some of which is in eight small envelopes but most of which is in one large bag,
plus about 30 empty envelopes and a small scale.

Officers execute a search warrant to search a house rented by Jack Sterling for cocaine. There is no
cocaine there, but the officers find 450 Ritalin (methylphenidate, Schedule I1) tablets. On the dresser
are some credit cards in the name of Jack Sterling and on the kitchen table are some letters addressed
to him at that address. Sterling's name is also on the mailbox.

Two college students are sitting on a bench on campus. One puffs on a marijuana cigarette and passes
it to the other.

When a car is stopped for speeding, the officer smells marijuana and asks for permission to search. The
driver-owner gives consent and the driver and three passengers (one in front, two in back) step out. The
remains of a marijuana cigarette are found in the ash tray below the radio.

A person arrested for an assault in a bar has 30 grams of ethcathinone in his pocket.

A 21-year-old man sells five ounces of marijuana to an undercover agent about 150 feet from an
elementary school.

A search of a boat tied to the dock discloses that 400 grams of cocaine are aboard. The boat owner is
present at the time of the search.
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NORTH CAROLINA CRIMES: REVIEW QUESTIONS ON WORTHLESS CHECKS

On June 15, John Smith writes and delivers a check to ABC Cleaners for $27.50 for
cleaning. He dates the check June 25. ABC deposits the check with its bank, and two weeks
later the check is returned stamped “insufficient funds.” The owner of ABC Cleaners
appears before you seeking a worthless check warrant. What would you do?

On June 20, Susie Barnes writes and delivers a check to Best Buy for $800.00. The check is
dated June 20. Susie wrote the check to purchase a TV. When she got the TV home, it didn't
work. She called the bank and asked them to stop payment on the check. Today, a Best Buy
employee comes before you seeking a worthless check warrant. They indicate that Ms.
Barnes wrote and delivered the check on June 20. The check is stamped “stop payment.”
What would you do?

An employee of Kroger's appears before you seeking issuance of process for writing a check
on a closed account. The employee shows you a check written by Frederick Williams to
Kroger, dated June 10. The employee indicates that the check was delivered to the store on
June 10. The check is marked “closed account.” What would you do?

Robert Smith appears before you seeking issuance of process for writing a worthless check.
Smith tells you that James Walker came to his business on March 25 and asked him to
accept a check for $2500 written on Walker’s account and to hold it and not deposit it for 20
days until Walker’s next pay day. Walker wrote the check on March 25, dated it March 25,
and delivered it to Smith. Smith waited until April 16 to deposit the check. He shows you the
check, which was returned marked “insufficient funds.” What would you do?

An employee of your local Food Lion appears before you seeking process. They bring a
check written to Wade Brown, signed by William Golding, dated May 30. The check is for
$50. The employee testifies that Wade Brown endorsed the check over to Food Lion on June
2, and that the check was returned for insufficient funds. The employee shows you the
check, which is stamped “insufficient funds.” What would you do?
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Review Questions
Chapters 19-22
Disorderly Conduct, Bombing & Terrorism, R/D/O, Weapons Offenses

Which offenses, if any, would be a proper charge under these facts?
1. A man walks up to someone standing on a public street, raises his fist, and tells him that he is a

cowardly bastard who better get ready to defend himself.

2. Paul Jones gets drunk at a party, he then walks down the sidewalk of Main Street loudly yelling
“Go to hell” at each person he sees.

a. Suppose Jones walks down the middle of main street yelling “have a nice day” at the cars
that are trying to get around him

3. Howard Keller, who is drunk, stands in front of Roses Store for an hour looking in the window at
a toy train running around a circular track.

a. Suppose Keller asks passersby for money

4. Nervous about taking the test on criminal law at the end of Magistrate’s Basic School, Morgan
Smith, though she knows it is not true, tweets that everyone should stay away from the School of
Government on Friday because the place is going to be “blown to bits.”

5. Thinking it will be better suited for home defense, Kat Bogan cuts the barrel of her shotgun down
to 14 inches and then stores the shotgun in her gun safe.

6. Officer Jones stops a car for speeding 40 m.p.h in a 35 m.p.h. zone. While Jones is writing the
citation, the driver says “Officer, you are an S.O.B. for stopping me.”

a. Suppose Jones writes a shoplifter a citation for concealing merchandise, the shoplifter
crumples up his pink copy of the citation and tosses it in the trash.

b. Suppose Jones is properly executing a search warrant at the home of Howard Keller,
Keller refuses to let Jones inside because Keller wants to talk to his wife, who is a
magistrate, before he lets Jones in.

c. Suppose Jones has a hunch that Jack Barker is involved in selling illicit drugs, one day
Jones sees Barker walking casually down the sidewalk. Jones says “Hey Jack, have you
got a minute to talk?” Barker responds “nope” and continues walking.
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d. Suppose Jones witnesses a person he knows by the nickname “Action Jack” make a hand-
to-hand drug transaction. While Jones tries to write a citation, Action Jack refuses to
provide Jones with his real name.

To celebrate his release from prison after being incarcerated for armed robbery, Max Mandell
goes deer hunting, in season. He is carrying a shotgun when he is stopped by a wildlife officer.

a. Suppose that instead of going hunting, Max celebrates his release from prison by going to
town to see a concert with his neighbor Mike. Mike offers to drive to the concert, but on
the way they are stopped for speeding. An officer discovers Mike’s handgun in the glove
compartment in front of the passenger seat where Max is sitting.

Lisa is arrested for impaired driving. When searching her pocketbook incident to arrest, an
officer finds a pocketknife.

a. Suppose that instead of a pocketknife Lisa has a dagger in her purse

b. Suppose that Lisa has a pistol in her purse
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Larceny, Robbery &

Worthless Checks

Jonathan Holbrook
UNC School of Government
jholbrook@sog.unc.edu

(919) 962-0942

3 Stages:

1) Core Charges:
Larceny, Robbery

2) Other Charges:
Poss. Stolen Property, Shoplifting,

Embezzlement

3) Quick Coverage:

Extortion, Financial Card Theft,
Worthless Checks

I. Core Charges:

Misdemeanor Larceny

Felony Larceny
Common Law Robbery

Armed Robbery
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Misdemeanor Larceny
1) Takes
2) Personal Property
3) In the Possession of Another and

4) Carries it Away "
5)""Without the Consent of }\

the-Possessor and {M

6)). With Intent to Deprive Possessor
Permanently

7)" Knowing Not Entitled to It

Felony Larceny

Same as Misd. Larceny #1-7, and add #8:
a) Property Worth More Than $1,000

b) From the Person

c) Committed Pursuant to a B&E Offense
d) Of an Explosive/Incendiary Device

e) . Of a Eirearm

f) 1 Of a Record Paper at NC State Archives
g)...Of @ Horse/Mule/Swine/Cattle/Dog

Common Law Robbery

Larceny From a Person (or the Person’s
Presence) and:

et B
Committed by... e o
- ¥l
1), Violence .
or g =N

2) Intimidation /
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Armed Robbery

Larceny (or Attempt) From a Person or the

Person’s Presence, and:

Committed by...

1) Possession, Use, or Threatened Use of

a Firearm or Other Dangerous Weapon
2)\/That Endangers or

Threatens the Life
of a Person

I1. Other Charges:

Possession of Stolen Property

Unauthorized Use of M.V.

Shoplifting/Retail Theft

Embezzlement

Misdemeanor Possession

of Stolen Property

1) Possesses
2) Stolen Property

3) Knowing, or Having Reasonable Grounds

to’Know, That it was Stolen

4y, With a Dishonest
Purpose \_\.__“\;Q\QVE‘?\'\‘{ _

M
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Felony Possession

of Stolen Property

Misdemeanor PSP, plus Element #3 (& 4):

1) Possesses

2) Property

3). Stolen or Taken Feloniously
4) Knowing, or Having Reasonable Grounds

to Know, That it was Stolen Feloniously

5),..With a Dishonest Purpose

10

Receiving Stolen Property

1) Receives or Conceals

2) Property

3) Stolen (or Taken Feloniously) by Another
4) ., Knowing, or with Reasonable Grounds

to Believe, That it was (Feloniously)
Stolen (or Taken)

5) \With a Dishonest Purpose

11

Unauthorized Use of a

Motor Vehicle

1) Willfully
2) Takes or Operates p i

3) Car (or Other “Motor-

Propelled Conveyance”) ©

4y, Of Another —e—

5) ' Without the Consent of the Owner, or
Other Person in Lawful Possession

12
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1)
2)
3)
4)

5)

Shoplifting (“Standard”)

Willfully Conceals
Goods or Merchandise of a Store
Without Authority

Without Having Purchased the Goods
or Merchandise and

While Still on the Premises of the
Store

13

1)
2)

3)
4)

Shoplifting (“*Advanced”)

Repeat Shoplifting by Concealment

Concealing by Using a Lead- or
Aluminum-Lined Bag

Shoplifting by Substitution of Prices

Repeat Shoplifting by Substitution of
Prices

14

1)
2)
3)

Other “Retail Theft” Offenses

Larceny from a Merchant
Organized Retail Theft

Receiving or Possessing Stolen
Retail Property

15
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1)
2)

3)
4)

Embezzlement (Standard)

Fraudulently, or Knowingly and Willingly

Uses for a Purpose Other Than That for
Which the Defendant Received It

Property of Another
Held by Defendant Under His Care

16

1)
2)

3)

4)

Embezzlement (Variations)

By Employee (Most Common)
Of State Property by Public Officers and
Employees

By, Officers, Agents or Employees of
Government Agencies, Local Boards,
Churches, or Institutions

By Clerks, Sheriffs, Treasurers, Register
of Deeds, Other Officials

17

ITI. Quick Coverage:

Property Represented as Stolen
Extortion

QOther Motor Vehicle Charges
Financial Card Crimes

Serial Numbers

Worthless Checks

18
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1)
2)
3)
4)

5)
6)

Possession of Property

Represented as Stolen

Knowingly r

Possesses

Property

In the Custody of
Law Enforcement

Explicitly Represented as Stolen By

A:Law Enforcement Agent or Person
Authorized to Act on Their Behalf

19

1)

2)
3)
4)

Extortion

Threatens, or Communicates a Threat

to Another

With the Intent to Obtain Wrongfully

Property of Another
Anything of Value, or any Acquittance,

Advantage, or Immunity

20

1)
2)
3)
4)
&)
6)

7)

Other Motor Vehicle Offenses

Possession of a Stolen Vehicle

Receiving/Transferring a Stolen Vehicle

Altering/Destroying Vehicle or Parts
Purchasing/Selling Car with Altered VIN

Permitting “Chop Shop” Activity
Purchasing/Disposing Vehicles or Parts

in Connection With a “Chop Shop”

Larceny of Vehicle Parts

21
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Financial Transaction Card Theft

1) Taking or Withholding a Card

2) Receiving a Wrongfully Obtained Card
3) Wrongful Retention of Misplaced Card

4) Buying a Card

5). Selling a Card
6). Receiving Two Cards in Different Names

7) \Obtaining/Receiving Encoded

Information

22

Serial Number Offenses

1) Altering/Removing Serial Number
2) Buying/Selling/Possessing Property

With an Altered Serial Number

_TOSHIBA

SATELLITE PRO T130 - 14U
RT NO, 138E— 00X00

23

Worthless Checks

1) Making or Uttering Worthless Check

2) Worthless Check on a Nonexistent

Account
3) . Worthless Check on a Closed Account

4), Obtaining Property for
a Worthless Check

24

Elements of Crimes - Page 42



Burglary and Related Offenses

Basic School for Magistrates

Thursday, February 27, 2020

@)

PHIL DIXON, JR.
DEFENDER EDUCATOR

UNC SCHOOL OF GOVERNMENT

DIXON@SOG.UNC.EDU

First-Degree Burglary

(1) breaks
(2) AND enters
(3) without consent

(4) dwelling house or sleeping apartment
(5) of another

(6) while it is actually occupied
(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony (Attempted 1%t Degree Burglary is Class E felony)

First-Degree Burglary

1) breaks
(2) AND enters
(3) without consent

(4) dwelling house or sleeping apartment
(5) of another

(6) while it is actually occupied
(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony
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Breaks

@)

« Making of some kind of opening, however slight

o Destructive force 7/_ (but not necessary)

o Opening an unlocked window ¥

o Opening a partly opened door (A

o Go down chimney with open flu 4

o Opening an inner door ;(

o Induce another to open with trickery, force or intimidation " :

o Get accomplice or co-conspirator to open ‘/

o Going through an open door or window;V'

First-Degree Burglary

(1) breaks
(2) AND enters

(3) without consent
(4) dwelling house or sleeping apartment
(5) of another

(6) while it is actually occupied
(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony

Enters

@)

Burglary requires breaks AND enters

e Inserting any part of body v

« Inserting tool for purpose of committing felony ¥

o e.g., put gun in to shoot occupant

e Inserting tool for purpose of breaking ‘,‘A

o e.g., use gun barrel to smash window
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First-Degree Burglary

(1) breaks

(2) AND enters
(4) dwelling house or sleeping apartment

(5) of another

(6) while it is actually occupied

(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony

Without Consent

@)

* Owner or person entitled to possession consents to

entry TV
~0

* Owner/possessor/occupant induced to allow entry

with trickery, force or intimidation ¢

First-Degree Burglary

(1) breaks

(2) AND enters

(3) without consent

(5) of anotrte

(6) while it is actually occupied

(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony
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Dwelling or Sleeping Apt.

10

Dwelling or Sleeping Apt.
11

Dwelling or Sleeping Apt.
12
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Dwelling or Sleeping Apt.

13

Dwelling or Sleeping Apt.
14

Dwelling or Sleeping Apt.
15
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Dwelling or Sleeping Apt.

o A dwelling is a structure regularly used by a person for sleeping.

o Mobile home or house trailer .
o Room in a hotel, motel or roenting house Y

o Crude habitation with walls and a rcef Y-
o Commercial space with sleeping apt. ¥ :

Regularly used: use occurs in ordinary course of events
o Abandoned home ‘Vk

—~—
o Sold home where new owner has not moved in g &

o Summer cottage if has been used regularly for sleeping and intent to use it again ¥ :

16

First-Degree Burglary

(1) breaks
(2) AND enters
(3) without consent

(4) dwelling house or sleeping apartment

:(?) of another >
(6) white 1t 1s actually occupied

(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony

17

Of Another

@)

» Property must be legally possessed by someone
other than D.

» Possession, not ownership, is the key.
o Landlord enters tenant’s room without consent %"

o One spouse has legal and exclusive possession of marital
home, and other enters without consent %"

18
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First-Degree Burglary

(1) breaks

(2) AND enters

(3) without consent

(4) dwelling house or sleeping apartment

(5) of another

(6) while it i

(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony

19

Actually Occupied

@)

ocC“v\E-D

* Someone must be inside when the B&E occurs.
« D does not need to know someone was there.

6

A
o,

20

First-Degree Burglary

(1) breaks

(2) AND enters

(3) without consent

(4) dwelling house or sleeping apartment

(5) of another

(6) while it is actually occupied

(7) at night

(8) with the intent to commit any felony or larceny therein

= Class D felony

21
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At Night

@)

« Time after sunset and before sunrise, when it is so dark that a man’s
face cannot be identified except by artificial light or moonlight.

22

First-Degree Burglary

(1) breaks

(2) AND enters

(3) without consent

(4) dwelling house or sleeping apartment
(5) of another

(6) while it is actually occupied

(7) at night
(8) with th€(intent to commit any felony or larceny therein

= Class D felony

23

Intent to Commit Felony or Larceny

@)

* D must have the requisite intent WHEN the breaking
and entering occurs.

« D need not succeed in committing larceny or felony.

Proof:
« Committed felony
 Preparation

« Inference of intent to steal

« Doctrine of recent poss.

24
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Burglary

Ist Degree 2d Degree
breaks breaks
and enters and enters
w/o consent w/o consent

dwelling dwelling/curtilage >

of another of another

while occupied < j
at night at night

w/intent w/intent

25

Second-Degree Burglary

@)

» Does not need to be occupied
« Includes buildings within curtilage

*Class G

26

Felony Breaking or Entering of a Building

(1) breaks OR enters

(2) without consent

(3) any building

(4) with intent to commit any felony/larceny therein

x Class H

27
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1st Degree 2d Degree Felony

Burglary Burglan BorE
breaks breaks breaks
and enters and enters orenters

w/o consent w/o consel

nt  |w/o consent

dwelling dwelling/
curtilage

<anybu||ding\
~

Store

Trailer used for storage
Warehouse

Bank

Bldg under construction

of another of another of another

while occupied |

at night at night (--- D
w/intent w/intent w/intent -
Felony Misd.
BorE BorE
breaks breaks
orenters orenters
w/o consent w/o consent
any building | any building
of another of another
— w/intent < :‘

29

1st Degree 2d Degree Felony Misd.
Burglary Burglary BorE BorE
breaks breaks breaks breaks
and enters and enters orenters orenters 7
w/o consent w/o consent w/o consent w/o consent
dwelling dwelling/ any building | any building
curtilage
of another of another of another of another
while occupied |
at night at night
w/intent w/intent w/intent =

30
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Drug Offenses

JOHN DONOVAN JANUARY 2020

MAGISTRATE

Magistrates Keep the Bill of Rights .

Alive

» “The point of the Fourth Amendment, which oftenis not
grasped by zealous officers, is not that it denies law

enforcement the support of the usual inferences which
reasonable men draw from evidence. Its protection
consists in requiring that those inferences be drawn by a

neutral and detached magistrate instead of being
judged by the officer engaged in the often competitive
enterprise of ferreting out crime.”

» Johnson v. United States, 333 U.S. 10, 13-14, 68 S. Ct.
367, 369 (1948)

Just Say No (Sometimes) .

» “The official issuing a warrant must judge forhimself

or herself the persuasiveness of the facts;/otherwise
there would be little point in interposing/a ‘neutral

and detached magistrate’ between a citizen and
an arresting officer.”

» United States v. Evans, 574 F.2d 352 (6th Cir. 1978)

» We exist to say no to the police. How frequently we
say no, and under what circumstances, are a matter

of judicial discretion. But sooner or later, if we are
fulfiling our constitutional mandate, we will say no.
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Offense Keys

» Conduct

» Possess, sell, deliver, manufacture, traffic?
» Substance

» Class of drug?

» Analogs (Drugs with similar effects)?
» Amount

» Weight? “Dosage Units”?
» Enhanced Offenses / Punishments

» Possession in jail or prison

» Prior record aggravates some misdemeanor possession charges (90-95(e))
» Reduced Offenses / Punishments

» First offender options

Drug Schedules: Examples

» | - Heroin, MDMA, LSD, Substituted
Cathinones, Synthetic Cannabinoids

» Il - Opium, Fentanyl, Cocaine,
Methamphetamine

» |Il - Barbiturates, Ketamine, Anabolic Steroids
» IV - Valium

» V - Few drugs of abuse

» VI — Marijuana

Be Prepared to Google Chemical
Name of Drug

» Search function of NC Crimes Online
» Upper right corner of screen
» Beware of relying on 2012 printed edition

» Control + F search of the NC General Statutes online
» But be sure you are searching in the right schedule

» Google search of NC General statutes and substance
chemical name

» Lots of complicated chemistry
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New changes in statutes to cover classes I

of drugs based on structure or effect,

rather than naming specific drugs

» Trafficking in “substituted cathinones” (stimulant drug

class used in some “bath salts”)
» 90-95(H)(3d)
» Effective December 1, 2018

» Addition of term “opioids” to opiate trafficking statute:
» “Any synthetic narcotic drug having opiate-like

activities but is not derived from opium.”
» G.S. 90-95(h)(4)

» Effective December 1, 2018

A family of drugs: substituted .

cathinones

Lock and Key Model

Y
0717
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Offenses under the Controlled
Substances Act

» Possession

» Manufacture, sale, delivery, possession with intent to do the same
» Counterfeit drugs

>

Possession of “precursor” chemicals which can be used as ingredients
to synthesize drugs (e.g. Methamphetamine)

Trafficking (by sale, manufacture, delivery, transportation, or possession)
Regulatory offenses under G.S. 90-108

» Regulations controlling production, distribution, storage, labelling, sale, etc.
of controlled substances

A\ 4

v

Toxic Vapors Act(“Huffing”)
Drug paraphernalia

v

10

90-95(a)(3): Possession

»Actual vs. constructive
»Exclusive vs. non-exclusive
»Multiple caches of drugs

» Compound drugs / mixtures

»Special circumstances (near
schools, prior record, etc.)

11

Actual Possession

»The subject has it on his persan,

»is aware of its presence, and
(either alone or together with
others),

»has both the power and intent to
control its disposition or use.

12
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OK, | guess you got me...

13

Constructive Possession .

» Does NOT have it on the person but is awaresof

its presence,
» And has (either alone or together with others),

both the power and intent to control its
disposition or use.

» A person's awareness of the presence of the
substance and the person’s power and intent to

control its disposition or use may be shown by
direct evidence or may be inferred from the
circumstances

14

Must have both power and intent

to control disposition or use

3

15
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Close proximity is only part of the I

analysis

» Close physical proximity is a circumstance
from which, together with other

circumstances,

» you may infer that the defendant was
aware of the presence of the substance

» and had the power and intent to control
its disposition or use.

16

Mere proximity is not enough .

17

Close but no cigar .

» Defendant's physical proximity, if any;to
the substance does not by itself permit an

inference that the defendant was aware
of its presence or had the power or intent

to control its disposition or use.
» Such an inference may be drawn only

from this and other circumstances which
you find from the evidence.

18
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Need Proximity + I

» “The most the State has shown is that
defendant had been in an area where he

could have committed the crimes
charged. Beyond that we must sail in a

sea of conjecture and surmise. This we are
not permitted to do.”

» State v. Minor, 290 N.C. 68, 75 (1976)

19

Exclusive Control of Premises

20

Control of premises .

» If the defendant exercised control over premises

or a place,
» Whether or not the defendant owned them,

» That would be a circumstance from which you
might infer that the defendant was aware of the

presence of the substance and had the power
and intent to control its disposition or use.

» See State v. Harvey, 281 N.C. 1, 6, 187 S.E.2d

706, 710 (1972)

21
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Exclusive vs. Nonexclusive Control

22

Exclusive vs. Nonexclusive Control .

» Constructive possession has been found when:the
contraband was on the property in which the
defendant had some exclusive possessory interest
and there was evidence of his or her presence on
the property, and it has been found where
possession is not exclusive but defendant exercises
sole or joint physical custody.

State v. Thorpe, 326 N.C. 451, 451, 390 S.E.2d 311, 311
(1990)

23

Nonexclusive possession of Premises .

» Where such materials are found on the premises under.the
control of an accused, this fact, in and of itself, gives rise to
an inference of knowledge and possession which‘may be
sufficient to carry the case to the jury on a charge of
unlawful possession. However, unless the person has
exclusive possession of the place where the narcotics are
found, the state must show other incriminating
circumstances before constructive possession may be
inferred.

State v. Davis, 325 N.C. 693, 693, 386 S.E.2d 187, 188 (1989)

24
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Nonexclusive Possession, cont.

» Although it is not necessary to show that an
accused has exclusive possession of theoremises
where contraband is found, where possession of
the premises is nonexclusive, constructive
possession of the contraband materials'may not be
inferred without other incriminating circumstances.

State v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984)

25

Incriminating
Circumstances

26

Incriminating Circumstances:

which, the contraband was found.

» The defendant’s proximity to the contrabands

» Whether or not the defendant owned or gccupied
the location where, or had control of the item in

» The defendant’s opportunity to dispose of or place
the contraband in the location where it was found.

» Whether or not the defendant’s personal items were
found in the same location as the contraband.

27
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Incriminating Circumstances, cont. I

» Whether or not the defendant fled or
engaged in other suspicious behavior;

» Suggesting “guilty knowledge” of presence
of drugs.

» Whether or not the defendant engaged in
drug activity or was impaired by drugs.

28

No minimum amount required for .

possession of controlled substance

» Mere residue in a crack stem has been found to support
a conviction for possession of cocaine.

» State v. Williams, 149 N.C. App. 795 (2002)
» But from a practical, ethical and equitable standpoint, is

it appropriate to issue possession charges for miniscule
amounts of controlled substances?

» “De minimis non curat lex”: the law does not concern
itself with trifles

» Is this an appropriate use of the power of the State?

29

Drug metabolites are different from .

residue

» A positive urinalysis for marijuana metabolitess insufficient,
without other evidence, to prove that the defendant

knowingly possessed marijuana.
» State v. Harris, 361 N.C. 400 (2007).

» But see G.S. 20-138.1:
» A person commits the offense of impaired driving if he

drives any vehicle upon any highway, any street, or any
public vehicular area within this State:

»(3) With any amount of a Schedule | controlled

substance...or its metabolites in his blood or urine.

30
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Compare: search warrants for
“very minor offenses”?

» See Jeff Welty’s blog post on this issue:
https://nccriminallaw.sog.unc.edu/search-

warrants-for-very-minor-offenses/

» No search warrants for infractions.

» But otherwise, no NC statute limits the issuance
of search warrants for any class of crime, even

very minor misdemeanors.

31

Multiple caches of drugs, one .
charge

» In order for the State to obtain multiple convictions for
possession of a controlled substance, the State must show

distinct acts of possession separated in time and space.
» State v. Moncree, 188 N.C. App. 221, 231 (2008).

» Unless the multiple caches of drugs are possessed for “two
distinct purposes”, they are considered one cumulative
amount for possession.

» Otherwise, the Court reasoned, drug dealers would divide
drug caches into smaller amounts to avoid felony level

charges.

32

Compound Drugs: example .

» A defendant may be convicted and sentenced forboth

possession of ecstasy and possession of ketamine when
both controlled substances are contained in a single pill.

» State v. Hall, 203 N.C. App. 712, 692 S.E.2d 446, 450-51
(2010).

» Does not violate double jeopardy because “each
provision requires proof of a fact which the other does
not”.

» State v. Hall, 203 N.C. App. 712, 712, 692 S.E.2d 446,
448 (2010)

33
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Drug mixtures are treated the same
as pure substances for trafficking

» The entire weight of a mixture containing a controlled
substance covered by the trafficking statutes can be used to
support trafficking charges; the fact that the mixture is at an
intermediate stage in the manufacturing process and is not
ingestible, is unstable, and is not ready for distribution is
irelevant.

» State v. Davis, 236 N.C. App. 376, 386-87 (2014).

» For purposes of the trafficking statutes, a mixture includes a
combination of a controlled substance and rice, added to
remove moisture.

» State v. Miranda, 235 N.C. App. 601, 608-09 (2014).

34

What kind of drug identification is .
sufficient to establish PC for possession?

¥ Walks +Quacks + Swims

a
/@!
S
i =P
DUCKS » NOT DUCKS

35

Should you find PC without a field .
test?

» See Jeff Welty’s blog post on this issue:

https://nccriminallaw.sog.unc.edu/determining-probable-cause-drug-ctimes-
without-field-tests/

v

No bright line requirement for field test at the probable cause stage
Consider the totality of circumstances

v

» The appearance of the substance, along with “packaging of the substance,
where it is located, the presence of large amounts of cash or other drug
paraphernalia, and the defendant’s statements about the identity of the
substance” are part of the analysis.

36
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Smokable Hemp or Marijuana?

Can field inspection provide PC?

v

Smokable hemp is currently legal in NC, but legislation banning;
smokable hemp appears set to go into effect June 1, 2020.

Hemp and Marijuana are distinguished by differing THC content, which

v

requires a lab test to determine.

They are otherwise practically indistinguishable based on appearance
and odor.

v

v

The SBl and DA’s groups have argued that legalized smokable hemp
destroys probable cause to charge possession of marijuana, because'it
provides a non-criminal explanation for possession of cannabis.

v

What should magistrates do?

For more, see Phil Dixon’s NC Criminal Law Blog post at:
https://nccriminallaw.sog.unc.edu/hemp-or-marijuana/

v

37

Possession on Prison /Jail Premises

» Knowingly possesses a controlled substance on the premises of a penal institution or
local confinement facility.

» General intent crime: knowledge of possession is enough.
Defendant’s presence on premises does not need to be voluatary.
Doesn’t matter if the defendant is brought to jail in custody against his will -

vy

defendant has to choose to disclose possession of drugs on his person to avoid this
charge. “Pick your poison” situation.

» State v. Barnes, 229 N.C. App. 556, 747 S.E.2d 912 (2013)

v

Applies to any person on premises, not just inmates.
Does not only apply to secured “pods” or cellblock areas.

v

v

Includes detention areas where arrestees wait to see magistrates, search rooms,
secured lobbies and the magistrate’s courtroom in a local jail.

v

Case law has not addressed unsecured areas fully open to the public - quaere: is
passing through metal detectors enough to trigger liability?

38

90-95(a)(1): Manufacture, sale,
delivery, PWISD

» Manufacture

»Sale vs. delivery

»Proving intent

»Multiple charges

39
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Manufacture of CS I

» Production, preparation, propagation,
compounding, conversion, or processing of a
controlled substance by any means, directly or
indirectly, artificially or naturally, or by extraction from
substances of a natural origin, or independently by
means of chemical synthesis, or by a combination of
extraction and chemical synthesis;

» And any packaging or repackaging of the
substance or labeling or relabeling of its container.

40

For preparation, State must allege .
and prove intent to distribute

» Preparation or compounding for personal dse is
NOT manufacturing under the statute. State
must prove intent to distribute.

» If intent to distribute not alleged, the indictment
is defective.
»See State v. Lofton, 816 S.E.2d 207 (N.C. Ct.
App. 2018)

41

Sale vs. Delivery .

» Sale

» Transfer in exchange for money, goods or services
» Delivery

» Transfer of drugs to another person

» Includes constructive transfer (through third-party agent
or other “cutout” procedure) and attempted transfer

» Itis NOT a delivery to transfer for no remuneration less than' s
grams of marijuana.

» G.S. 90-95(b)(2)

» Such a transfer constitutes possession for both parties
however

42
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Proving Intent I

» The packaging of the controlled substance

» Multiple small retail size packages
» The labeling of the controlled substance

» E.g., stamps on small bindles of heroin showing what “brand” it is
» The storage of the controlled substance

» Stored to facilitate hand to hand sales (e.g. 20 small baggies of crack
cocaine in a brown paper bag)

The defendant’s activities

» Hand to hand transactions, lots of traffic at an address, written or phone
records

The presence of cash near drugs, and
The presence of drug paraphernalia
» Scales, baggies, other packaging materials, cutting agents

v

vy

43

Simple possession of drugs is a lesser .
included offense of PWISD

Intent

Possession

44

How about possession of a .
particular quantity of drugs vs.
PWISD?

More Intent
than to sell,

1.5 oz. etc.

45
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46

PWIMSD School Enhancement: .
Over 21 Only!

» “Any person 21 years of age or older who
commits an offense under G.S. 90-95(a)(1) on
property used for a child care center, or for an
elementary or secondary school or within'1,000
feet of the boundary of real property used for a
child care center, or for an elementary or
secondary school” shall be punished as a Class E
felon.”

N.C. Gen. Stat. § 90-95 (e)(8)

47

Can’t charge with the PWIMSD 1000 foot .
school enhancement if under 21.

You
Must Be

21

48
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Elevated punishment for some CS

misdemeanors based on prior convictions

» G.S. 90-95(e)(3): For any person who commits a Class 1 misdemeanor
under the N.C. Controlled Substances Act (CSA) with at least onesprior,

conviction (in this state, in any other state, or under federal |aw) for
conduct punishable under the CSA, the offense is a Class Jfelony.

G.S. 90-95(e)(4): For any person who commits a Class 2 misdemeanor with

v

at least one prior conviction (in this state, in any other state, or under
federal law) for conduct punishable under the CSA, the offense is a Class
1 misdemeanor.

v

G.S. 90-95(e)(7): For any person who commits an offense under the CSA
for which the prescribed punishment requires that any sentence of
imprisonment be suspended and who has at least one prior convietion (in
this state, in any other state, or under federal law) for conduct punishable

under the CSA, the offense is a Class 2 misdemeanor.

Any fact that elevates punishment must be alleged in a charging
instrument and proved at trial. See G.S. 15A-928 (pleading and proving

v

prior convictions).

49

90-95(h): Trafficking

» Conduct

» By sale, delivery, manufacture, transportation or posséssion
» Substance and quantity

» Individual substances have different quantity thresholds for trafficking
» Not all drugs are included in trafficking statutes
» Trafficking statutes apply to specific named drugs'or drug classes, not

drug schedules

» Some thresholds are based on weight, some on “tablets, capsules, or
dosage units, or the equivalent quantity”

» For synthetic cannabinoids, a “dosage unit” consists of 3 grams of
synthetic cannabinoid or any mixture containing such a substance.

» G.S. 90-95(h)(1a)

50

Drug Mixtures

51
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Mixtures treated like pure drug, no matter
how dilute the mixture

» The NC Court of Appeals has specifically rejected an
argument that treating prescription drugs like pure drug is
an unconstitutionally harsh penalty when only a small
portion of the total weight is active drug.

» “Liability for trafficking cases involving prescription
medications hinges upon the total weight of the pills or
tablets in question instead of the weight of the controlled
substance contained within those medications.”

State v. Ellison, 213 N.C. App. 300, 310, 713 S.E.2d 228,
236 (2011)

52

Should trafficking in opiates statute be applied
to prescription drugs by weight, or by dosage
units?

» What about Rx drugs with only a small amount of opiates?

» Percocet is Acetaminophen with a relatively small amount of
Oxycodone added: 1.5% by weight in a high potency form, .07% by
weight in low dose form.

» How about OxyContin, which contains approximately 30% Oxycodone
by weight?

Should prescription drug trafficking be based on “dosage units” or
tablets, given the drugs are sold and consumed in tablet form?

Consider that a “standard” heroin dose is somewhere around 30-50 mg.
4 grams of heroin amounts to some 80-133 dosage units.

v

v

v

4 grams of Percocet amounts to approximately 7 dosage units (tablets).
The drug is typically prescribed in bottles of 100, with maximum daily
dose of 6 tablets for the high potency version.

53

Multiple trafficking charges

» As a general rule, multiple caches of drugs are combined for.
charging purposes

» Thisis so even if drugs are seized in distinct locations, if possessed
for similar purposes and at similar times.

» If distinct drug caches are possessed for distinct purposes (sale vs.
personal use), courts are more inclined to find two separate
offenses

v

If multiple sales are spread out over several days or weeks, courts
are not inclined to aggregate these offenses for trafficking
purposes.

» For more detail, see Jeff Welty’s blog post at
https://nccriminallaw.sog.unc.edu/combining-drug-quantities/

54
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Possession (with or without intent) and

Trafficking by Possession: an exception to the
lesser included rule!

» A person may be convicted and punished for both possession of a
controlled substance under G.S. 90-95(a)(3) and trafficking'by
possessing a controlled substance even though the offenses are

based on the same controlled substance.
» State v. Pipkins, 337 N.C. 431 (1994).

Where a legislature clearly expresses its intent to proscribe and
punish exactly the same conduct under two separate statutes, a
trial court in a single trial may impose cumulative punishments under
the statutes.

v

» State v. Pipkins, 337 N.C. 431, 432 (1994)

Court reasons that small-scale and large-scale possession are two
different social problems and the legislature is free to punish both to

v

advance public policy goals.

55

90-95(d1): Possession of Precursors with Intent

» A person guilty of this offense

» (1) knowingly
» (2) possesses

» (3) an immediate precursor chemical
» (4) with intent to manufacture

» (5) a controlled substance.
» Precursors are key ingredients essential to the manufacture

of certain drugs
» Precursors are listed in G.S. 90-95(d2)
» Warrant should include the specific product that is

considered a precursor (Lithium battery, lye, camping fuel)

56

Pseudoephedrine purchase and
possession

57
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Precursor Offenses I

» Punishment for possessing methamphetamine
precursors is higher

> G.S. 90-95(d1)(2)

» Additional separate offense for possession of
pseudoephedrine after certain methamphetamine

related convictions
» G.S. 90-95(d1)

» Additional regulations in Ch. 90 Article 5D on retail
sale of pseudoephedrine

58

New statute includes Fentanyl .
“immediate precursor” in Schedule i

»90-90(2)(h1)

»4-anilino-N-phenethyl-4-
piperidine (ANPP)

»Effective 12/1/2018

59

90-95(a)(2): Counterfeit Controlled .
Substances

» Creating Counterfeit Controlled Substance
» A person guilty of this offense

» (Lknowingly
» (2)creates
» (3)a counterfeit controlled substance.

» “Creating” includes

» 1. falsely labeling or molding a substance for sale as a controlled
substance, and

» 2. repackaging things like flour and oregano to look “substantially
identical” to a specific controlled substance as it is usually encountered
in the illicit drug trade.

» Always a Class | Felony, regardless of which CS is being faked.

60
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Counterfeit Controlled Substances,
cont.

»Possession with Intent to Sell of
Deliver CCS

»Sale or Delivery of a CCS

»Simple Possession of Counterfeit

Controlled Substance is NOT a
crime.

61

90-108: Regulatory Offenses

» 90-108(7): Maintaining a dwelling/vehicle/etc.
» (1) knowingly
» (2) keeps or maintains

» (3) a store, shop, warehouse, dwelling house,
building, vehicle, boat, aircraft, or other place

» (4)(a) being resorted to by persons unlawfully using
controlled substances or

» (4)(b) being used for unlawfully keeping or selling
controlled substances.

62

NC Supreme Court expands definition of
maintaining a vehicle for “keeping” drugs

» 90-108(a)(7) does not "create a separate crime simply becatse the
controlled substance was temporarily in a vehicle”.... In other
words, merely possessing or transporting drugs inside a caf—
because, for instance, they are in an occupant's pocket or they are
being taken from one place to another—is not enough to'justify a
conviction under the "keeping" element of subsection 90-108(a)(7).
Rather, courts must determine whether the defendant was using a
car for the keeping of drugs—which, again, means the storing of
drugs—and courts must focus their inquiry "on the use, not the
contents, of the vehicle.”

» State v. Rogers, 371 N.C. 397, 405, 817 S.E.2d 150, 156
(2018)(citations omitted)

63
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Court disavows any “duration of time”

requirement for maintaining a vehicle to keep
drugs

» No longer any requirement that drugs be stored in a car over any
period of time

v

The use of the car to store drugs is the issue, regardless of how long
the drugs are stored.

v

“Merely having drugs in a car (or other place) is not enough to justify
a conviction under N.C. Gen. Stat. § 90-108(a)(7) (2017). The
evidence and all reasonable inferences drawn from the evidence
must indicate, based on the totality of the circumstances, that the

drugs are also being stored there.”

State v. Rogers, 371 N.C. 397, 398, 817 S.E.2d 150, 151 (2018)

64

One drug sale, without more, is not

enough for Maintaining a Dwelling.

» The NC Court of Appeals ruled in March of 2019 that
there was insufficient evidence to support a conviction

for maintaining a dwelling for the keeping or sale of
controlled substances where:

»no evidence showing any drugs or drug
paraphernalia, scales, residue, baggies, large
amounts of cash, weapons, or other implements of

the drug trade, were observed or seized from
Defendant's home.

» State v. Miller, 826 S.E.2d 562 (N.C. App. 2019)

65

A dwelling “resorted to” for use of
drugs

» “Maintaining” a dwelling does not mean keeping/rugs
in a dwelling for the use of the people who live there.

» “Maintaining” means maintaining a dwelling where non-
residents come to use illegal controlled substances.

» The NC Court of Appeals ruled that the General
Assembly did not intend the words "resorted to," as used
in subdivision (a)(7) of 90-108 to include persons who live

in the dwelling.
» State v. Rich, 87 N.C. App. 380, 361 S.E.2d 321 (1987)

66
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Knowingly vs Intentionally?

» Here’s how the NC Court of Appeals interpreted
the distinction:
» (1) Maintaining a vehicle with knowledge thatit is
resorted to by persons for the use, keeping or selling
of controlled substances shall be a misdemeanor,

» (2) Maintaining a vehicle with the intent that it be so
used shall be a Class | felony.

State v. Bright, 78 N.C. App. 239, 242, 337 S.E.2d 87, 89 (1985)

67

Obtaining CS by fraud or forgery

» 90-108(a)(1)
»By misrepresenting oneself as a licensed
practitioner
» 90-108(a)(10)
»By misrepresentation, fraud, forgery,
deception, or subterfuge

68

Ch. 90 Art. 5A: Toxic Vapors
Offenses

»90-113.10 Huffing
»90-113.11 Possession for huffing
»90113.21 Sale for huffing

69
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Possession of Drug Paraphernalia: I
90-113.22

» (L)knowingly

» (2)uses or possesses with the intent to use
» (3)drug paraphernalia

» (4)for any of the following purposes:

» (a)to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process,
prepare, test, analyze, package, repackage, store,
contain, or conceal or

» (b)to inject, ingest, inhale, or otherwise introduce into the
body

» (5)a controlled substance that is unlawful to possess.

70

So what counts as paraphernalia? .

71

Roses are red, violets are blue, | got .
you a flower and a crack pipe too!

72
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Huffing socks?

73

How do we identify paraphernalia?

» (1) Statements by the owner or anyone in control of the
object concerning its use;

» (2) Prior convictions of the owner or other person in control of
the object for violations of controlled substances law;

» (3) The proximity of the object to a violation of the Controlled
Substances Act;

» (4) The proximity of the object to a controlled substance;

» (5) The existence of any residue of a controlled substance on
the object;

» (6) The proximity of the object to other drug paraphernalia;
» (7) Instructions provided with the object concerning its use;

74

ldentifying paraphernalia, pt. 2

v

(8) Descriptive materials accompanying the object explaining.ordepiecting
its use;

v

(9) Advertising concerning its use;

v

(10) The manner in which the object is displayed for sale;

v

(11) Whether the owner, or anyone in control of the object, is a legitimate
supplier of like or related items to the community, such as'a seller of
tobacco products or agricultural supplies;

v

(12) Possible legitimate uses of the object in the community;

v

(13) Expert testimony concerning its use;

v

(14) The intent of the owner or other person in control of the object to
deliver it to persons whom he knows or reasonably should know intend to
use the object to facilitate violations of the Controlled Substances Act.

75
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PDP must be alleged with particularity I
(warrant must name and describe
paraphernalia)

» “As common household items and substances
may be classified as drug paraphernalia when

considered in the light of other evidence, in
order to mount a defense to the charge of

possession of drug paraphernalia, a defendant
must be apprised of the item or substance the

State categorizes as drug paraphernalia.”

State v. Moore, 162 N.C. App. 268, 274, 592

S.E.2d 562, 566 (2004)

76

PDP: Declared needle exception .

» “If there is a hypodermic needle or other sharp object

on the person, on the person's premises, orin the
person’s vehicle and the person alerts the officer of

that fact prior to the search, the person shall not be
charged with or prosecuted for possession of drug

paraphernalia for the needle or sharp object, or for
residual amounts of a controlled substance contained
in the needle or sharp object.”

N.C. Gen. Stat. § 90-113.22

77

90-113.22A Possess marijuana .

Paraphernalia

(1)knowingly
(2)uses or possesses with the intent to use

>
>
» (3)drug paraphernalia
>

(4)for any of the following purposes:

» (a)to plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, analyze,
package, repackage, store, contain, or conceal or

» (b)to inject, ingest, inhale, or otherwise introduce into the body
» (5)marijuana.
» Class 3 Misdemeanor

78

Elements of Crimes - Page 78

26



Other new CS laws

» Amended G.S. 90-108(a)(14) makes it an offense for an employeeofia

registrant or practitioner to unlawfully divert a controlled substance, to
add registrants and participants; and adds G.S. 90-108(a)(15) to make it
a Class G felony under G.S. 90- 108(b)(2) for a person who is not a
registrant or practitioner or an employee of a registrant or practitioner to

divert a controlled substance.

v

New G.S. 90-108(b)(3) makes it a Class E felony if a person violates

subdivision (14) or (15) and intentionally diverts any controlled substance
by means of dilution or substitution as those terms are defined in'the new
provision.

v

New G.S. 90-113.74(k) creates three new offenses involving individuals
authorized to access data in the controlled substances reporting system.

New 12-1-2019 Drug Laws

» Breaking and entering a pharmacy.

» Effective for offenses committed on or after December 1,
2019, the act enacts G.S. 14-54.2(b) to create/a new crime, a

Class E felony, for a person to 1. break or enter 2. a pharmacy
permitted under G.S. 90-85.21 3. with the intent to commit a
larceny 4. of a controlled substance as definediin G.S. 90-87.5.

» Unless the conduct is covered by another provision oflaw
providing for greater punishment, new G.S. 14-54.2(c) makes it

a Class F felony for a person 1. who receives or possesses 2.
any controlled substance 3. stolen in violation of new G.S. 14-
54.2(b) 4. knowing or having reasonable grounds to believe

the controlled substance was stolen.

Death by distribution of certain

controlled substances: 12-1-19

» Effective for offenses committed on or after December 1, 2049, new
G.S. 14-18.4 creates two new offenses.

» A person is guilty of death by distribution of certain controlled

substances (Class C Felony) if the person 1. unlawfully and without
malice 2. sells 3. at least one certain controlled substance, defined
in new G.S. 14-18.4(d) as any opium, opiate, or opioid; any ‘synthetic
of those substances; cocaine or derivative described in G.S."90-

90(1)(d); methamphetamine; depressant described in G.S. 90-
92(a)(1); or mixture of one or more of these substances, and 4.
ingestion of the substance causes the user’s death, and 5. the sale

was the proximate cause of the death. The principal difference
between this new crime and murder by distribution of controlled
substances under current G.S. 14-17(b)(2) is that the new crime does
not include malice as an element.
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Aggravated death by distribution I
of certain controlled substances

» A person is guilty of aggravated death by
distribution of certain controlled substances (Class

B2 Felony) if, in addition to the elements|of Death by
Distribution, the person has a previous conviction
under new G.S. 14-18.4 or for other specified

controlled substances offenses within the previous
seven years. Any period of incarceration is excluded

from the seven-year period.

» Effective for offenses committed on or after 12-1-
2019
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Thank you! .

John.C.Donovan@nccourts.org
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Self-test.
Basic School for Magistrates, August 2019

1. Donna Davis has been arrested for DWI. The officer discovered her sleeping in the driver’s seat of her car in the
parking lot of a closed business. The engine of the car was running, but the officer did not see it move. Donna
was noticeably impaired and admitted to the officer that she had consumed several mixed drinks that evening.
She said, however, that she only turned on the engine in the car to keep it warm inside. Do you find probable
cause for DWI?

No, because Donna did not drive the car anywhere.

No, because the business was closed.

No, for the reasons in (a) and (b).

Yes, | find probable cause because Donna was in actual physical control of a vehicle in a public vehicular

Qa0 T o

area whose engine was running.

2. Luther Logan was riding his bicycle on a city street, when he lost control of it and ran into a ditch. An officer who
was concerned that Logan might be hurt, approached. He noticed that Logan was unsteady on his feet, smelled
of alcohol, and that his speech was slurred. Logan admitted that he had consumed several beers at a nearby bar
and that he was riding his bicycle to avoid driving his car while impaired. The officer arrested Logan for DWI. Do
you find probable cause for DWI?

No, because Logan was riding a bicycle.

No, because Logan was trying to do the right thing.

No, for the reasons in (a) and (b).

Yes, | find probable cause, because a bicycle is a vehicle.

a0 oo

3. PaulJones has been arrested for DWI. A security officer stopped Jones while he was driving his Mercedes on a
private road within the gated subdivision where Jones lives. The security officer called a city police officer to the
scene. The city officer formed the opinion, based on Jones’ strong odor of alcohol, slurred speech, and his poor
performance on field sobriety tests, that Jones was impaired and arrested him. Do you find probable cause for

DWI?
a. No, because Jones was driving in a gated subdivision on a private road.
b. No, because | need to know the results of the breath test before | can find probable cause.
c. No, for the reasons in (a) and (b).
d. Yes, | find probable cause because Jones was driving while impaired in a public vehicular area.

4. Marla Manning was driving her moped on a city street when she was stopped on suspicion of DWI. Marla
smelled strongly of alcohol, her speech was slurred, and she was unsteady on her feet. She also performed
poorly on field sobriety tests. The officer discovered that Marla’s driver’s license was revoked. Which of the
following statements is true?

a. Marla may properly be charged with DWI only.

b. Marla may properly be charged with DWI and DWLR.
c. Marla may not be charged with DWI or DWLR because she was driving a moped.

Motor Vehicle Law - Page 13



5. Marlais 20 years old. May she also be charged with Driving after consuming by a person under 21?

a. Yes
b. No

6. Cassie Clayton was convicted two years ago of driving after consuming while under 21. Cassie is now 24 years
old. Her license has been restored with a restriction that she not drive with an alcohol concentration of .00 or
more. She is stopped at a checkpoint, and the officer asks whether she has had anything to drink. She said that
she had wine with dinner a few hours ago. The results of a portable breath test are positive. The officer requires
Cassie to submit to a breath test. She blows a .03. For which, if any, of the following offenses do you find
probable cause?

DWI

Driving while license revoked

Driving after consuming

Driving in violation of a license restriction
None of the above

T oo oo

7. Merle Maynard’s license was revoked last year for a DWI conviction and he obtained a limited driving privilege
from the court. Because Merle had an alcohol concentration of 0.15, the limited driving privilege requires that
he operate only a motor vehicle equipped with ignition interlock. Merle is stopped for speeding, and the officer
discovers that the car Merle is driving does not have ignition interlock. What is the proper charge (in addition to
speeding)?

DWI

Driving while license revoked

Driving in violation of a license restriction
None of the above

a0 oo

8. May Merle continue to drive pursuant to the limited driving privilege until the charges are disposed of?

a. Yes, the limited driving privilege remains in effect until it is revoked by the trial court
b. No, the magistrate must suspend and order Merle to surrender the limited driving privilege

9. Suppose that the ignition interlock was imposed as a restriction on Merle’s driver’s license rather than as a
condition of a limited driving privilege. If Merle is discovered to be driving a car that does not have ignition
interlock, what is the proper charge?

DWI

Driving while license revoked

Driving in violation of a license restriction
None of the above

o 0 T w

10. May Merle, in this second example, continue to drive until the charges are disposed of?

a. Yes, the license remains in effect until it is revoked by the trial court
b. No, the magistrate must suspend and order Merle to surrender his license
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Domestic Violence Crimes and the 48-Hour Rule

Jeff Welty
UNC School of Government
December 2019

Overview

G.S. 15A-534.1 provides that, for certain domestic violence crimes, only a judge may set conditions of
release in the first 48 hours after the defendant’s arrest. A magistrate is empowered to set conditions
only if 48 hours pass without a judge setting conditions. For example, if a defendant is arrested on Friday
night and no judge is available during the weekend, a magistrate could set conditions on Sunday night.
This provision is known across the state as “the 48-hour rule.” Note that the rule does not require or
permit the defendant to be held for 48 hours if a judge is available to set conditions of release sooner. If
a judge is available and the defendant is not presented to him or her, the case may be dismissed. See
State v. Thomspon, 349 N.C. 483 (1998) (finding a due process violation where a defendant was held
despite several judges being available). Thus, the rule is not a “48-hour hold.”

The rule applies “[i]n all cases in which the defendant is charged with assault on, stalking,
communicating a threat to, or committing a felony provided in Articles 7B, 8, 10, or 15 of Chapter 14 of
the General Statutes upon a spouse or former spouse, a person with whom the defendant lives or has
lived as if married, or a person with whom the defendant is or has been in a dating relationship as
defined in G.S. 50B-1(b)(6), with domestic criminal trespass, or with violation of an order entered
pursuant to Chapter 50B, Domestic Violence, of the General Statutes.” G.S. 15A-534.1.

This document is intended to assist magistrates and others in applying the 48-hour rule. It is current as
of December 1, 2019. It does not address the similar rule contained in G.S. 15A-534.7 regarding
defendants charged with communicating certain threats of mass violence.?

48-Hour Rule Flow Chart
The 48-hour rule applies if:

Option B

Option A Step 1: The offense charged

The offense charged is is a covered offense
Domestic Criminal
Trespass or Violation
of a 50B Order Step 2: The victim is a
qualifying victim

or and

’

1 Previous versions of this document also addressed whether certain offenses were covered by the Crime Victims
Rights Act, Article 46 of Chapter 15A of the General Statutes. However, the victims’ rights statutes were
substantially revised by the General Assembly during the 2019 legislative session. Whether an offense is covered
by the victims’ rights statutes now depends exclusively on the offense charged, regardless of the relationship
between the defendant and the victim, and thus is an entirely separate question from whether the 48-hour rule
applies. A complete list of offenses covered by the new victims’ rights statutes may be found at Jamie Markham,
Crimes Covered under the New Victims’ Rights Law, N.C. CRIM. L. BLOG (Sept. 27, 2019),
https://nccriminallaw.sog.unc.edu/crimes-covered-under-the-new-victims-rights-law/.
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Option A: When the offense charged is domestic criminal trespass or

violation of a 50B order
The 48-hour rule always applies when the defendant is charged with

e G.S. 14-134.3: Domestic criminal trespass

e G.S.50B-4.1: Violation of valid protective order (note that although G.S. 50B-4.1 addresses
violations of both North Carolina protective orders and out-of-state orders, G.S. 15A-534.1
applies only to defendants charged with “violation of an order entered pursuant to Chapter
50B,” i.e., to defendants charged with violating North Carolina protective orders)

When one of these crimes is charged, no further inquiry into the relationship between the defendant
and the victim is required.

Option B: When there is a covered offense and a qualifying victim

The 48-hour rule also applies when the defendant is charged with committing what this paper will call a
covered offense against what this paper will call a qualifying victim. Both a covered offense and a
qualifying victim are required for the rule to apply. This paper will address the existence of a covered
offense as step 1 of the analysis, then will proceed to address the existence of a qualifying victim as step
2.

Step 1: Covered offenses

Covered offenses include charges of “assault on, stalking, communicating a threat to, or committing a
felony provided in Articles 7B, 8, 10, or 15 of Chapter 14 of the General Statutes upon” a victim. G.S.
15A-534.1. A list of each offense that is covered by the statute is below, organized by the word or clause
within G.S. 15A-534.1 that covers the offense.

Assaults

The 48-hour rule applies to “assault[s].”* Many assault crimes are contained in Article 8 of Chapter 14 of
the General Statutes, and the 48-hour rule also applies to all “felon[ies] provided in Article ... 8,” so the
list of assault crimes set forth below is partly redundant with the list of felonies contained in Article 8
that is set forth later in this document.

”2

The list below includes many assault crimes that are unlikely to arise in a domestic violence context and
normally will not involve a qualifying victim. For example, G.S. 14-16.6 makes it unlawful to assault
certain executive, legislative, and court officials “because of the exercise of that officer’s duties.” Such
an assault normally will be committed by a disgruntled citizen with no personal relationship to the
official in question. But the offense is an assault crime and therefore is a covered offense under the
terms of the 48-hour rule, so it is included below.?

2 |s sexual battery, G.S. 14-27.33, an “assault”? Probably not under State v. Corbett, 196 N.C. App. 508 (2009)
(ruling in part that “assault is not a lesser included offense of sexual battery”). But see In re K.C., 226 N.C. App. 452
(2013) (stating, in the course of finding insufficient evidence of sexual battery but sufficient evidence of simple
assault, that “[a] battery always includes an assault”).

31t is possible to imagine unusual circumstances under which the offense would involve a qualifying victim. For
example, suppose that a district court judge finds a DWI defendant guilty and imposes an active sentence. The
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e G.S. 14-16.6: Assault on executive, legislative, or court officer (including with a firearm and
inflicting serious bodily injury)

e G.S. 14-23.5: Assault inflicting serious bodily injury on an unborn child (note that it appears to be
impossible for an unborn child to be a qualifying victim, but the statute requires “a battery on
the mother of the unborn child,” and the mother could be a qualifying victim)

e G.S. 14-23.6: Battery on an unborn child (same note as for G.S. 14-23.5)

e @G.S. 14-28: Malicious castration (it is not entirely clear whether this is an assault crime; the
statute does not require an “assault” but it does appear to require unconsented contact; in any
event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S. 14-29: Castration or other maiming without malice aforethought (it is not entirely clear
whether this is an assault crime; the statute does not require an “assault” but it does appear to
require unconsented contact; in any event, this is a covered offense because it is a felony in
Article 8 of Chapter 14)

e G.S. 14-30: Malicious maiming (it is not entirely clear whether this is an assault crime; the
statute does not require an “assault” but it does appear to require unconsented contact; in any
event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e @G.S. 14-30.1: Malicious throwing of corrosive acid or alkali (it is not entirely clear whether this is
an assault crime; the statute does not require an “assault” but it does appear to require
unconsented contact; in any event, this is a covered offense because it is a felony in Article 8 of
Chapter 14)

e @G.S. 14-31: Maliciously assaulting in a secret manner

e @G.S. 14-32: Felonious assault with deadly weapon with intent to kill or inflicting serious injury

e G.S. 14-32.1: Assaults on individuals with a disability

e G.S.14-32.2: Patient abuse and neglect (includes several gradations depending on the
defendant’s intent and the severity of the injury inflicted; it is not entirely clear whether this is
an assault crime; the statute does not require an “assault” but it does require physical abuse; in
any event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S.14-32.3: Domestic abuse, neglect, and exploitation of disabled or elder adults (note that
“assault” is one way of establishing the element of abuse but not the only way, so the assault
provisions of the 48-hour rule might apply to some offenses under this statute but not others; in
any event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S. 14-32.4: Assault inflicting serious bodily injury; strangulation

e G.S. 14-33: Misdemeanor assaults, batteries, and affrays, simple and aggravated (this statute
includes simple assault, assault inflicting serious injury, assault on a female, and assault on a
child under 12, as well as several other assault offenses less likely to arise in a domestic violence
context)

e @G.S. 14-33.2: Habitual misdemeanor assault

e G.S. 14-34: Assaulting by pointing gun

e G.S.14-34.1: Discharging certain barreled weapons or a firearm into occupied property (includes
several gradations; it is not entirely clear whether this is an assault crime; the statute does not
require an “assault” but it does require discharging a firearm into occupied property, which

defendant is angry and assaults the judge. If, years ago, the defendant and the judge had engaged in a dating
relationship, the 48-hour rule would apply.
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arguably inherently amounts to an assault; in any event, this is a covered offense because it is a
felony in Article 8 of Chapter 14)

e (.S. 14-34.2: Assault with a firearm or other deadly weapon upon governmental officers or
employees, company police officers, or campus police officers

e (.S. 14-34.5: Assault with a firearm on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e G.S. 14-34.6: Assault or affray on a firefighter, an emergency medical technician, medical
responder, and hospital personnel

e G.S. 14-34.7: Certain assaults on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e @G.S. 14-34.9: Discharging a firearm from within an enclosure (it is not entirely clear whether this
is an assault crime; the statute does not require an “assault” but it does require discharging a
firearm toward a person; in any event, this is a covered offense because it is a felony in Article 8
of Chapter 14)

e G.S.14-34.10: Discharge firearm within enclosure to incite fear (it is not entirely clear whether
this is an assault crime; the statute does not require an “assault” but it does require discharging
a firearm with the intent to incite fear in another person; in any event, this is a covered offense
because it is a felony in Article 8 of Chapter 14)

e G.S. 14-288.9: Assault on emergency personnel

Stalking
The only offense that is clearly covered under this provision is

e G.S.14-277.3A: Stalking

A frequent question is whether cyberstalking, as defined in G.S. 14-196.3, is a covered offense. At least
under most circumstances, it probably is not for the reasons given in Jeff Welty, Cyberstalking and the
48-Hour Rule, N.C. CRIM. L. BLOG (Nov. 28, 2012), https://nccriminallaw.sog.unc.edu/cyberstalking-and-
the-48-hour-rule/.

Communicating threats

As with the list of assault crimes, above, the list below includes several offenses that are unlikely to arise
in a domestic violence context and normally will not involve a qualifying victim.

e G.S. 14-16.7: Threats against executive, legislative, or court officers

e (G.S.14-277.1: Communicating threats

e G.S.14-277.6: Communicating a threat of mass violence on educational property*

e G.S.14-277.7: Communicating a threat of mass violence at a place of religious worship®

4 Note that when charging this offense, the 48-hour rule set forth in G.S. 15A-534.7 will apply regardless of
whether there is a qualifying victim.
5 Note that when charging this offense, the 48-hour rule set forth in G.S. 15A-534.7 will apply regardless of
whether there is a qualifying victim.
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e G.S. 14-394: Anonymous or threatening letters, mailing or transmitting

A frequent question is whether harassing phone calls, as defined in G.S. 14-196, is a covered offense. At
least under most circumstances, it probably is not as discussed in Jeff Welty, Cyberstalking and the 48-
Hour Rule, N.C. CRIM. L. BLOG (Nov. 28, 2012), https://nccriminallaw.sog.unc.edu/cyberstalking-and-the-

48-hour-rule/.

Felonies in Article 7B (“Rape and Other Sex Offenses”)

The following felonies are contained in Article 7B. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule.

e G.S. 14-27.21: First-degree forcible rape

e (.S.14-27.22: Second-degree forcible rape

e (.S. 14-27.23: Statutory rape of a child by an adult

e (.S.14-27.24: First-degree statutory rape

e @G.S. 14-27.25: Statutory rape of person who is 15 years of age or younger
e G.S. 14-27.26: First-degree forcible sexual offense

e (.S.14-27.27: Second-degree forcible sexual offense

e G.S. 14-27.28: Statutory sexual offense with a child by an adult

e (.S.14-27.29: First-degree statutory sexual offense

e G.S. 14-27.30: Statutory sexual offense with a person who is 15 years of age or younger
e @G.S. 14-27.31: Sexual activity by a substitute parent or custodian

e @G.S. 14-27.32: Sexual activity with a student

Felonies in Article 8 (“Assaults”)

The following felonies are contained in Article 8. As noted above, many of these crimes are also assault
offenses, making this list partly duplicative of the above list of assault crimes. As with several other
categories of offenses addressed in this paper, some crimes on this list may be unlikely to involve a
qualifying victim and so may rarely require the application of the 48-hour rule.

e G.S. 14-28: Malicious castration

e G.S. 14-29: Castration or other maiming without malice aforethought

e G.S. 14-30: Malicious maiming

e @G.S. 14-30.1: Malicious throwing of corrosive acid or alkali

e G.S. 14-31: Maliciously assaulting in a secret manner

e G.S. 14-32: Felonious assault with deadly weapon with intent to kill or inflicting serious injury

e G.S.14-32.1: Assaults on individuals with a disability (note, not all offenses defined in this
statute are felonies)

e (G.S. 14-32.2: Patient abuse and neglect

e G.S. 14-32.3: Domestic abuse, neglect, and exploitation of disabled or elder adults

e G.S. 14-32.4: Assault inflicting serious bodily injury; strangulation

e @G.S. 14-33.2: Habitual misdemeanor assault

e G.S. 14-34.1: Discharging certain barreled weapons or a firearm into occupied property
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e (G.S. 14-34.2: Assault with a firearm or other deadly weapon upon governmental officers or
employees, company police officers, or campus police officers

e (G.S. 14-34.4: Adulterated or misbranded food, drugs, or cosmetics; intent to cause serious injury
or death; intent to extort

e G.S. 14-34.5: Assault with a firearm on a law enforcement, probation, or parole officer, oron a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e G.S. 14-34.6: Assault or affray on a firefighter, an emergency medical technician, medical
responder, and hospital personnel

e (G.S. 14-34.7: Certain assaults on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e @G.S. 14-34.9: Discharging a firearm from within an enclosure

e @G.S. 14-34.10: Discharge firearm within enclosure to incite fear

Felonies in Article 10 (“Kidnapping and Abduction”)

The following felonies are contained in Article 10. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule.

e G.S. 14-39: Kidnapping
e G.S. 14-41: Abduction of children
e G.S. 14-43.3: Felonious restraint

Felonies in Article 15 (“Arson and Other Burnings”)

The following felonies are contained in Article 15. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule. Additionally, for several of the offenses in this Article, it may
be difficult to determine whether the offense was committed “upon” a qualifying victim because the
principal target of the offense is property, not a person. For example, if A burns B’s residence, has A
committed an offense “upon” B? What if A burns a residence that does not belong to B but B is injured
in the fire? There is no case law explaining when an arson offense is committed “upon” a person for
purposes of G.S. 15A-534.1.

e G.S. 14-58: Punishment for arson (note that this statute defines the punishment class for first-
and second-degree arson; perhaps an argument could be made that because arson is a common
law offense, arson is not a “felony provided in” Article 15 notwithstanding this statute; no case
law addresses this issue)

e @G.S. 14-58.2: Burning of mobile home, manufactured-type house or recreational trailer home

e @G.S. 14-59: Burning of certain public buildings

e G.S. 14-60: Burning of schoolhouses or buildings of educational institutions

e G.S. 14-61: Burning of certain bridges and buildings

e G.S. 14-62: Burning of certain buildings

e G.S. 14-62.1: Burning of building or structure in process of construction

e G.S. 14-62.2: Burning of churches and certain other religious buildings
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e G.S. 14-63: Burning of boats and barges

e G.S. 14-64: Burning of ginhouses and tobacco houses

e G.S. 14-65: Fraudulently setting fire to dwelling houses

e @G.S. 14-66: Burning of personal property

e G.S. 14-67.1: Burning other buildings

e G.S. 14-67.2: Burning caused during commission of another felony

e G.S. 14-69.1: Making a false report concerning destructive device

e G.S. 14-69.2: Perpetrating hoax by use of false bomb or other device

e @G.S. 14-69.3: Arson or other unlawful burning that results in serious bodily injury to a firefighter,
law enforcement officer, fire investigator, or emergency medical technician

Step 2: Qualifying victims

If a defendant is charged with a covered offense, the applicability of the 48-hour rule depends on the
existence of a qualifying victim. The statute provides that such a victim is “a spouse or former spouse [of
the defendant], a person with whom the defendant lives or has lived as if married, or a person with
whom the defendant is or has been in a dating relationship as defined in G.S. 50B-1(b)(6).” Thus, a
qualifying victim must have one of the following relationships to the defendant:

e Spouse. Presumably this applies when the victim and the defendant are legally married, even if
separated or in the process of divorce.

e Former spouse. There is no time limit in the statute, so this provision appears to apply even if
the defendant and the victim divorced years or decades ago.

e Person with whom the defendant lives as if married. Although this term is not defined in the
statute, presumably this provision applies when the victim and the defendant live together and
have a romantic or sexual relationship.

e Person with whom the defendant has lived as if married. As with the category “former spouse,”
there is no time limit in the statute regarding when the defendant and the victim must have
lived together.

e  Person with whom the defendant is in a dating relationship as defined in G.S. 50B-1(b)(6). Under
G.S. 50B-1(b)(6), a “a dating relationship is one wherein the parties are romantically involved
over time and on a continuous basis during the course of the relationship. A casual acquaintance
or ordinary fraternization between persons in a business or social context is not a dating
relationship.”

e Person with whom the defendant has been in a dating relationship as defined in G.S. 50B-1(b)(6).
Again, there is no time limit in the statute regarding when the dating relationship must have
existed.

It is not relevant whether the defendant and the victim are the same sex or different sexes. Persons of
the same sex or of different sexes may be “spouses,” may “live together as if married,” and may have a
“dating relationship.” Confusion sometimes arises on this point because of the reference to G.S. 50B-
1(b)(6). If one looks at G.S. 50B-1(b) generally, rather than at (b)(6) specifically, one might focus on the
definition of the term “personal relationship.” G.S. 50B-1(b)(6) states that a “personal relationship”
includes:
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persons of the opposite sex who are in a dating relationship or have been in a dating
relationship. A dating relationship is one wherein the parties are romantically involved over time
and on a continuous basis during the course of the relationship. A casual acquaintance or
ordinary fraternization between persons in a business or social context is not a dating
relationship.

Note that nothing in the definition of “dating relationship” requires the parties to be of different sexes.
Under the statute, a “dating relationship” is a “personal relationship” only if the parties are of different
sexes, but the applicability of the 48-hour rule turns on the existence of a “dating relationship,” not the
existence of a “personal relationship.”®

Conclusion

To sum up, the 48-hour rule always applies when the offense charged is domestic criminal trespass or
violation of a 50B order. It also applies when a defendant is charged with committing a covered offense
against a qualifying victim.

5 Whether it would be constitutional to apply the 48-hour rule only to different-sex couples might be questioned
under Obergefell v. Hodges, 576 U.S. ___, 135S. Ct. 2584 (2015) (holding that laws limiting marriage to same-sex
couples are unconstitutional, in part on equal protection grounds).
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John Rubin
School of Government
August 2016

PROBLEMS IN DETERMINING THE CONDITIONS OF PRETRIAL RELEASE

[Choose best answer(s) for each problem]

Frank Furrillo is arrested and brought before you for communicating threats to Joyce Davenport. Furrillo
has been living as if married with Davenport for the past 18 months. Furrillo appears to be very upset at
being arrested, but he cooperates with you and makes no threats. What action should you take?

Set release conditions as usual.

Set release conditions and commit him to jail for a reasonable time.

Do not set release conditions and commit him to jail for a reasonable time.

Place him in a holding cell for about 30 minutes.

Commit him to jail because only a judge may set release conditions for the period of 48 hours
from Furrillo's arrest.

®Poo0 o

Charles Manson was arrested and was charged with being drunk and disruptive. After you have found
probable cause he starts screaming obscenities in a loud voice. You ask him to be quiet and he yells
louder. This continues for several minutes and then he quiets down. Every few minutes he continues to
mumble obscenities. What action should you take?

Place him in a holding cell for about 30 minutes.

Set release conditions as usual.

Set release conditions and commit him to jail for a reasonable time.

Do not set release conditions and commit him to jail for a reasonable time.

oo oTw

Amy Ames, a local prostitute, is arrested and charged with assault on a government officer. She walked
up to his patrol car, leaned in the open window, yelled “buzz off,” and slapped him in the face. You have
placed her under a $500 secured bond. May you specify that the bond is to be satisfied with “cash only”?

a.  Yes
b.  No, unless authorized by a judge in local pretrial release policy

It is near the end of your shift and you have just conducted an initial appearance for Wilson Snipes. You
have placed him under a $2,000 secured bond. Snipes is resting uncomfortably in the jail because he
cannot make bond. On the next shift (you are asleep at home) another magistrate, without consulting you,
modifies Mr. Snipes' bond and places him under an unsecured bond. Snipes is released. Was the second
magistrate's modification legally authorized based on these facts?

a. Yes b. No

Willis Souse has been charged with disorderly conduct. He is grossly intoxicated and you have decided to
delay the initial appearance pursuant to G.S. 15A-511(a)(3). You have checked the box to “hold him for
the following purpose” on the commitment order. What is the best choice for completing that part of the
order?

a “Hold until sober.”

b. “Hold a maximum of 8 hours.”

c “Hold until sober or a maximum of 24 hours.”
d “Hold until sober or a maximum of 8 hours.”
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10.

Ruby Jones tells you that her husband, Will Jones, beat her and she asks you to issue an assault warrant
against him. Ruby is badly bruised and her husband has a history of hitting her. You issue a warrant for
his arrest. When Will Jones is brought before you he mumbles “that bitch will pay for this when I hit the
street tonight.” What action should you take?

a.  Set release conditions as usual.

Set release conditions and commit him to jail for a reasonable time.

Do not set release conditions and commit him to jail for a specified reasonable period of time.
Commit him to jail for 12 hours.

Commit him to jail because only a judge may set release conditions for the period of 48 hours
from Will Jones' arrest.

® 00T

Pierre “Happy Feet” Jones has been arrested and charged with criminal trespass. This is the fifth time that
he has been arrested for trespass after being forbidden. On each occasion he has trespassed on the
property of Joan Arke. You have placed him under a $500 secured bond and have attached a condition
that he refrain from going on her property. Is that a legally authorized condition?

a.  Yes b. No

Otis, the town drunk, is arrested and charged with misdemeanor breaking and entering. He has a bottle of
Thunderbird stuffed into his coat pocket and he reeks of alcohol. Otis falls asleep on the floor while you
are talking with the officer. He wakes up when prodded, but each time he goes back to sleep. Otis does
not appear to recognize you, though you have known him for years. What action should you take?

a.  Set release conditions as usual.

b.  Set release conditions and commit him to jail for a reasonable time until he is sufficiently sober to
appear before you for an initial appearance.

c. Do not set release conditions and commit him to jail for a reasonable time until he is sufficiently
sober to appear before you for an initial appearance.

Peter “The Rabbit” Martin has been arrested and charged with misdemeanor breaking and entering. You
have known Peter for years and believe that basically he is a good kid. He does not have a criminal
record. Recently you have heard that he is being influenced by a group of thugs (who have been charged
with break-ins) who hang out at the local pool hall, the Corner Pocket. You release Peter on his written
promise to appear and attach a condition that he stay away from the Corner Pocket. Is this condition
legally authorized?

a. Yes b. No

Are you required to change his pretrial release conditions if Peter gets mad and demands a secured
bond without conditions?

a. Yes b. No
L. Winston Vanderbilt has been arrested and charged with second-degree forcible rape. You have placed
him under a $10,000 secured bond. Vanderbilt has lived in the community all his life and certainly will
appear for trial. However, he has no friends, is not married, and has no relatives in North Carolina. He is a

millionaire, but his assets are frozen in numerous investments. May Vanderbilt be released if he agrees to
sign his own secured bond by posting his own cash?

a.  Yes b. No

Initial Appearance - Page 14



11. Walt Crowell has been arrested and charged with assaulting his wife, Wanda Crowell. Walt Crowell is

12.

brought before you after 48 hours have elapsed because a judge was not available to set conditions of
pretrial release. You place him under a $500 secured bond. You also have attached a condition that Walt
stay away from Wanda at home and at work. In addition, you have attached a condition that he not harass
or assault her. Are these conditions legally authorized?

a. Yes b. No

Defendant was arrested by law enforcement officers on a DCI hit on a warrant from another county. The
officers do not have the warrant when they bring the defendant to you. What should you do?
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PROBLEMS IN SELECTING THE PROPER CHARGE AND SETTING PRETRIAL

RELEASE CONDITIONS

Instructions: For the following problems: (1) decide, if appropriate for the problem, what
criminal offense was committed; and (2) set the conditions of pretrial release as you would do
so in your county. Each magistrate should complete one release order from one of the
problems.

To assist in doing these problems, the following is a list of each class of felonies and the
minimum and maximum punishment for each, with the minimum based on a mitigated sentence
in Prior Record Level 1 and the maximum based on an aggravated sentence in Prior Record

Level VI:

Class A.......... life without parole or death ClassE.......... 15 to 98 months
Class B1......... 144 months to life without parole ClassF.......... 10 to 59 months
Class B2......... 92 to 471 months Class G.......... 8 to 44 months
Class C.......... 44 to 261 months ClassH.......... 4 to 30 months
Class D.......... 38 to 229 months ClassI............ 3 to 15 months

1. Detective Steve Roman arrests without a warrant and brings in Allen Watts Ewing, age

26, of 1150 Brookside Drive. Earlier this evening—in the course of a search of Ewing’s
home with a search warrant—ten pounds of marijuana were found in his bedroom. He
also had a .38 caliber pistol under his jacket in his belt. Ewing has two previous arrests
and convictions for misdemeanor assault and has been employed as a cook at the same
place for the past two years.

Officer Kerry Davis arrests without a warrant Jerry Dennis Lawrence, age 18, of 1407
Roosevelt Drive, and brings him to you. Early this afternoon, Lawrence saw the keys in
the ignition of Marsha Williams’ 1982 VVolkswagen, license TRG 887, when the car was
parked on Kennedy Street. Lawrence got in the car, drove it to Frame Street on the other
side of town, and abandoned it, just before being apprehended by Davis. Lawrence lives
with his parents and is a high school student. He has a previous conviction for reckless
driving.

SBI agent Felix Katz brings in Troy K. Cake, age 24, arrested under an arrest warrant for
selling heroin and possessing heroin with intent to sell and deliver. The arrest warrant
was issued in a county located 200 miles from your county. Cake has no prior arrests.
Cake has $1,500 cash and says he would be willing to post a cash bond.
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A Highway Patrol Officer arrest K.T. Rowse, age 19, of 65 Roosevelt Drive, for DWI.
Rowse’s alcohol concentration is 0.27. Rowse is cooperative but appears to be extremely
intoxicated. There is no sober adult willing and able to take care of him.

A new .45 caliber Smith & Wesson revolver, serial #RR456J77, fair market value of
$345, was stolen from Smithville Gun and Hobby Shop during a nighttime break-in two
days ago. An undercover officer bought it this morning for $30 from Fred Lloyd, age 30,
and then arrested him without a warrant and brings him to you. Lloyd is a resident of the
county and has one prior conviction for felonious breaking and entering.

Detective Nancy Stone arrests Wayne Buchanan without a warrant and brings him to you
and explains: Last night Wayne Buchanan poured gasoline inside and set fire to Donald
Bell’s 1991 Ford Mustang. The entire back seat was burned before the fire was
extinguished. Buchanan is 16 years old and lives with his parents in town. He refuses to
be released to the custody of his parents and he has previously failed to appear in court
for a reckless driving charge.

Deputy Sheriff Samuel Burden arrests Steve Wiles, age 18, with an order for arrest for
Wiles for failing to appear in court for the charge of accessory after the fact of armed
robbery. The order for arrest was issued by a district court judge in your county and bears
the notation “$25,000 secured bond.”

A city police officer arrests Susan T. Jones, age 35, of 66 E. Main Street, for DWI.
Jones’s alcohol concentration is 0.20. Jones is uncooperative and extremely intoxicated.
Her husband, age 37, was a passenger in the car that Jones was driving. He is sober, has a
valid driver’s license, and states that he will take care of her until she becomes sober.

Officer Jesse Wilson appears at your office with Ron Z. Bloat, age 31. The officer has
arrested Bloat based on an outstanding arrest warrant for a $55 worthless check. It is
Saturday night. Bloat has a long history of mental trouble. Shortly after his appearance a
worker from the Franklin Mental Health Clinic appears and says the Clinic would be
happy to see to it that Bloat appears in court.
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ESSENTIALS OF CONTEMPT FOR MAGISTRATES

Michael Crowell
UNC School of Government
October 2013

Different kinds of contempt
There are two kinds of contempt: criminal contempt and civil contempt.

Criminal contempt is used to punish for acts that disrupt a court proceeding or show disrespect,
and also can be used for violation of court orders. Criminal contempt can be direct or indirect.
Direct criminal contempt occurs in the court’s presence; indirect does not. Criminal contempt
can be punished by imprisonment and/or a fine.

Civil contempt is used to get someone to comply with a court order. There is no distinction
between direct and indirect civil contempt; in any event, virtually all civil contempt takes place
outside the court’s presence. The only means of enforcing civil contempt is to imprison the
person until the person complies with the court order.

Magistrate’s authority

A magistrate’s authority to use contempt is stated in G.S. 7A-292(2). A magistrate may punish
only for direct criminal contempt. That is, a magistrate may punish only for criminal contempt
that takes place in the magistrate’s presence. Any other kind of contempt must be referred to a
district court judge.

Meaning of criminal contempt

Criminal contempt is defined in G.S. 5A-11. Only the acts listed in the statute may be punished
by criminal contempt.

The contemptuous acts listed in G.S. 5A-11 most likely to be committed directly before a
magistrate are:

o “Willful behavior committed during the sitting of a court and directly tending to interrupt
its proceedings.”

o “Willful behavior committed during the sitting of a court in its immediate view and
presence and directly tending to impair the respect due its authority.”
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It is also possible, though less likely, that this form of criminal contempt will be committed
directly before a magistrate:

e “Willful refusal to be sworn or affirmed as a witness, or, when so sworn or affirmed,
willful refusal to answer any legal and proper question when the refusal is not legally
justified.”

One can also think of unusual situations in which the following forms of criminal contempt could
occur directly before a magistrate, but most often they would not be direct contempt because
the magistrate would not have actually observed the violation:

o “Willful disobedience of, resistance to, or interference with a court's lawful process,
order, directive, or instruction or its execution.”

o “Willful or grossly negligent failure to comply with schedules and practices of the court
resulting in substantial interference with the business of the court.”

Meaning of direct contempt
G.S. 5A-13 says that an act is direct criminal contempt only when the act:

“(1) Is committed within the sight and hearing or a presiding judicial official; and

(2) Is committed in, or in immediate proximity to, the room where proceedings are being
held before the court; and

(3) Is likely to interrupt or interfere with matters then before the court.”

Summary or plenary proceeding

Contempt may be dealt with in a summary proceeding or a plenary proceeding. A summary
proceeding means that the magistrate deals with the contempt right then and there as it occurs.
That choice is always available for direct contempt. If for whatever reason the magistrate does
not wish to deal with the contempt immediately, the magistrate may issue a show cause order
for the defendant to appear before a district judge at a later time for a plenary proceeding. A
summary proceeding is an on-the-spot quick determination of contempt; a plenary proceeding is
more like a regularly-scheduled trial.

The summary proceeding

At a summary proceeding for direct criminal contempt the magistrate must tell the person that
the magistrate is considering holding the person in contempt; describe what the person did that
was contemptuous; and give the person a chance to respond why it is not contempt. Even if the
conduct which is the basis for contempt is obvious to everyone, and it is clear that the defendant
has no good excuse, the magistrate still must explain the basis for the contempt and still must
give the defendant an opportunity to respond. The magistrate should also inform the person that
contempt can be punished by imprisonment for up to 30 days and a fine of up to $500.
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The summary proceeding must be held “substantially contemporaneously” with the contempt.
As a practical matter that means just as soon as the contempt occurs or within a few minutes
thereafter. There can be situations in which it is permissible to delay the summary proceeding
for a day or so, but a magistrate should not attempt to do that. If the contempt proceeding is not
going to be held right away the magistrate should issue a show cause order for the defendant to
appear before a district judge at a later time.

G.S. 15A-511(a)(3) says that if a defendant at an initial appearance is so unruly or is
unconscious or so intoxicated as to be unable to understand what is going on the magistrate
can order the person held for a short time before conducting the initial appearance. If the
defendant’s unruliness includes contemptuous behavior, the magistrate may wait on the
summary proceeding until the defendant is brought back for the initial appearance. If the
defendant acts contemptuously but is too intoxicated for the initial appearance or for an orderly
summary proceeding, the defendant probably is not capable of acting willfully (see below) and
contempt is not appropriate.

G.S. 5A-16(a) authorizes a magistrate to order a person being charged with direct criminal
contempt to be held and restrained “to the extent necessary to assure his presence for
summary proceedings . . . .” That statute should be used only when necessary to keep the
person from fleeing.

A magistrate conducting a summary proceeding should use form AOC-CR-390. The form
should describe in detail the behavior that was contemptuous, including direct quotation of
words that were spoken.

Show-cause order for a plenary proceeding

Although direct criminal contempt always may be punished summarily, it does not have to be
done summarily. The magistrate may choose to issue a show cause order and direct the person
to appear before a district court judge in a plenary proceeding. The plenary proceeding should
be used when the person is so belligerent or disruptive that it is not possible to conduct a
summary proceeding; when the office is too busy to stop for a summary proceeding; or when
the magistrate has become too personally involved to decide the contempt.

The form a magistrate should use for a show-cause order for contempt is AOC-CR-219, but the
form is not designed for the most common kind of direct criminal contempt. The simplest way to
use the form usually will be to check box IV for “Failure To Obey Other Order Of the Court” but
strike through that heading and substitute “Interruption of Court Proceeding” or “Disrespect to
Court” and then describe the behavior which is contemptuous.

Willfulness and warning
G.S. 5A-12(b) provides that a person may be punished for criminal contempt only if the person’s
actions are “willfully contemptuous” or the person was given “a clear warning by the court that

the conduct is improper.” Willfulness has been defined by appellate court opinions to mean
“‘more than deliberation or conscious choice; it also imports a bad faith disregard for authority
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and the law.” Some acts such as spitting at a magistrate or yelling profanity or kicking a table
are willfully contemptuous by their nature and so inherently disruptive and disrespectful that no
warning is needed. However, when the defendant is doing something less disrespectful and
disruptive, such as talking so much that no one else can speak or refusing to sit down and await
one’s turn to be heard, the magistrate must warn the person that the behavior is unacceptable
before using contempt.

To avoid later questions about whether the contempt was “willfully contemptuous,” it is better for
the magistrate to always give a warning before holding a person in contempt. The willfully
contemptuous defendant is not likely to stop just because of the warning.

Right to counsel

If a lawyer is present with a person charged with direct contempt, of course the lawyer may
represent the defendant in the summary contempt proceeding. It is not necessary to delay the
summary hearing to allow the defendant to get a lawyer, however. And it is not necessary to
appoint a lawyer to represent an indigent defendant in a summary contempt proceeding. If the
contempt is not addressed summarily by the magistrate and instead proceeds to a plenary
hearing before a judge, the indigent defendant is entitled to have counsel appointed.

Recusal

Contemptuous conduct often can be very personal. A defendant may use degrading terms to
speak to the magistrate and may be openly hostile in close quarters. In those circumstances the
magistrate may feel personally insulted and want to get back at the defendant. If anything about
the contemptuous behavior causes a magistrate to feel that way, the magistrate should not
conduct a summary proceeding for contempt but instead should issue a show-cause order and
allow the contempt charge to be heard by a judge at a later time.

Proof beyond a reasonable doubt

The standard for criminal contempt is the same as for conviction of a crime: A person may not
be held in criminal contempt unless the contempt is proved beyond a reasonable doubt.
Because direct contempt occurs in the presence of the magistrate, the magistrate’s own view of
the defendant’s conduct will establish the proof.

Punishment

G.S. 5A-12 sets out the punishment for criminal contempt. The possible punishments include
censure, imprisonment for up to 30 days, a fine of not more than $500, or any combination of
those three options. A magistrate will not use censure, leaving imprisonment and a fine as the
choices. Before sentencing a defendant to jail for contempt, or imposing a fine, the magistrate
should consider how the penalty will compare with the punishment a defendant likely would
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receive for conviction of a crime. If a fine is being imposed, the magistrate needs to consider the
person’s ability to pay.

Although it will not be appropriate in most instances when a magistrate holds a person in
contempt, the sentence for criminal contempt may be suspended with conditions, just as for
other criminal offenses.

If a magistrate sentences a defendant to jail for criminal contempt, the magistrate may go back
and reduce or terminate the sentence at any time. For example, if a magistrate sentenced a
person to jail for two days for contempt, the magistrate could terminate the sentence after one
day. Likewise, if a magistrate imposes a fine the magistrate may later reduce or eliminate the
fine.

Appeal

Appeal for criminal contempt is from the magistrate to superior court. The appeal is for a hearing
de novo.

G.S. 5A-17 provides that an appeal from criminal contempt is the same as an appeal in a
criminal action. The statute on criminal appeals generally, G.S. 15A-1451, provides that the
payment of a fine and costs is stayed upon the defendant’s giving notice of appeal, but
confinement is stayed only when the defendant is released pursuant to the bail statutes. Thus, if
the defendant gives notice of appeal from a sanction of criminal contempt the payment of any
fine is stayed automatically but the defendant starts serving the jail time until released on bail.
Starting December 1, 2013, G.S. 5A-17 will require that the bail hearing be held by a district
judge when a magistrate orders someone to jail for criminal contempt and that the hearing has
to be within 24 hours. If a district judge has not held the bail hearing within 24 hours, any other
judicial official may do so.

Criminal Contempt - Page 5


sjensen
Rectangle


SHNOY 8Y) JO 82O SANBISILILPY 810Z ©
8L/LL A9y '612-4D-00V

(4970)
08D Aindsg _H_ 0SD juejsissy _H_ Jno) Jousdngs JO 318D _H_ ojelsibeyy _H_ abpnp 1unoH ousiq _H_ abpnp unoY Jouedns _H_
ey buinss| Jo einjeubis (auud 4o adAy) jeroyo buinssy JO sweN panssy JepJO djed
wa[ ] wv[ ]
awl] Unoy 8jeq }no) Hnoy JO uojeso]

"PaIY YoIyM U UNod 8y}

Ul 8SBO SYD/HD MaU & Saysi|qe)se A 10 A] 'ON Japun JepiQ Uy Jdwsuod
A1 Se pasodsip J1 ajiy 8sed Bujisixe ayj uj pajy si 3 inq ‘dwspuod feujwLio
se pajnosso.d J| s8I SHD/HD Mau e Saysiiqe)sa 1] “ON Japun JapiO Uy
‘94 Buidasypioosy Jo ajny 89S ‘UOIISOdSIP S} U0 paseq ‘jly uonelisiboy
10 SNOBUBI[SISIY B JaY}Ia SI [ "ON Jopun JapiQ Uy “8Sed Uooelul
JleulwL [eulbio ayy uj pajy sI 7 "ON 4apun 4api0 uy :Y¥I1O OL ILON

"‘gouasge InoA ul noA jsulebe suonoues Jayjo
Jsjua Aew Jo }salie InoA oy Japlo ue anss| Aew LUno) ay) ‘Jeadde Jou op nNoA §| "oA0ge paquosep Se JapIo s, uNoD ay} Yim Ajldwoo o} ainjie;
Joy Jo 1dweyuod 1oy paysiund g Jou pjnoys noA Aym asnes moys pue mojaq pajedlpul se Uno) ayj aioyaq Jeadde 0} q34IAYO . NoA

(renisnjoxa ale (8)LL-yG "S O ul papiroid spunoib oy 11 ¥NOD OL JLON) :Mojaqg paquosap 1dwajuod [eulwid Jo 10y
[(La)rPEL-VSL "S'D ‘LI-VS "§'D] 3dwajuo) [eulwn) JSY0 A []

(s)esusyo | Jeaddy oy ainjieH JO 8 panias suowwns ajeq

SuoOWIWING PaNSs| OYM [BIOIHO JO dWeN Aunon Jaquinp a4 panss| suowwing ayeq

:MOJa( pajedlpul (S)asuayo ay} 0} Jamsue pue JNoY Siy} 81048q
Jeadde o0} noA Buleplo ‘NoA uo paalas AiNp pue panssi sUOCWWNS [eUIWILD B Aq pajoalip Se JUNoY sIy} a1ojeq Jeadde 0} ainjie
[L1-vs "s'D (€)(2)€0g-VS 1 "S'O] suowwng |eulwii) 0] juensing Jeaddy o) 1apiO AaqQ oL ainjred Al [ ]

jdwejuo) BunnysuoyD spoe puy pasepo (s)uonoy equaseq

19pIO pausjuT OYp [BIOO JO dWEN Aunoo Jequinp ojl4 19pIO JO 9jed

:MOJ8q pajeoipul N0 8y} Jo Japlo ay) Aago o} ainjie
[12-vS 'S™O ‘11-VS 'S™9] 1N0Y 8yl JO 49pI0 19u30 A2qQ oL ainjied TII []
(a7ep) UO panss| suowwns Ainf e o} Juensind pajoauip se Ainp Ainf o} Liodas 0y aunjie4
[€1-6 "s'D] suowwng Linp AaqQ oy ainjieq ‘11 _H_

$ $

J9pIO SItyL JO 8)ed oYL JO SY ang sduejeg pled paiapiQ SIS0 JO/PUY BUlH JO Junouly

:SMO||0} SE ale JaplO SIY} JO 8)ep 8y} JO se anp adueleq
ay) pue Aed 0} paiaplo a1em noA jey) s}s09 Jo/pue duly 8y} JO JUNowWe 8y "S}sod Jojpue auly 8y} Aed oy ainjie} JnoA Joy pauosudul
aq p|noys noA Jayjoym apiosp pue Bulieay e Jonpuod [|Im UNoD 8y "8Sed SIY} Ul paJaplo Se S)S09 Jo/pue auly 8y} Aed o} ainjie4
[¥9¢1-vS1 "S D] s1s09 10/puy dul4 Aed o) ainjied 1 [ ]

:INoA 1o} pauly 1o 1NOD Jo }dWsjuod Ul play 8q pinoys noA Jey) aAsijaq o} asned ajgeqold spuiy
HNOD 8y} ‘UOKOW UMO S)| UO Jo ulaiay paweu Aued Buirow sy Jo uojow uodn 3497 aYL O] pPaweN Jouwajuouepuajad ay} ol

Aousbypuswpedsq JO Auno)

Aousby 10 juswpedsqg

19010 JO 8ineubis

(auud 1o adA}) 40210 JO dweN

nd ]

AV _H_ paries Wiy pariag ajed | panleosy sjedg

pauiniay sjed

:uoseal

Buimoy|oy 8} J0} peAISS 1ON SV Joutusjuodpuepuaieq [
"19pJO sIy} Jo Adoo e ypum

aA0Qe paweu Jouwsjuod/juepualap ay) buialas Ajjeuosiad Ag _H_

:SMOJ|0} SB PAAISS PUB PAAIBDaI SEM JBPIQ SIY} 1Y) A8 |

_ 32IAY3S 40 NaNL3Y _

1nog a1 JON Ji Aued BUINOW JO SSeIppY puy sweN

2JBJS 9 "ON 8SUBIIT SIeAd ‘ON AJnoag [e100s
aby yuIg 4O a1ed x9S a0y
‘o suoydajal oouspIsay JO Aunod

JouwBjuoDuBpUSad JO SSBIPPY PUY sweN

40 431L1VIN 3FHL NI/SNSAUIA 31VLS

3i9|Q 8yl aiojeg []  uoIsiAg Mno) Jouadng [
2011SNp JO MN0Y |eiauss) 8y Uj

pusial]  Auno)

VNITO¥VD HLYON 40 31V1S

1dIN3LNOD ¥04 ¥0
‘SNOWNNS TVNINIYO OL LNVNS¥Nd ¥VIddV
Ol ‘SNOWNNS A¥Nr A390 O1 ‘S1S0D
AJO/ANV 3ANId Avd Ol FdNTIv4 - LNJWOAnNr
ANV SONIANIH4 “43a¥0 ISNVI MOHS

‘ON 3jid

Criminal Contempt - Page 7



SHLNOD 8} JO 82O SANRASIUILPY 8L0Z @ ‘BL/LL "ASY ‘'OML 8PIS ‘612-HO-O0V

[e1oO [eropnr Buipisaid JO oinjeubls (qurd 1o 8dA}) feroyyo [erolpnr Buipisaid JO sweN ajeq

_ IVIOI440 VIOIdNr 40 FANLVNOIS _

"9ses|al Jay/sly 10} SUOHIPUOD By} Yim pal|dwiod aAeY |[eys JOUWSJUODAUBPUSLSP By} [I3UN Jo pasodull 80US)UdsS
8y} 9AI9S 0} 9A0QE paweu Aousbe ay) Jo Aposno sy 0} sa1dod asay) Yim paIdAliop 8q 0} JOULSUOI/AUBPUSJOP Y} 9SNED 190140 8y}
Jeus pue Jeopo paiienb JaYI0 40 JLBYS By} 0} JusLWWOD pue Juswbpnr sy} Jo s81doo pelyied oM} JBAIeP 38| U} Jey} petepio iy [

| INIWLINWOD 40 ¥3Q¥0 |

unog Jouedns jo el [ | oSO wesissy [ | 0S0Aindeg [ ]
34910 JO 8injeubis vas
Huays o] paianjjag saidoD payiua0 sjed ojeq

‘uoaJaY} aNss| Aew UONNJSXS OU ‘Y Neydp ay} J0} JUSWUOSLdWI JO SOUSJUSS B 9AISS 0} UO[}I8|S S juepusajap ay) o} Juensind Inq _H_
"G9EL-VSL SO ‘Juawbpn( IAID € se juepusjep sy} jsulebe $Josisoopue T $ 40 Bul BY} Jo3O0P |leys Y8 UL [ |
‘Apoysnod wouy Juepuajep sy} 9seslal |[eys aAoge pajeublisep ueipo}sno ayj
‘S]S00 pue auly 8y} Jo} uonebijqo Bulurewal ay) paysnes 1o pied sey jJuepuaiap ay} jey} [e1olyo |eipnl e woly ao13ou jo 1digdal uodn _H_
:SMOJ|0} SB paljipow aJe suolebi|qo }S09 pue auly S JUBPUSEP dU} _H_
‘Hun aseajas yiom/|iel ajijjeyes Ajunod e uj Juswaded o) 9|qeHNS  jou S| ﬂ_ si[_] uepusjep sy} yeys spuy UNoD 8y ]
“(Ajuo ‘ssuy Auorey) PrOVA "O'N _H_ "Jusys _H_ 8y} Jo Apoysnd 8y} ul (0 pesaxse oj jou) skep —  Joj pauosudwi 89 JUEPUSLSP BY}
'809-HD-D0V 10 ‘£09-40-00V ‘€rE-8D-O0V WU0j 8Sn ‘UOIIIAUOD JO 8wl 8y} Je pesodwil 8ousjuses papuadsns e ajeajoe of 11 ¥NO0D OL ILON
‘Jey s1op.o Agasay MO BYL "YIEL-VS| "S'O "SISO JO/puUY duld Aed oy ainjied _H_
‘a1e1so s Join[ ay) Jsuiebe uonnoaxa ue aNnss| pue Junowe Jeyy Joy Juawbpnl |IAI0 B 18)00p |leus 8D 8y~ (e1ep) Aq pred
jou sI aul 8y} J| *(00°05$ PodIXd 0} JOU) $ Jo auly e Aed 0} passpio st Joinf 8y] "g1-6 "S'O ‘suowwing Ainp AaqQ o] ainjieq _H_

wd[ ] nv[]

awiyy unoo sjeq 1Noo uNnoY JO uoyeooT

(29)1L2-VS 'S'O ‘1dwejuoa 1oj buLieay oAoU 8p e Jaye AJuo pamojje Si JUsWILILLIOD8Y “dwWi) 8uo je SAep 06 uey) ajow pauosLdwl
aq jou Aew poddns pjiyo uey) 78430 uonebijqo Aiejsuow e jo JuswAeduou 1oj Jdwajuod [IAD 1oj papiwiwod uosiad v 11 YN0 OL I1LON
"1dwiajuod Jo anss| 8y} uo Bulieay oAou 8p e 10} MOJS( UOI}EI0| PUE ‘a)ep ‘awl} 8y}
Je UN0) SIy} 810499 Jay/wiy aonpoid 0} 34IAHO Agaiay SI Jlays oy} ‘pases|al Juoos Jou S| Jouwajuod ay} §| “ayeq Burieayay _H_
‘uonoeysiies yons Jo [erolyo [eipnl e wouy 9oj0u uodn 4o 8A0qe (s)uonipuod abind ayy paysies
Sey JOUWalU0d ay} 1ey) zz-vS "S O 0} Juensind Buipuly uodn Ajjeuonipuodsun Apojsnd Woly JOUWSlUOD aY} ases|al ||eys Juays ayl

(eb.nd o0} Jonpuoo equosap) :Aq 1dwdjUOD BY} JO JBsIay/iaswiy
sabund Jouwsjuod sy} [UN Yusys sy} Jo Apolsnd ayy ul pauosudwi 8q Jouwajuod au} jeyy d343AHO S!H “1Z-VS "S'O “1dwajuo) IA1D _H_
: Jaquinu ajy ul pasoduwi 80UBJUSS BY} JO UoNeIIdxe By} Je uni jleys sousjuss siyy [ |
‘POPUBWILIODAI S| 9SES|. YIOM _H_ ‘Juswauyuoo ewjaud sAep — U0} JIpald uaAIb aq ||leys Juepusjep ay|
3yl yuays _H_ ay) Jo Apoisno ayy ul shkep 10 wud) e 1oy pauosidwi 8q _H_
¢ josauyeled|eys g _H_ 1dwiajuo9 1o} painsuad Agalay si °| _H_

*(00°0058 xew)

"$09-40-D0V Wwiioy uo Juswbpnf esodwi ‘dweiuos o) sousjuss e bujpuedsns Jj 1 ¥NOD OL ILON
(Aidde jey e x0940) :JuepUSIEP U} JeUl IHIAYO S! ) "ZL-VS "S™O dwauo) [eurwniy _H_
‘passIwsSIp al1e 1api0 dsne) moys siy} o3 Juensind sbuipassoud |y “Jessiwsiq _H_

"JN09 JO S}S00 8y} Aed |leys ‘¢ _H_

a0 [
(05€-40-00V) seuug sjeeddy [

"9SBD SIY} Ul 8|1 UO SI YyoIym |eulbrLio ay) jo Adoo aje|dwod pue anly
e S| MO|ag payJiew (s)juawyoeye pue juswbpnp siy} Jeyy AHueo |

_ NOILYOI4ILY3D _

abpnp buipisaid JO 8injeubis

(qurd 4o 8dA}) ebpnp buipisaid JO sweN ajeq

| _IN3woanr |

weyo [

JuawAed Joy spuny Alessaosu 8y} Ule}qo 0} Hoya yyies poob e axew o} pajie} Jo
Aldwoo 03 Ajige ey pey JuepuUB}EP YOIYM 10} ‘@SeD SiU} Ul pesoduul S}s0o Jo/pue duly ey} 4o JuswAed uj peynejep sey juepuasep sy jeus [ |
$9E1-VSL "S'O "S3S0D J10/puy dul4 Aed o] ainjieq

weyo [

“Jeadde 0} ain|ie} 1y} 10} JUSIOIYNS PODSP SSNOXD

ue pesepuel jousey[ | sey[ | pue ‘seedde o} pajie} ‘suowiwns Ainf e yum penies sem ‘Jeedde 0} peuowwins sem Joinf ey jeur [
'€1-6 'S'O "suowwng Ainp AaqQ o] ainjieq

(Aressaoau 41 sabed [euoyippe yoeye) :UI9IOY ME| JO SUOISN|OUOD PUB  }gNOop 9|geuoses
e puokeq [ | 1oey jo sBulpuy SUNOD By} UO paseq ‘Unod o Jdweuod  a [ ] jeuwno[ | ul st ouwsjuoojuepussep ayy eyl [ |

1dWwiau09 [IAID JO [BUILILIO Ul JOU S| JOULISIUOD/AUBPUSEP 3} 1By} _H_

("(b)ez-vs pue

‘(9)12-vS “(P)ZL-VSG "S™D 1onpuoa swes sy} Joj }dwsjuod [eulLLd pue (I yjoq puly jou Aew 1nod ayJ :31ON) VS 491dey) s o jdwsjuo)
:sBuipuly Buimoljo} 8y} seyew UNoY a8y} ‘Uno) ay) aiojeq  palseadde jou _H_ paJseadde _H_ Buiney Jouwayuoouepualap ay |

'06€-40-O0V Wioj uo yyoj jes ale
9sea|al UOI}OIAU02-)s0d JOo suolipuod Aue pue saljus aje|jeddy
‘uoisialg ajejjeddy ay3 0} uno) Jouadng ay) jo Juswbpn(

ay} wouly [eadde jo ao130u SOAIB JOUWBUOdJUBPUSLEP BY L _H_

‘UnoY Jouadng sy} 0} UNoY oLISIg Y} Jo wswbpn(
2y} wouy [eadde Jo 8o110uU SBAID JOoUWBUOD/AUBPUSLSP BY | _H_
‘Bureay ayj jonpuod Aew oym sfeioiyo 1oy (q)/ L-vG ‘SO 89S
‘Bulieay [leq e Jnoyim Sinoy (g Uey} aiol pauluod 8q Jou Aew Jouwajuod
8y ‘pasodwi SI Juswauyuoo Jaye polied awi ajqeuoseal e uiyum, buuesy
JIeq e aq jsnw aJay) ‘uswauluod buisodwy jdwajuod feuiwld wouy leadde uQ
'/ L-VG 'S'D ‘Uno) Jouadns 0} si [eadde ayj ‘ebpnp punoY JoLsdns e o} JoLdjul
[eloo [eripnl e Aq epew sem jdwsjuoo jo buipuly j ;1 ¥NOD OL ILON

| LdW3LNOD TVNINIYD - STINLNT 1VIddV|

pouerey [ | peuoddy [ | peaem [ | weblpujjon Joq ]

Jouwsjuoduepusja( 1o Asuiony

SONIONId |

Aued buinopyy/ejels 104 Asuiopy

I Contempt - Page 8

Cri



STATE OF NORTH CAROLINA }F”e”"'

In The General Court Of Justice

County [1Before the Clerk  [] District [ Superior Court Division

IN THE MATTER OF

Name And Address Of Contemnor

DIRECT CRIMINAL CONTEMPT/
SUMMARY PROCEEDINGS/
FINDINGS AND ORDER

Race Sex Date Of Birth Age
G.S. 5A-11,-12, -13, -14
Date Time Place
[Jam [Jpm

On the date, time and place of hearing as stated above, the undersigned judicial official conducted:

[]an initial appearance []a probable cause hearing [Ja trial

[]a first appearance []an estates proceeding [Jother:

(] a pre-trial motion hearing [ ] a special proceeding

The Court finds beyond a reasonable doubt that during the proceeding the above contemnor willfully behaved in a contemptuous manner,
in that the above named contemnor did

The undersigned gave a clear warning that the contemnor’s conduct was improper. In addition, the contemnor was given summary notice
of the charges and summary opportunity to respond.

(NOTE: The contemnor should be given an opportunity to explain his/her behavior, however the contemnor is not entitled to counsel, if court promptly
punishes act of contempt.)

The contemnor’s conduct interrupted the proceedings of the court and impaired the respect due its authority.

Therefore, it is adjudged that the above named contemnor is in contempt of court. It is ordered that the contemnor

NOTE TO COURT: /f suspending a sentence for contempt, impose judgment on form AOC-CR-604.

[ ]be censured for contempt.

[]shall pay a fine of $ (max. $500.00). [ _]shall pay the costs of court.
[]be imprisoned for a term of [Jhours []days inthe custody ofthe [ | Sheriff [ ]Other:
The contemnor shall be given credit for days’ pretrial confinement. [_| Work release is recommended.

[ This sentence shall run at the expiration of the sentence imposed in file number

Date Name Of Judicial Official (type or print) Signature Of Judicial Official

ORDER OF COMMITMENT/APPEAL ENTRIES

[ ]t is ORDERED that the Clerk deliver two certified copies of this Findings and Order to the sheriff or other qualified officer and that
the officer cause the contemnor to be delivered with these copies to the custody of the sheriff of the county named above to serve the
sentence imposed or until the contemnor shall have complied with the conditions of release pending appeal.

[] The contemnor gives notice of appeal from this Findings and Order to the Superior Court.

] The contemnor gives notice of appeal from this Findings and Order in the Superior Court to the appellate division. Appeal entries and
any conditions of post conviction release are set forth on form AOC-CR-350.

NOTE TO COURT: /f finding of contempt was made by a judicial official inferior to a Superior Court Judge, the appeal is to Superior Court. G.S. 5A-17.

On appeal from criminal contempt imposing confinement, there must be a bail hearing “within a reasonable time period” after confinement is imposed. The

contemnor may not be confined more than 24 hours without a bail hearing. See G.S. 5A-17(b) for officials who may conduct the hearing.

Date Name Of Judicial Official (type or print) Signature Of Judicial Official
CERTIFICATION
| certify that this Findings and Order is a true and complete copy of the original which is on file in this case.
Date Signature

SEAL

Date Certified Copies Delivered To Sheriff
D Deputy CSC D Assistant CSC D Clerk Of Superior Court

Original - File Copy - Sheriff
AOC-CR-390, Rev. 3/17, © 2017 Administrative Office of the Courts
Criminal Contempt - Page 9
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SELECTING (AND |

C O M P L ETI N G) :r\:jc School of Government
PROCESS |

Is there probable cause that the offense was
committed by the person to be charged?

What process, if any, should be issued?

Three Steps

What is the correct charging language for
the offenses to be charged?

|. Determining Probable Cause

“The probable-cause standard is incapable of precise
definition or quantification into percentages because it
deals with probabilities and depends on the totality of
the circumstances. We have stated, however, that '[t]he

substance of all the definitions of probable cause is a
reasonable ground for belief of guilt.”

Maryland v. Pringle, 540 U.S. 366 (2003)

Selecting Process - Page 1



YOUR

ROLE

Evidence from officers

Including via remote testimony

Evidence from citizens Hearsay evidence

Q

Sources of Evidence

Credibility

-

-

~

Can you consider
credibility?

-

If so, what factors

should you consider?
J

Selecting Process - Page 2



Felonies

School employees. G.S. 15A-301(b1), (b2)

Reasons NOt Patient abuse. G.S. 14-32.2(q)

to Charge
Obscenity offenses. G.S. 14-19.20
Offenses in other counties
Can you consider
defenses? If so, which
ones?

Defenses

Can you consider
whether evidence may be

excluded or suppressed?

Selecting Process - Page 3



Loose Ends about
Probable Cause

« What if the complainant isn't asking for the
most serious offense the facts support?

« What should you do if you find no PC?

. Purposes of Criminal Process

« Establishes the court’s authority to act

« Compels the defendant to come to court

« Gives the defendant notice of the charge

« Provides a record of the case

Selecting Process: the Options
Process Citation Who Issues What Charges
Citation G.S.15A-302 LEO MDM or infraction
Summons G.S.15A-303 Judicial Official Felony, MDM, or infraction
Arrest Warrant G.S. 15A-304 Judicial Official Felony or MDM
Magistrate’s Order  |G.S. 15A-511(c) Judicial Official Felony or MDM
Order for Arrest G.S. 15A-305 Judicial Official None

Selecting Process - Page 4



Order for Arrest

Leave it to the

Magistrate can issue OFA )
judge!

Initial appearance; First
defendant violates appearance
pretrial release
conditions

13

. « Statutory preference
Selecting Process:

Warrant vs.
Summons

« Statutory factors
«Felonies

« Citizens

14

Statutory Preference

« “A warrant for arrest may be used, instead of or
subsequent to a criminal summons, when it
appears to the judicial official that the person
named should be taken into custody.”

15

Selecting Process - Page 5




Statutory Factors

« “Circumstances to be considered . . . include
« failure to appear when previously summoned,
« facts making it apparent that a person summoned

will fail to appear
« danger that the person accused will escape,
« danger that there may be injury to person or

property, or
« the seriousness of the offense.”

16

15A-303 Official
Commentary

" The appropriate use of the criminal summons is in
any case in which it appears that it is not necessary to
arrest the defendant and take him into custody. .. ."”

“This should be true in many misdemeanors and a
number of felonies. If the defendant is simply
directed to appear in court on the appropriate date,

the entire machinery of arrest, processing, and bail
can be avoided with resultant savings to the system
of criminal justice”

17

Citizen-Initiated Charges

« If probable cause is based solely on an affidavit or oral testimony of a person who
is not a law enforcement officer, use a summons instead of a warrant unless:

« There is corroborating testimony from an officer or disinterested witness.
« Investigation by law enforcement would be a substantial burden for the complainant.
« There is substantial evidence of one or more statutory factors

18

Selecting Process - Page 6



1. Creating Process Correctly

19

Charging Language

NCAWARE

20

Charging Language

Arrest Warrant &

Indictment Forms Arrest Warrant
and Indictment
Forms

21

Selecting Process - Page 7



Charging Language

North Carolina
Crimes

22

Charging Language

General Statutes

§ 14-10. Secret political and military
organizations forbidden.

If any person, for the purpose of compassing
or furthering any political object, or aiding the
success of any political party o organization,
or resisting the laws, shall join or in any way
connect or unite himself with any oath-bound
secret political or military organization,
society or association of whatsoever name or
character; or shall form or organize or
combine and agree with any other person or
persons to form or organize any such
organization; or as a member of any secret
political or military party or organization shall

use oragreetoyse anv certain sians or grip:

23

Charging Language

School of Government Hotline

24

Selecting Process - Page 8



Requirements for Criminal Process (G.S. 15A-

2 @) A crminal pleading must contain
9 4 () The name of other identification of the defendant but the name of the

defendant need not be repeated in each count unless required for clarity

(2) A separate count addressed ch offense charged, but allegations.in one
count may be incorporated by reference i another count.

(3) A statement of cross reference in cach count indicating that the offense
charged therein was committed in a designated county
() A statement or cross reference in each count indicating that the offense

charged was commitied on, or on or about, 4 designated date, or during a
designated period of s 10 3 da ot ground for
dismissal of the charges or for reversal of was not of the
essence with respect 1o the charge and the error or omission did not mislead
the defendant 10 his peejudice

(5) A plain and concise factual statement in cach count which, without
ations of an evidentiary nature, asserts facts supporting every clement
of a criminal offense and the defendant’s commission théreof with sufficient
precision clearly to apprise the defendant o defendants of the condust which
is the subject of the accusation. When the pleading is a criminal summons,
warrant for aimest, of magistrate’s order, or statement of charges based

ment of the crime and any informai
d by

mest the foregoing requirement
ation of any applicable statute. rule, regulation

or other provision of law alleged therein to have been violated
Error in the citation of its omission is not ground for dismissal of the sharges
ot for reversal of a conviction

25

More Requirements

« Name of victim (when there is one)

« Prior convictions if element of offense

« Feloniously if felony

« Any requirements for particular offense

« And, please do not abb.

26

Charging Language: Common Problems

« In larceny cases, failing to allege victim’s name and, if a business, that it is an
entity capable of owning property

« Inlarceny cases, failing to describe the property stolen accurately

« In drug cases, failing to identify the controlled substance accurately

« In R/D/O cases, failing to include the specific duty the officer was performing

27

Selecting Process - Page 9



Loose Ends re Creating Process

« Should you charge greater and lesser included offenses?

« How many charges per process?

« Copies and distribution

28

Pop Quiz

29

Selecting Process - Page 10
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Selecting (and Completing) Process

In Class Exercises

Jeff Welty

UNC School of Government
Rev’d Feb. 2020 by John Rubin

Considering Evidence from Citizens

1. Lisa Lopez comes before you. She reports that her boyfriend, Dan Spillane, pushed her to the ground
during an argument last night. She has no visible injuries. She says that she did not call the police at the
time, but she has decided that what Dan did was not OK. You know that Lisa has taken out charges on
Dan twice before and has asked that the charges be dropped each time. What do you do?

2. Do you have an office policy regarding citizen complainants who have been drinking? What is the
policy? Is it written or unwritten? What is the justification for the policy?

3. Tom Tanker comes before you. He just turned 16 and got a red Ford Mustang for his birthday. He says
that Sam Singleton, a 19-year-old from his neighborhood, “keyed” the car yesterday afternoon while
taunting Tom by saying, “How do like your new car now, pretty boy?” Tom reports that Sam has bullied
him before and that Sam may be jealous of Tom because Tom’s family is better off financially than
Sam’s. What do you do?

Considering Defenses

1. Officer Smith comes before you. She has arrested Jim Anderson and Alex Zimmerman for assaulting
one another during a bar fight and has Anderson with her for his initial appearance. She tells you that
she responded to a call at the bar and found the two men punching each other. All the witnesses agreed
that the fight began when Anderson offered to buy a drink for Zimmerman’s girlfriend, and Zimmerman
pushed Anderson to the ground and started kicking him. Anderson says “l was just defending myself!”
What do you do?

2. Felicia Jackson comes before you. She wants you to charge her sister Angela with misdemeanor
larceny for stealing Felicia’s Olympic silver medal. Felicia tells you that she keeps the medal in a display
case in her guest bedroom. Angela came for a three-day visit recently and when she left, the case had
been opened and the medal was gone. Felicia says that Angela struggles with mental illness and
substance abuse and during one part of the visit claimed to be “Athena reborn, goddess of the
Olympics.” At other times, she acknowledged that she was Angela. Felicia has no idea what Angela was
thinking when she took the medal or whether she even understood that it was wrong to do so. What do
you do?

1
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3. Ophelia Welborn comes before you. She is a 21-year-old college student. She wants you to charge her
former high school classmate, Thad Brinks, with sexual battery. She describes an incident that took place
during a “beach week” trip three years ago, just after graduation, when both she and Thad were 18
years old. Thad grabbed her buttocks without her consent and made a lewd remark about her body.
Ophelia did not report the incident at the time, but she has decided that Thad should be held
accountable. You know that the statute of limitations for misdemeanors in North Carolina is two years.
What do you do?

Warrant vs. summons

1. There is probable cause that Darlene stole a soccer ball from a neighbor’s yard and gave it to her
nephew for his birthday. Darlene lives in town, works as a cashier at the local Wal-Mart, and has no
criminal record. Would you issue a summons or a warrant?

2. There is probable cause that Eric assaulted Zeke after the two got into an argument over a parking
space at Food Lion. Eric punched and kicked at Zeke, who received several bruises before another
patron intervened. Eric lives in town, works as a plumber’s apprentice when the plumber has work for
him to do, and was charged with simple possession of marijuana 8 years ago but the charge was
dismissed. Would you issue a summons or a warrant?

3. There is probable cause that Sterling, a businessman who owns multiple fast-food franchises in town,
committed statutory rape of a person 15 years or younger. He had sex with a 14-year-old girl he met
when she came to interview him for her school newspaper. Sterling has lived in town his entire life,
owns significant property in town, and has no criminal record. Would you issue a summons or a
warrant?

4. Alexis was stopped while driving on an interstate highway that passes through your county. She
consented to a search of her car, which revealed several small baggies of cocaine in the glove
compartment. You plan to charge her with PWIMSD cocaine. She is from New Jersey and is not working
right now. She has two cocaine-related charges, and one conviction resulting in probation, in the New
York/New lJersey area. Would you issue a summons or a warrant?

Selecting Process - Page 12



Arrest warrant form treasure hunt

G.S. 15A-924(a) lists six things that a criminal pleading must contain. (Don’t worry about G.S. 15A-
924(a)(7), as it is only rarely applicable.) Looking at the arrest warrant form, AOC-CR-100, find and mark
the spot on the form where each of the items listed in G.S. 15A-924(a) is addressed.

Drafting charging language
In the 2018 legislative session, the General Assembly enacted a new statute, as follows:
14-277.7. Communicating a threat of mass violence at a place of religious worship.

(a) A person who, by any means of communication to any person or groups of persons,
threatens to commit an act of mass violence at a place of religious worship is guilty of a Class H
felony.

(b) The following definitions apply to this section:
(1) Mass violence. — As defined in G.S. 14-277.5(a)(2).

(2) Place of religious worship. — Any church, chapel, meetinghouse, synagogue, temple,
longhouse, or mosque, or other building that is regularly used, and clearly identifiable, as a place
for religious worship."

Neither NCAOC nor the School of Government has drafted charging language for this offense. You want
to charge Kevin Denny with a violation of this statute based on his statement to his ex-girlfriend Alexis
Anderson that he “will blow up her stupid church with all her stupid friends and family in it.” She attends
First Baptist Church of Hometown, NC. How should the charge read?

3
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Statutory Limits on Issuing Process
John Rubin, UNC School of Government, Feb. 2020

G.S. 15A-301(b1) and (b2)
Charges against school employees

Basic rule: Except as described below, a magistrate may not issue an arrest warrant or other
criminal process against a school employee for an alleged offense committed in the
discharge of his or her duties.

Exceptions: This policy does not apply to traffic offenses and offenses committed in the
presence of a law enforcement officer.

Procedure: Before issuing process, the magistrate must obtain the approval of the DA’s
office unless one of the above exceptions applies. If the DA’s office has declined approval
authority, the magistrate must obtain the approval of a magistrate appointed by the chief
district court judge before issuing process against a school employee for an alleged
misdemeanor committed in the discharge of his or her duties. If the appointed magistrate is
unavailable to review the case, the magistrate may proceed as in other cases.

G.S. 14-32.2(g)
Patient abuse causing death or bodily injury (felony)

Basic rule: Criminal process for a violation of G.S. 14-32.2 may be issued only on the request
of a District Attorney.

Exceptions: None stated.
Procedure: None indicated.

G.S. 14-19.20
Obscenity offenses (felony/misdemeanor)

Basic rule: Criminal process for a violation of G.S. 14-190.1 or G.S. 14-190.5 may be issued
only on the request of a prosecutor.

Exceptions: None stated.

Procedure: None indicated.

1
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G.S. 15A-304(b)
Warrant for arrest

(b) When Issued.--

(1) Generally.--A warrant for arrest may be issued, instead of or subsequent to a criminal
summons, when it appears to the judicial official that the person named should be
taken into custody. Circumstances to be considered in determining whether the person
should be taken into custody may include, but are not limited to, failure to appear when
previously summoned, facts making it apparent that a person summoned will fail to
appear, danger that the person accused will escape, danger that there may be injury to
person or property, or the seriousness of the offense.

(2) Repealed by S.L. 2018-40, § 7.1, eff. Oct. 1, 2018.

(3) When Citizen-initiated.--If the finding of probable cause pursuant to subsection (d) of
this section is based solely upon an affidavit or oral testimony under oath or affirmation
of a person who is not a sworn law enforcement officer, the issuing official shall not
issue a warrant for arrest and instead shall issue a criminal summons, unless one of the
following circumstances exists:

a. There is corroborating testimony of the facts establishing probable cause from a
sworn law enforcement officer or at least one disinterested witness.

b. The official finds that obtaining investigation of the alleged offense by a law
enforcement agency would constitute a substantial burden for the complainant.

c. The official finds substantial evidence of one or more of the circumstances listed
in subdivision (1) of this subsection.

G.S. 7A-38.5
Mediation of citizen-initiated charges

(e) Except as provided in this subsection and subsection (f) of this section, each chief district

(f)

court judge and district attorney shall refer any misdemeanor criminal action in district
court that is generated by a citizen-initiated arrest warrant or criminal summons to the local
mediation center for resolution, except for (i) any case involving domestic violence; (ii) any
case in which the judge or the district attorney determine that mediation would be
inappropriate; or (iii) any case being tried in a county in which mediation services are not
available. The mediation center shall have 45 days to resolve each case and report back to
the court with a resolution. The district attorney shall delay prosecution in order for the
mediation to occur. If the case is not resolved through mediation within 45 days of referral,
or if any party declines to enter into mediation, the court may proceed with the case as a
criminal action. For purposes of this section, the term “citizen-initiated arrest warrant or
criminal summons” means a warrant or summons issued pursuant to G.S.15A-303 or
G.S.15A-304 by a magistrate or other judicial official based upon information supplied
through the oath or affirmation of a private citizen.

Any prosecutorial district may opt out of the mandatory mediation under subsection (e) of
this section if the district attorney files a statement with the chief district court judge
declaring that subsection shall not apply within the prosecutorial district.

2
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8 15A-924. Contents of pleadings; duplicity; alleging and proving previous convictions;
failure to charge crime; surplusage.

€)) A criminal pleading must contain:

1)
()
©)
(4)

()

(6)

(")

The name or other identification of the defendant but the name of the
defendant need not be repeated in each count unless required for clarity.

A separate count addressed to each offense charged, but allegations in one
count may be incorporated by reference in another count.

A statement or cross reference in each count indicating that the offense
charged therein was committed in a designated county.

A statement or cross reference in each count indicating that the offense
charged was committed on, or on or about, a designated date, or during a
designated period of time. Error as to a date or its omission is not ground for
dismissal of the charges or for reversal of a conviction if time was not of the
essence with respect to the charge and the error or omission did not mislead
the defendant to his prejudice.

A plain and concise factual statement in each count which, without
allegations of an evidentiary nature, asserts facts supporting every element of
a criminal offense and the defendant's commission thereof with sufficient
precision clearly to apprise the defendant or defendants of the conduct which
is the subject of the accusation. When the pleading is a criminal summons,
warrant for arrest, or magistrate's order, or statement of charges based thereon,
both the statement of the crime and any information showing probable cause
which was considered by the judicial official and which has been furnished to
the defendant must be used in determining whether the pleading is sufficient
to meet the foregoing requirement.

For each count a citation of any applicable statute, rule, regulation, ordinance,
or other provision of law alleged therein to have been violated. Error in the
citation or its omission is not ground for dismissal of the charges or for
reversal of a conviction.

A statement that the State intends to use one or more aggravating factors
under G.S. 15A-1340.16(d)(20), with a plain and concise factual statement
indicating the factor or factors it intends to use under the authority of that
subdivision.

(b) If any count of an indictment or information charges more than one offense, the
defendant may by timely filing of a motion require the State to elect and state a single offense
alleged in the count upon which the State will proceed to trial. A count may be dismissed for
duplicity if the State fails to make timely election.

(c) In trials in superior court, allegations of previous convictions are subject to the
provisions of G.S. 15A-928.

(d) In alleging and proving a prior conviction, it is sufficient to state that the defendant
was at a certain time and place convicted of the previous offense, without otherwise fully
alleging all the elements. A duly certified transcript of the record of a prior conviction is, upon
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proof of the identity of the person of the defendant, sufficient evidence of a prior conviction. If
the surname of a defendant charged is identical to the surname of a defendant previously
convicted and there is identity with respect to one given name, or two initials, or two initials
corresponding with the first letters of given names, between the two defendants, and there is no
evidence that would indicate the two defendants are not one and the same, the identity of name is
prima facie evidence that the two defendants are the same person.

(e) Upon motion of a defendant under G.S. 15A-952(b) the court must dismiss the
charges contained in a pleading which fails to charge the defendant with a crime in the manner
required by subsection (a), unless the failure is with regard to a matter as to which an amendment
is allowable.

()] Upon motion of a defendant under G.S. 15A-952(b) the court may strike
inflammatory or prejudicial surplusage from the pleading. (1973, c. 1286, s. 1; 1975, c. 642, s. 2;
1989, c. 290, s. 3; 2005-145, s. 3.)
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STATE OF NORTH CAROLINA }F"‘* Mo (Tapplicable)

Scan No. (Official Use Only)

County

In The General Court Of Justice
[ District [] Superior Court Division

NOTE TO AFFIANT: Do not sign this Affidavit until you are before a notary or other public official authorized by law to administer an oath in
North Carolina. If this Affidavit is provided in a case already pending in the courts, include the file number and county in which the case is pending above
and the name of the defendant below. An affidavit is a statement given under oath that its contents are true and accurate. Any false statement or information
contained in this affidavit may subject you to prosecution for the felony of perjury, N.C.G.S. 14-209, or under other statutes that prohibit false statements
under oath. False statements or the unauthorized disclosure of information protected by law from disclosure also might subject you to civil liability to any
person harmed by those statements. This Affidavit may be disclosed to the public as provided in the North Carolina Public Records Act, N.C.G.S. Chapter
132, and related statutes. You cannot prevent that disclosure by marking statements with “confidential,” privileged,” or any similar terms.

STATE VERSUS
Name Of Defendant (if applicable)

Name Of Affiant (type or print) A F F | DAVlT

Agency (if law enforcement officer)

AFFIDAVIT

The undersigned Affiant, having been duly sworn or affirmed, deposes and states that Affiant is competent to give the testimony below. Affiant
makes the following statements of fact from Affiant’'s personal knowledge, except as to statements specifically identified below as made upon
information and belief, which Affiant believes to be true and for which the source of information and the basis for belief are stated.

This is page number 1 of (total number of pages).

NOTE: If additional pages are needed, use form AOC-CR-158A (Affidavit Continuation) for all subsequent pages.

NOTE TO OFFICIAL ADMINISTERING OATH: For a multi-page affidavit, complete the oath/affirmation on the last page. If the Affidavit was transcribed by
another person for an Affiant who understands English but cannot read, do not swear the scribe to the Affidavit. Only the Affiant is to be sworn to the Affidavit,
but read the Affidavit completely to the Affiant before administering the oath/affirmation. For an Affidavit translated into English from a statement in another
language, record the oath/affirmation only on the English version, and swear the translator to the Affidavit on Side Two of the last page.

Date
SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME
Date Name (type or print) Signature Of Affiant
Signature
D Notary
Date My Commission Expires County Where Notarized
SEAL
|:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court |:| Magistrate
|:| Superior Court Judge |:| District Court Judge

AOC-CR-158, New 12/17
© 2017 Administrative Office of the Courts
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TRANSLATOR’S AFFIDAVIT

Name Of Translator (type or print)

| have translated into English the Affidavit on the reverse and all additional pages of this Affidavit from

I, the translator named above, having been duly sworn or affirmed, depose and say the following:

(identify original language)

and | hereby certify that the translation is a true, complete, and accurate translation to the best of my knowledge and ability based upon (check one)

[]the Affiant’s verbal relation to me, for which this Affidavit also is a complete and accurate transcription of the verbal statements as
related to me, without material omission or substantive alteration.

[]the Affiant’s written statement in its original language, which is attached to this Affidavit and incorporated herein by reference.

| further certify that I'm qualified to render such a translation by:

[]federal certification by the Administrative Office of the United States Courts (AOUSC) as a court interpreter;
[ certification by the North Carolina Administrative Office of the Courts (NCAOC) as a court interpreter;
] ATA certification in the requested language combination; and/or

(state other basis for qualification to translate)

Date
SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME
Date Name (type or print) Signature Of Translator
I:’ Notary Signature

SEAL

Date My Commission Expires County Where Notarized

|:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court |:| Magistrate
|:| Superior Court Judge

[ District Court Judge

AOC-CR-158, Side Two, New 12/17
© 2017 Administrative Office of the Courts
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Criminal Process—In Class Materials
Rev’d by John Rubin, Feb. 2020

Pop Quiz

1. What are the 5 types of process/pleadings encountered by magistrates?

2. When can you issue a citation?

3. A magistrate never has to worry about whether an officer completed a citation correctly.

True False

4. You can use the AOC criminal summons form to charge a felony.

True False

5. When deciding whether to issue a summons or a warrant, what should you consider?

6. Officer arrests the defendant, brings the defendant to you, swears out facts supporting
probable cause, and asks for a warrant for arrest. If you find probable cause, what should you do?

7. An order for arrest charges a crime?

True False
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IMPAIRED DRIVING HOLDS



Impaired Driving Holds &
Implied Consent Offense Notices

www.sog.unc.edu

Impaired Driving Holds

§ 15A-534.2. Detention of impaired drivers.
(a) A judicial official conducting an initial appearance for an offense involving
impaired driving. as defined in G.S. 20-4.01(24a), must follow the procedure in G.S. 15A-311

except as modified by this section. This section may not be interpreted to impede a defendant’s
right to communicate with counsel and friends.

(b)  If at the time of the initial appearance the judicial official finds by clear and
convineing evidence that the impairment of the defendant's physical or mental faculties

presents a danger, if he is released, of physical injury to himself or others or damage to
property, the judicial official must order that the defendant be held in custody and inform the
defendant that he will be held in custody until one of the requirements of subsection (¢) is met;
provided, however, that the judicial official must at this time determine the appropriate

conditions of pretrial release in accordance with G.S. 15A-534,

o 000000 oO0oooooooo

Offenses involving

impaired driving
Impaired driving under G.S. 20-138.1
Habitual impaired driving under G.S. Implied Consent

20-138.5 Offenses

Impaired driving in commercial
vehicle under G.S. 20-138.2

Any offense under G.S. 20-141.4
(felony and misdemeanor death by
vehicle and serious injury by vehicle)
based on impaired driving

Offenses Involving
Impaired Driving

First- or second-degree murder under
G.S. 14-17 based on impaired driving

Involuntary manslaughter under G.S.

14-18 based on impaired driving

Substantially similar offenses
committed in another state or

jurisdiction

o 000000 oO0oooooooo

3

Impaired Driving Holds - Page 1



Impaired Driving Holds

§2038.4. Tnitial appea
noe Before a Magistrate, - Except as modificd in this Ani

a magistrate:

shall )ullc\\ uu vm\dum st forth in Articke 24 of Chapier 15A of the General

magistrate may hold an initial appearance al any place within the county

. 1o the extent practicable, be available al locations ofher than the

thouse when it will expedite the initial ap

2y In determining whether there is
impaired, the magistrate may review

If there is a finding of probable cause, the magistrate shall consider whether
the person is impaired to the extent that the provisions of G.S. 15A-534.2
should be imposed.

e Magisirate shall also:
a  Inform uu rson in writing of the established procedure to
jail to obs condition or to administer a
atical sualyes £ the persen is unable to make bond;
and
b Require the person who is unable to make bond 1o fist all persons he

wishes to contact and telephone numbers on a form that sets forth the
procedine (o contctn e porions . & oopy of i o shal
e filed with th
) | The Admirisiative Oftice of the Courts shall adopt forms to

(b)
(2006-253. 5.

Oo0oooooOooooooooaon

Impaired Driving Holds

gxu 384, Initial appea
nce Before 4 Magistrate, — Except as modificd in this Articke, a magistrate

{a e
shall follow the prosedurcs sct forth in Articl 24 of Chapter 15A of the General Statunes
yistrate may hold an initial appearance at any place within the county
. 1o the extent practicable, he availahle al locations other than the
house when it will expedite the initial apy
() In determining whether there is prob:
4 nagistrate may review all aloohol se:

ieve a person
ing 1ests, che

ony from any law enfo
umumn.m and the cireumstances of the amest, and obscrve the person
arrested

(3)  Ifthere s a finding of probable cause. the magisir

that the prov

shall consider whether
ns of (.S, 15A-534.2

AOC shall adopt forms of the established prosedure to
crve s condition er to adminis

ter an
f the persen is unable to make bond:

b Require the person who is unable to make bond 1o list all persons be
wishes 1o contact and telephone numbers on a form that sets forth the
provedure for conlacting the persons fisted. A copy of this fom shall
e filed with the case file

@) The Adminisirative O e Courts shall adoy

(2006253, 5. 5.)

oooooooooooodoood

AOC-CR-270: Detention of Impaired Driver

STATE OF NORTH CAROLINA

Reasons why
impairment
presents

oo gyl e
e 5 propery m 7t

danger

S ———

o vt s 3 Sargee of s

e B8 18 w6 41 42 1 AL TPASOAS o P Sfendan el SRS PR 3 et
0 7 e e

T pacc o aeertion e 7o e wha ot exceed oty e 24 v

oooooooooooodoood
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AOC-CR-200: Conditions of Release

STATE OF NORTH CAROLINA »
County LS
. STATEVERSUS

CONDITIONS OF RELEASE
AND RELEASE ORDER

(] Your e s sbjectothe condions s shown cn e atcted [ AOCCRT0. [ O
Fadre rmeion

Oo0oooooOooooooooaon

Impaired Driving Holds

Offense involving
impaired driving

§ 15A-534.2. Detention of impaired drivers.
(a) A judicial official conducting an initial appearance for an offen
impaired driving, as defined in G.S. 20-4.01(24a), must follow the procedure in
except as modified by this section. This section may not be inferpreted to impede
right o communicate with counsel and friends.
()  If at the | appearance the judicial offi
ing cvidence nt of the defendant's phy
a danger, if physical injury to himself
property, the judicial L the defendant be held in custody a
defendant that he will) until one of the requirements of subse
provided, however, judicial official must at this time determine the appropriaie
conditions of pretrial accordance with G.S. 15A-534

Clear and convincing
evidence that the
impairment presents
a danger

auNe oooooooodoood

What is clear and convincing?

Okéasonable
‘suspicion

oooooooooooodoood
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When is a defendant

impaired to extent he or

she presents a danger?

| (oI ol Oo0oooooOooooooooaon

10

State v. Bumgarner,

97 N.C. App. 567 (1990)

* Hold warranted based on

—Trooper’s testimony

—Magistrate’s personal
observations

—0.14 alcohol concentration

e oooooooooooodoood

11

State v. Labinski,

188 N.C. App. 120 (2008)

e oooooooooooodoood

12
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No longer impaired
to extent that he
presents danger

<) A defendant subject to detention under this section has thd
under G.S. 15A-534 when the judicial official determines cither th
(1) The defendant’s physical and mental faculties are no longer impaired to the
extent that he presents a danger of physical injury to himself or others or of
damage to property if he is released; or
(2) A sober, responsible adult is willing and able to assume responsibility for the
defendant until his physic nd mental faculties are no longer impaired. If
the defendant is releas the custody of another, the judicial ofTicial may
S. 15A-534,

to pretrial release

bond

The defendant may be d

Sober, responsible adult
willing and able to assume
responsibility for
defendant until no longer
impaired

No longer than
24 hours

| (oI ol Oo0oooooOooooooooaon

13

How does magistrate
determine that defendant is
no longer impaired to the
extent that he/she presents a
danger?

e ooogooooooooooooo

14

G.S. 15A-534.2(d)

) In making his determination whether a defendant detained under this section
remains impaired, the judicial off y request that the defendant to periodic tesis 1o
his alcohol ion. I ] ptable for making preliminary breath ests
20-16.3 may be used for this purpose as well
es. Unless there is evidence
nd some other
must determine that a defend:
impaired. The results of any periodic 1

introduced in evidence:
(1) Against the defendant by the St
proceeding arising out of an offense involving impaired d
@) For any purpose in any proceeding if the test was not performed by
approved by the Commission for Public Health S. 20-139.
a person licensed 10 administer the test by the Department of Health and

Human Services
1 refused to comply with a judicial o

under G

ol concentration may not be

ate in any criminal,

proceeding, or a civil action to review a decision reached by an administrative agency in which
the defendant is a party. (1983, c. 435, 5. 4: 1997-443, . 11A.118(a); 2007-182, 5. 2.)

e ooogooooooooooooo
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May request periodic breath tests

¢ Less than 0.05, no

longer impaired
* Unless evidence that

defendant still
impaired from

combination of
alcohol and some

other impairing
substance or

condition

| (oI ol Oo0oooooOooooooooaon

Who is a sober,

responsible adult willing

and able to assume

responsibility for the

defendant?

e oooooooooooodoood

State v. Haas,

131 N.C. App. 113 (1998)

* Magistrate had no duty to release
defendant to custody of an adult who was a

passenger in the car driven by defendant
when officer informed magistrate that the

adult was extremely intoxicated 80 minutes
earlier

e oooooooooooodoood
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State v. Daniel,
208 N.C. App. 364 (2010)

» No statutory violation when magistrate
refused at 11 p.m. to release defendant to
adult who earlier in evening had odor of
alcohol and who said he had beer with
dinner

« Defendant met with friend for 8 minutes

during crucial period of time after her
arrest, so no prejudice

Oo0oooooOooooooooaon

Implied Consent Offense Notice

§20.3%.4. Inicial appearance.
a) Belore a Magisirate.

will expe:
@ In determ whether there is probable cause to beliove a penson is

o C—
4) The magistrate shall 2
a Inform the person in writing of the established procedure to have
others appear at the jail to observe his condition or to administer an
additional che s if the person is unable to make bond:
and
b. Require the person who is unable to make bond to list all persons he
wishes to contact and telephone numbers on a form that sets forth the
procedure for contacting the persons listed. A copy of this form shall
be filed with the case file.

(b)  The Administrative Office of the Courts shall sdopt Forms (o implement this Article.
(2006-253.5. 5.}

e oooooooooooodoood

20

Procedures for Access

§20-38.5 Facilities.
(@) S
district an

district Court Judge, the Department of Hcalth and Human Services, the

a written procedure for attomeyx and wilnesses to have access 1o
the chemical analysis room.
(2)  Approve the location of wrillen notice of implied-consent rights in the
chemical an; with G.S. 20-16.2.
(3 Approve a pro on arrested for an implicd-consent
offense by ed person contacted by the amested
arvested person is held in custody

and unable to obt

Tease from jail

(b)  Signs shall be posted explaining to the public the procedure for obtaining access 1o

the room where the chemical analysis of the breath is administered and to any person arrested

for an implicd-consent offensc. The initial signs shall be provided by the Department of

Transportation, without costs. The signs shall thereafler be m
¢ buildings and the county cou

ained by the county for all

a motor vehicle or al a temporary location,
the Department of Health and Human Services shall alone perform the functions listed in
subdivisions (a)( 1) and (a)2) of this section. (2006-253, 5. 5)

e oooooooooooodoood
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Procedures for Access

“Aay) i s impuied drivers shall firs check in
with the Stalf Duty Officer o Detention staff on daty at the Guilford County Sheriff's

defendast's
admission ints the sl
2. The Suff st
i that s wi the defendant. The time of hi
g inthe andbythe

ditpatcher on the aftached wotnect cbsenvation form,

3. Booking shall inform the jul supervisoe ca-duty of the witness's presence in e fcilty:
s ing ares. The
the perso e tme 4t
§
obscrvation.

A £ b
an area designated by the Sherif for obscrvation of the defendant. Juil satf shall nose the
B i od the:

s be

o ol it al jail ot
being admitod into say secured rea

6. Guilford County Sheriff's Office stdf ghall ot bld or retsin any personal peopersy items
for the witness =

| (oI ol Oo0oooooOooooooooaon

22

Implied Consent Offense Notice

§20-38.4. Initial appearance.

Appearance Before a May Except as modific

this: Article, & magistrate
e 24 of Chapter 15 of the General Staturcs,

{a
shall follow the procedurcs st forth
(

Art
1) A magisirate may hold an initial appearance at any place within the county
and 1o the extent practicable, he availahle al locations other than the
courthouse when it will expedite the initial appearanc
() In determining whether there is probable cawse to
impaired, the magistrate may review

analyses, receive testimony from any law enfor
impainnent and 1he cireumstances of the ams
cd

is a finding of probable cause. the magist onsider whether
- that the provisions of (.S, 15A-534.2

AOC shall adopt forms

of the established proce
erve his condition or to adn
f the person is unable to make bond:

to have

Require the person who is unable (o make bond 1o list all persons he

wishes 10 contact and telephone numbers on a form that sets forth the

prvenhas flr cortacting U

be filed with the case fil
) The Administrative Oflice of the Courts shal

(2006:253,5. 5.)

persons listed. A copy of this form shall

Pt forms to implement this Article.

e ooogooooooooooooo

23

AOC-CR-271:

Implied Consent Offense Notice

STATE OF NORTH EARCLAA y

Defendant must list contacts

and phone numbers

Magistrate: |
informed defendant

in writing of access
procedures

e ooogooooooooooooo

24
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Implied Consent Offense Notice

§2038.4. Inidal appearance.

(3)  Appeara Except s modified in this Article, a magisirate

shall follow the pros
m

courthouse when it wi
ng whether thers is p

o r— _
“4) The magistrate shall also:

a. Inform the person in writing of the established procedure to have
others appear at the jail to observe his condition or to administer an
additional chemical analysis if the on is unable to make bond;
and

b. Require the person who is unable to make bond to list all persons he

wishes to contact and telephone numbers on a form that sets forth the

procedure for contacting the persons listed. A copy of this form shall
be filed with the case file.

istrative O

the Courts

() implement this Anticle.

(20062

Oo0oooooOooooooooaon

2 st 8 porsons the defendant wishes 1o contact and leiephond numbers on 8 copy of s

reagred requeed the detond:

Tha defendact retusned e form to the aderssgned ot the ~tal sppeyance
The defendant faded b retun thi form at the intel appearance

=3 o S O g

The defendant returmad tha 1orm 13 he undersgned aler fie a0l spoearance

[

rumbers. A copy of s form must be pleced i the case fe. G

[ {5 o 000000 oO0oooooooo
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What's the big deal?

o 000000 oO0oooooooo
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Knoll

| (oI ol Oo0oooooOooooooooaon

28

« If the State violates a defendant’s

statutory right to pretrial release by

impermissibly holding the defendant;
and

* The defendant is—during the crucial
time period following his or her arrest—

denied access to witnesses;

» The defendant may be entitled to
dismissal of the charges.

e oooooooooooodoood

29

* If a defendant charged with an

impaired driving offense is denied

access to witnesses
* He may be entitled to dismissal of

the charges based on a flagrant

violation of his constitutional
rights

* Even if he is lawfully detained

e oooooooooooodoood
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CVRs and
Vehicle Seizures



CVRS AND VEHICLE SEIZURES

Civil License Revocations & Motor Vehicle Seizures ............. CVRs/Vehicle Seizures - Page 1

AOC-CR-323A — Affidavit for Seizure and Impoundment and
Magistrate Order for Impaired Driving..........ccoccovvvervivncrnnnns CVRs/Vehicle Seizures - Page 17



Civil License Revocations &

Motor Vehicle Seizures

www.sog.unc.edu

What is a CVR?

STATE OF NORTH CAROLINA

| Ji - 0000000000 ooooog

CVRs in Implied Consent Cases

CVRs “provide for swift

and certain penalties for
DWI, rather than the

lengthy and uncertain
outcomes of criminal

courts”

(NHTSA 2011 Highway
Safety Countermeasure

Guide at 1-11) 'l’ !
F ';J’I:

o/we. 0000000000000 000

3
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Henry v. Edminston,
315 NC 474 (1986) |
Remedial
highway safety
measure — not
punishment

Ooodooooooooooodd

G.S. 20-16.5 Civil License Revocation (CVR)

1.

LEO has reasonable grounds to believe
person committed implied consent offense
. Person is charged with that offense

. LEO and CA comply with implied consent
procedures re chemical analysis
. Person
a.
. A/C of 0.08 or more

. A/C of 0.04 or more if CMV
. Any A/C if person <21

Q o T

Willfully refuses

Ooodooooooooooood

AOC-CVR-1A

oooooooooooooodo
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G.S. 20-16.5 Civil License Revocation (CVR)
1. LEO has reasonable grounds to believe
person committed implied consent offense
2. Person is charged with offense
3. LEO and CA comply with implied consent
procedures re chemical analysis
4. Person
a. Willfully refuses
b. A/C of 0.08 or more
c. A/C of 0.04 or more if CMV
d. Any A/C if person <21

|G 00o00Doo0o0o0ooooooog

G.S. 20-16.5

1. LEO has reasonable grounds to believe
person committed implied consent
offense.

The undersigned being first duly Sworm says:
1. | am a law enforcement officer. On the day of at @)p)m, 3 law
enforcement officer had reasanable grounds.to believe the above named person. hereinafter referred to as driver, operated a
vehicle (] commarcial motor vehicle) in the above named county upon

while commating an implied-consent offense in that

[ Jjoie 0000000000 ooooog

G.S. 20-16.5

2. Person is charged with that offense

4 The awerwas charged win the implied-consent ofensa ot | G5 201381 [ cmer

@ UNC Oooooooooooooooong
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G.S. 20-16.5

3. The law enforcement officer and chemical
analyst comply with G.S. 20-16.2 and

G.S. 20-139.1 in requiring person’s
submission to or procuring a chemical

analysis.

ouNe Ooodooooooooooodd

Compliance with procedures

] 5 Aterthe sver was charged | lock e dives betire.

‘anatyst suthorized fo aaminister  fest of the arver's breath
6.1 am 3 chemical snalyst and potsess 8 cument pert rised by the [
amical anaiyses of the traad uthzing the intox ECAR 11

Tie specedin G.S. 20-16.210). | completed informing the driver of the Fights 45

craly and o
indicated cn the stiached DHHS 4081
8 Ibegan 0!

15 for  beeatn anaiysis in scccrsance with Ihe.

meoasTuses aporoved by the Depanment of Heath and Human Senvices at (@xp.m onme
dayot, ——
[ sonme oyt a () m. | requested e
e 1o ket 0.8 chemical aniy 3 ¢f IVaher breath o tood o wine.

10 The nattcaton of it enemcal anatysrs
were it made. s " S. 201391 basd on T1e (check oows || AOC-CR- 155
searcn. pedin tus case.  |_rotanty WINCh GEMONSYANEd an EngeNcy At NSKRed e taing of

| e sample winout frst cbxaning o search waman,

".The. bresm | '

Heash and 11, and 5 of the driver's chamical
natyss on the. DHHS 4082 e
i ntox ECAR 1 n the duyel o wsshown onthe prevertive martenance
recerd i 8 copy of he sy s ox proceeding n which e resuts of the chamical ansiysss
may beused

[ uNe Ooodooooooooooood

11

\ North Carolina Department of Health and Human Services

Rights of Person Requested to Submit to a Chemieal

A ne Alcohol Concentration or
Presence of an Impairing Substance Under N.C.G.S. 20-16.2(a)

Last First M

Driver License Number 7 State Date of Birth T Citation Number

[ 1Breath [ |Blood [ ]Subsequent Test

h o ied-consent offense. Und:

1. You have been charged the implie
Iaw, you can refuse any test, but your drivers license will be revoked for one year and
could be revoked for a longer period of time under certain circumstances, and an

officer can compel you fo be tested under other Laws.

The test results, or the fact of your refusal, will be admissible in evidence at trial.

¢ privilege will be revoked immediately for at lcast 30 days if you refuse
test resul or more, 0.04 or more if you were driving a
1 vehicle, or 0.01 or mare if you are under the age of 21

After you are released, you may seek your own test in addition to this test

You may call an atemey for advice and select a witness to view the testing
procedures remaining after the witness arrives, but the testing may not be delayed for
these purposes langer than 30 minutes from the time you are notified of these rights
You must take the test at the end of 30 minutes even if you have not contacted an

omey or your witness has not arrived.

[ lam.[]pm

" Signature of Person Charged

Did defendant call an attorey and/or witness? [ ]NO [ 1YES Time [ Jaml Ip

12
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G.S. 20-139.1

* (b): Chemical analysis of breath admissible if
done pursuant to DHHS rules by person with
permit

+ (b2): preventative maintenance

+ (b3): at least duplicate sequential breath
samples
— results may not differ by more than 0.02
— refusal to give second sample makes first result

admissible

* (b5): may be asked for blood or urine too

|G 00o00Doo0o0o0ooooooog

Duplicate sequential breath samples?

Lot Number: AG011703 Lot Numbex: AG011703
Exp Date: 04 Exp Date: 04/27/2012

Test g/21

DIAG Pass
AIR BLK .00

ACCY CHK .08 ACCY CHK
AIR BLK .00 AIR BLK
8UB TEST .10 11:27pm SUB TEST
AIR BLK .00 11:29pm AIR BLX . :
SUB TEST .*+ 11:32pm SUB TEST .#*+ 11:41pm
AIR BLK .00 11:41pm
NHO TEST
sigéguréé Chem; cal Analyst
Insuff. sample Court cVR
11:32 p.m.
pleNe— ooooooooooooooog

Observation Period

A period during which a chemical analyst
observes the person . . . to determine that the
person . . . has not ingested alcohol or other
fluids, requrgitated, vomited, eaten, or
smoked in the 15 minutes immediately prior
to the collection of a breath specimen. The
chemical analyst may observe while
conducting the operational procedures in
using a breath-testing instrument.

@ UNC Oooooooooooooooong
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Intoximeter: Intox EC/IR Il

10A NCAC 41B .032.
The operational proced

RS: MODEL INTOX EC/IR I
ing the Intoximeters, Model Intox EC/IR Il are:

@

@) est sequence;

) Enter information as prompted:

3) Verify instrument accus

) When "PLEASE BLOW™ appears, collect breath sample;
) When "PLEASE BLOW” appears, collect breath sample; and

) Print test record
If the alcohol concentrations differ by more than 0.02, a third or fourth breath sample shall be collected when "PLEASE
BLOW™ appears.  Subsequent tests shall be administered as soon as feasible by repeating steps (1) through (8), as
applicable.

History Note: G.5. 20-139.1b)
Eff: November 1, 2007.

ouNe Ooodooooooooooodd

Exception: G.S. 20-16.5(n)

Currently revoked DL
* No LDP

Not eligible for restoration during period of
CVR

» Then not required to issue CVR
« If exception applies, and no CVR issued,

must file copy of documentary evidence
and set out in writing other evidence

gle—— ooooooooooooooog

AOC-CVR-02: Revocation Order

STATE OF HORTH CAROLINA

evocaToN oo

n
MEN FERSONPRESENT

@ UNG oooooooooooooodo
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Revocation period if pending offense

L CVR ends
Minimum §
; N when min rev
CVRin Case 1 revz(r:s)téon period expires
P & fee paid
Case 1 CVRin Lasts until
: final J in
pending Case 2 Cases 1 & 2
@/uNe. 00o00Doo0o0o0ooooooog

19

STATE OF NORTH CAROLINA o
Affidavit - No coumy LraSCme.
License A=
AFFIDAVIT - NO LICENSE
AOC-CVR-8 s
[ —
o= f—
P
== =
plooerr= 8
i
et et et
yaaigns e
Deviorsen JReR—
et
o icrem oy tna per——
ORNAFFRMED ANO SUMCHBEDTO BIFOREME
o L]
o/we. 0000000000000 000

21
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S — S
Appeal from CVR e
AOC-CVR-5

ouNe 00000000000 oO00gg

22

Hearing to contest CVR

* Time for hearing
— Within 3 working days if before magistrate

— Within 5 working days if before judge
— If deadline missed, revocation must be rescinded (unless

person contesting CVR contributed to delay)

Issue(s) on appeal

— Was contested condition under G.S. 20-16.5 satisfied?

— Was there a pending offense for which license had been
or is revoked under G.S. 20-16.5?

* Standard of review

— Greater weight of the evidence

gle—— ooooooooooooooog

Review hearing

* Witness may submit evidence via affidavit
unless subpoenaed

* Judicial official may question witnesses

* Unless contested, statements in revocation
report may be accepted as true

* Judicial official may adjourn to seek additional
evidence

— But hearing still must be completed in 3 or 5 days

— Unless person contesting revocation contributed to

delay

gl ooooDooooooooooog
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Multiple Offenses

Danielle Driver is charged with driving

while impaired (G.S. 20-138.1) and
driving after consuming by a person
under 21 (G.S. 20-138.3). All of the

requirements for civil license
revocation under G.S. 20-16.5 are

satisfied.

Do you order one revocation or two?

o/ UNG ooodooooooooo0ocooog

Violation of A/C restriction on license NOT
implied consent offense

NOTE TOOFFICER: The afice snoutdreve wnd oo e st uctond on S Two i tum _ ATTACH TEST RECORD TICKET HERE

STATE OF

lot Justoe
NOTE A vammen fion

- The driver violated a drivers

|ORT OF

- license restriction by . . .

ot which the Orivees icarss had been of & revoked under G S 20185
5 Afier e dirver s charged, | ook the drier before.
anay

admnster a test of he.

[ uNe Ooodooooooooooood

What about violation of an ignition

interlock restriction?

* DWLR (G.S. 20-17.8(f))
* Revocation under G.S. 20-17.8(f)

—Lasts until case is resolved
—AOC-CR-341

* If alcohol consumed, then DWLR for
ignition interlock violation is implied

consent offense

* So CVR also may issue

@ UNG oooooooooooooodo

CVRs/Vehicle Seizures - Page 9



Ignition Interlock and LDP violations

STATE OF NORTH CAROLINA | 2

County

STATEVERSUS

ORDER TO SURRENOER LICENSE
OR LIMITED DRIVING PRIVILEGE

RORABLE CAUSE

o/ UNG Ooodooooooooooodd

Driving While License Civilly Revoked

* DWLR 20-28(a2)
* If minimum revocation period has expired, then

punished as if convicted of NOL, but offense is
still DWLR

[ uNe Ooodooooooooooood

Search warrants for blood

P STATE OF NORTM CAROLNA
OR BLOCD

EARCH WARRANT F
OR URINE IN DY CASES

@ UNG oooooooooooooodo
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G.S. 20-13.3:

CVR for 16- and 17-year-olds

o/ UNG Ooodooooooooooodd

What about Daniel?

* Daniel is 17. He has a

full provisional license.
« He is charged with

speeding 82 in a 65
mph zone on January

5,2012.

* Must Daniel be arrested
for this offense?

« Is Daniel’s license
subject to revocation?

[ uNe Ooodooooooooooood

What about Lilly?
,5 + Lilly is 16. She has a

limited provisional
license.

» She is charged with

driving after consuming
by a person under 21

* The results of her
breath test are 0.02

+ Is Lilly’s license subject
to civil revocation?

3 * Under what provision?

@ UNG oooooooooooooodo
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Motor Vehicle Seizure & Impoundment:

G.S. 20-28.3

ouNe Ooodooooooooooodd

34

Vehicle Seizure & Impoundment:

G.S. 20-28.3

» A motor vehicle driven by a person charged with a
an offense involving impaired driving is subject to

seizure if
— At the time of the violation, the person’s license was

revoked as a result of a prior impaired driving license
revocation, or

— At the time of the violation, the person was driving

without a valid drivers license and was not covered by an
automobile insurance policy

gle—— Ooodooooooooooood

35

Offenses involving impaired driving

111 OFFENSES INVOLVING IMPAIRED DRIVING
G.5. 20-401(248) defines "oflense invoving impared & iing” 10 Ikxse the folowing:

impaired driving under G.§. 20-138.1,
any offense set forth under G.S. 20-141.4 based on impaired driving:

first or second degree murder under G.S. 14-17 or involu
on impaired driving:

y mansisughler under G.S. 14-18 when the charge is based

impaired driving in @ commercial vehicke under G S. 20-138.2

- habaual impased driving under G.S. 20-138.5.

@ UNG OoOooooooogoooooogg

36
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Prior impaired driving license revocation

[ 1V.IMPAIRED DRIVING LICENSE G.5. 20-28.2(a)
Under G.S. 20-26.2(a). 'S dy kcense s an s
pursuant to any of the following statutes.

65 20932 - Driving After Cansuming AkcoholDrugs Whie Less Then 21
G.S.20-16(a)(B) - Matary Driving Whie Impaied
G5 20162 ‘Refused Chemcal Test
G5 20165 Crid Revocaten
GS 20170)2 - Criing Wile Impared
Orfvng Whilo impaired in Commercial Motor Verscle
G5 201385 - Habitual Driving Whi Impared
G.S. 20-17(aX12) - Tronsporting Open Containss - 2nd Or Subsequent

G.S 20-16(0)7) - Sinilar To Driving ting In NG Revocation

G.S. 20-17(a)(1) - Mansloughier Invoiving Driving While Impaired

G5 20-17(a)) - Any Felonyin The Commission Of Which A Motor Vehicke is Used. if The Ofiense Involves
Impaired Dri

G.S 2047(a)® - Any Offense Set Forth Under G 20-141.4 Based On Impaired Driving

G5 2017(6)11) - Conviction Of Assaul With A Mok Vehels If Offense lvoives Impoxed riviog

G.S 20.28.20a)3) - Laws of ancther state whon which tho
substanbialy ssmiar conduct thet A commtied in this stale woukd resut in 8 revocation based on one of
the offenses ksted above

ouNe Ooodooooooooooodd

Vehicle Seizure & Impoundment:

G.S. 20-28.3

» A motor vehicle driven by a person charged with a
an offense involving impaired driving is subject to

seizure if

— At the time of the violation, the person’s license was
revoked as a result of a prior impaired driving license

revocation, or
— At the time of the violation, the person was driving

without a valid drivers license and was not covered by an
automobile insurance policy

gle—— ooooooooooooooog
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Driving While Not Covered by an

Automobile Liability Policy

@ UNG oooooooooooooodo
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Exceptions to Seizure

1. Vehicle reported stolen

2. Rental vehicle and driver not listed in

contract

ol ooooooooooooooogd

SR G Ao ¥ .
Affidavit for Seizure T
and Impoundment
AOC-CR-323
pleNe— ooooooooooooooog
41
!
!
'}
/
‘ rd
g
- -
=
Expedited Sales
$1500 or less, may be sold after 90 days
When towing & storage costs > 85% FMV
QuNe Oooooooooooooooong
42
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Purpose?

“[Kleeping impaired drivers and their cars off
the roads”
State v. Chisholm, 135 N.C. App. 578, 584 (1999)

Vehicle impoundment for DWI offenders
“reduces recidivism while the vehicle is in
custody and to a lesser extent after the vehicle
has been released.”

NHTSA, 2011 Highway Safety Countermeasure
Guide at 1-34.

o uNe ooooooooooooooogd

43

DWI Seizure and Impoundment

» No waiver of towing and storage fees!

+ G.S. 20-28.3(c): if requirements for seizure not
met, the magistrate must order motor vehicle
released to owner “upon payment of towing and
storage fees”

gle—— Ooodooooooooooood

44
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File No.
(TYPE OR PRINT IN BLACK INK) ’

STATE OF NORTH CAROLINA In The General Court Of Justice
County District Court Division

Name And Address Of Defendant OFFICER’S AFFIDAVIT FOR SEIZURE AND
IMPOUNDMENT AND MAGISTRATE’S ORDER -
IMPAIRED DRIVING

G.S. 20-28.3
Defendant’s Drivers License No. State Name And Address Of Vehicle Owner
Vehicle Identification No. Vehicle License No.
State | Year Make Model Body Style

Present Location Of Motor Vehicle

Date Of Offense Date Of Seizure Time Of Seizure D AM

[]pm

1. OFFICER’S AFFIDAVIT

The undersigned being first duly sworn says:
1. 1 am a law enforcement officer. On or about the date of offense shown above, | had probable cause to believe that the defendant named above drove the motor vehicle

described above in the above county upon (Give street, highway or public vehicular area.)

while committing an offense involving impaired driving in

violation of |:| G.S. 20-138.1 |:| G.S. 20-138.5 D G.S. (See Section III on reverse for a list of offenses involving impaired driving.)

in that: (List sufficient facts to constitute probable cause.)

|:| (Check if defendant charged under G.S. 20-138.5.) and a check of the Division of Motor Vehicles’ records or other reliable information indicates that the defendant has
been convicted of three (3) or more offenses involving impaired driving as defined in G.S. 20-4.01(24a) within ten (10) years of the date of offense shown above.

2. | charged the defendant with an offense in violation of the statute cited above.

3. A check of the records of the Division of Motor Vehicles or other reliable information indicates that, at the time of the above offense,
|:| the defendant’s drivers license was revoked as a result of a prior impaired driving license revocation as defined in G.S. 20-28.2(a). (See Section IV on reverse for a list of
impaired driving license revocations.) D the defendant was driving without a valid drivers license and was not covered by an automobile liability insurance policy.

4. A check of law enforcement records or other reliable information indicates that the motor vehicle described above has not been reported stolen.

5. The motor vehicle described above is not a rental vehicle, or if it is a rental vehicle, the defendant is listed as an authorized driver on the rental contract.

6. |:| (a) On the date of seizure shown above, | seized the vehicle described above and it is presently at the location shown above.

|:| (b) The motor vehicle has not yet been seized.

Signature Of Seizing Officer

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature Of Official Authorized To Administer Oaths Name Of Seizing Officer (type or print)

[ |Magistrate [ |Deputy CSC [ | Assistant CSC  [_] Clerk Of Superior Court| Name Of Department Or Agency Of Officer
Date My Commission Expires

|:| Notary

County Where Notarized

SEAL

| 11. MAGISTRATE’S ORDER

On the basis of the facts set forth in the above Affidavit and any additional information furnished under oath, the undersigned finds that the requirements of G.S. 20-28.3 for the
seizure and impoundment of the motor vehicle described above D have |:| have not  been met.
1. |:| a. It is ORDERED that the above described motor vehicle be impounded and held pending further orders of the court.
|:| b. It is ORDERED that any officer with authority and jurisdiction seize the above described motor vehicle and that it be impounded and held pending further orders of
the court.
|:| 2. Itis ORDERED that the above described motor vehicle be released to the motor vehicle owner upon payment of all towing and storage charges incurred as a result of
the seizure of that vehicle.

Date Name Of Magistrate (type or print) Signature Of Magistrate

NOTE TO OFFICER: The seizing officer shall notify the Division of Motor Vehicles (DMV) of the seizure as soon as practical, but not later than 24 hours after the seizure
of the motor vehicle. G.S. 20-28.3(b). The seizing officer should complete form LT-176 and forward it to the officer’s DCI terminal operator. The
terminal operator will then transmit the information to DMV via DCI. This Order authorizes any officer with jurisdiction to enter the property of the
defendant to seize the motor vehicle. Consent or a search warrant is required to enter the private property of another. G.S. 20-28.3(c1).

NOTE TO MAGISTRATE: The magistrate shall provide the original of this form to the Clerk. G.S. 20-28.3(c). The magistrate should provide copies to the defendant and to the
seizing officer.

NOTE TO CLERK: If a seizure is ordered, the Clerk shall provide copies of this form to the district attorney and the attorney for the county board of education.

G.S. 20-28.3(c).

(Over)
AOC-CR-323A, Rev. 3/17
© 2017 Administrative Office of the Courts
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I11. OFFENSES INVOLVING IMPAIRED DRIVING |

G.S. 20-4.01(24a) defines “offense involving impaired driving” to include the following:
- impaired driving under G.S. 20-138.1;
- any offense set forth under G.S. 20-141.4 based on impaired driving;
- first or second degree murder under G.S. 14-17 or involuntary manslaughter under G.S. 14-18 when the charge is based on impaired driving;
- impaired driving in a commercial vehicle under G.S. 20-138.2;
- habitual impaired driving under G.S. 20-138.5.

| 1V. IMPAIRED DRIVING LICENSE REVOCATIONS - G.S. 20-28.2(a) |

Under G.S. 20-28.2(a), the revocation of a person’s drivers license is an impaired driving license revocation if the revocation is pursuant to any of the
following statutes:

G.S. 20-13.2 - Driving After Consuming Alcohol/Drugs While Less Than 21
G.S. 20-16(a)(8b) - Military Driving While Impaired
G.S. 20-16.2 - Refused Chemical Test
G.S. 20-16.5 - Civil Revocation
G.S. 20-17(a)(2) - Driving While Impaired
- Driving While Impaired In Commercial Motor Vehicle
G.S. 20-138.5 - Habitual Driving While Impaired
G.S. 20-17(a)(12) - Transporting Open Container - 2nd Or Subsequent
G.S. 20-16(a)(7) - Out-Of-State Offense Similar To Driving While Impaired Resulting In NC Revocation
G.S. 20-17(a)(1) - Manslaughter Involving Driving While Impaired
G.S. 20-17(a)(3) - Any Felony In The Commission Of Which A Motor Vehicle Is Used, If The Offense Involves Impaired Driving
G.S. 20-17(a)(9) - Any Offense Set Forth Under G.S. 20-141.4 Based On Impaired Driving
G.S. 20-17(a)(11) - Conviction Of Assault With A Motor Vehicle If Offense Involves Impaired Driving
G.S. 20-28.2(a)(3) - Laws of another state when the offense for which the person’s drivers license is revoked prohibits substantially similar

conduct that if committed in this state would result in a revocation based on one of the offenses listed above.

V. GROUNDS FOR SEIZURE - G.S. 20-28.3(a) |

A motor vehicle is subject to seizure if the driver is charged with an offense involving impaired driving as listed in Section III above and at the time of
the offense

- the driver’s license is revoked for one of the reasons listed in Section IV above or
- the driver does not have a valid drivers license and is not covered by an automobile liability insurance policy.

AOC-CR-323A, Side Two, Rev. 3/17
© 2017 Administrative Office of the Courts
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A Short Introduction to Search Warrants

Jeff Welty
UNC School of Government
July 2018

Overview and history. The founders of the United States of America valued individual liberty. They
abhorred the absolute power of the English king and believed in limiting the power of the government.
The first ten amendments to the Constitution — commonly known as the Bill of Rights — reflect the

founders’ shared commitment to freedom from government oppression.

Different amendments protect different rights. For example, the First Amendment protects free
speech and the free exercise of religion, while the Second Amendment protects the right to bear arms.
The Fourth Amendment to the Constitution is the amendment that is pertinent to search warrants. It

protects citizens’ rights to be free from unreasonable searches and seizures. The Amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized.

In this context, the reference to “Warrants” means search warrants. A search warrant is simply
“a court order . . . directing a law-enforcement officer to search designated premises, vehicles, or
persons for the purpose of seizing designated items.”* The Fourth Amendment requires that a search
warrant be supported by probable cause and that it be limited in scope to a particular place to be
searched and particular things to be seized. These requirements were reactions to the English concept
of a general warrant, which gave the king’s officers unlimited authority to enter and search people’s
homes for evidence of wrongdoing. The founders believed that officers should be able to invade
people’s homes only to the extent necessary to collect evidence of a specific offense, and only after a
judicial official had determined that it was likely that evidence of wrongdoing would be found. The

North Carolina Constitution contains similar provisions protecting citizens from unreasonable searches.?

1G.S. 15A-241.

2 Art. | sec. 20 of the North Carolina Constitution provides: “General warrants, whereby any officer or other person
may be commanded to search suspected places without evidence of the act committed, or to seize any person or
persons not named, whose offense is not particularly described and supported by evidence, are dangerous to
liberty and shall not be granted.” Court decisions have interpreted this language to be virtually coextensive with
the protections of the Fourth Amendment.

Search Warrants - Page 1



The Fourth Amendment is the cornerstone of the law concerning search and seizure.? Courts have

interpreted the Amendment as stating or implying the following precepts:

e Searches and seizures must be reasonable.

e Searches conducted pursuant to a valid warrant are reasonable.

e Avalid warrant requires (1) probable cause, (2) a specific description of the place to be
searched, and (3) a specific description of the property to be seized.

e Searches conducted without a valid warrant are unreasonable unless an exception to the
warrant requirement applies. (There are quite a few exceptions, including consent and exigent

circumstances, but the exceptions are beyond the scope of this paper.)

Because the Fourth Amendment often requires officers to obtain search warrants before conducting
searches, and because applications for search warrants are often directed to magistrates, it is important
for magistrates to understand the legal limits on search warrants, including the requirements of

probable cause and particularity. Those topics are discussed in greater detail below.

Applying for a search warrant. Normally, the person seeking a search warrant will be a law enforcement
officer. The officer may use form AOC-CR-119, which is available on the NCAOC website, or may use a
form or format created by his or her agency. It is common, but not required, for officers to attach
supplementary pages to the form rather than trying to cram all of the necessary information into the

blanks on the form.

Whatever form is used, the application will contain a sworn statement, or affidavit, from the
applicant. The statement must set forth factual information that establishes probable cause to believe

that items subject to seizure — generally, evidence of a crime — will be found in a particular place.*

The application may be submitted to any magistrate or judge. If the issuing official is a superior
court judge or an appellate judge, the search warrant is valid statewide, while a search warrant issued

by a district court judge is valid throughout the judge’s district, and one issued by a magistrate is valid in

3 Although the Fourth Amendment is the foundation of the law in this area, statutory and case law are also
pertinent. For example, Article 11 of Chapter 15A of the North Carolina General Statutes establishes a number of
important procedural requirements governing search warrants.

4G.S. 15A-244.
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the magistrate’s county.® Because judges are often busy with court during the day and are not formally

“on duty” at night, most search warrant applications are presented to magistrates.

Determining probable cause. The magistrate must determine whether the application does, in fact,
establish probable cause. Probable cause is meant to be a practical and common sense standard. It is a
lower hurdle than proof beyond a reasonable doubt, or even proof by a preponderance of the evidence.
On the other hand, it must be more than a hunch or a suspicion. There is a considerable body of case
law regarding whether certain facts amount to probable cause. Many of those cases are collected and

summarized in Robert L. Farb, Arrest, Search, and Investigation in North Carolina (5" ed. 2015).

Often, the application will provide information that the applicant received from another source,
as opposed to his or her own observations. That is perfectly acceptable, but it is important to consider
the reliability of the source when determining whether probable cause exists. The other source may be
another officer; a crime victim; a witness; a confidential informant; or an anonymous tipster. Generally,
information from other officers, victims, and ordinary witnesses may be treated as credible unless there
is a reason to do otherwise. By contrast, information from confidential informants and anonymous
tipsters should be viewed with a healthy skepticism. Such information normally isn’t reliable enough to
provide probable cause on its own — it must be corroborated, at least in part, unless it comes from an

informant with a proven track record of reliability.

Sometimes the information in an application will provide probable cause that evidence of a
crime was present at a particular location at one time, but that time is long past. For example, an officer
may develop evidence that a suspect sold drugs from his house six months ago. Such information is said
to be “stale” and will not provide probable cause to support a search warrant. Courts have suggested
that information older than two months is at a greater risk of being stale, but staleness depends on
many factors other than how old the information is, including what kind of evidence is at issue and

whether the crime in question was a one-time incident or an ongoing business activity.

Determining particularity. In addition to determining probable cause, a judicial official must determine
whether a search warrant application describes the place to be searched and the property to be seized
with sufficient particularity. The purpose of the particularity requirement is to ensure that officers

search for the right items in the right places and do not go on general rummaging expeditions.

®G.S. 15A-243.
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As to the place to be searched, it is generally sufficient to describe real property, such as a home
or an apartment, by its address. However, providing additional information, such as a description of the
premises, its longitude and latitude, or driving directions to reach it, is a common practice and may be
helpful if the address turns out to be inaccurate. Vehicles likewise may be identified by plate number or

VIN number but also may be described by make, model, color, and the like.

As to the object of the search, the description should be sufficiently precise that an officer not
involved in the investigation could read the description of the items to be seized and know what
property to seize and what to leave in place. The more common an item is, and the more likely that it
may be possessed legally, the more specific the description should be. For example, in a case involving a
stolen bicycle, it might not be sufficient to describe the property to be seized simply as “a bicycle” —
bicycles are very common and are legal to possess, and an officer executing the warrant could easily
come across multiple bicycles on the premises and be unsure which one to seize. “A blue girls’ Trek
bicycle with a white wicker basket on the handlebars” would be a much better description. By contrast,
courts are more forgiving when the property in question is contraband that it would never be wrong to

seize. So, “a quantity of cocaine” might be a perfectly adequate description.

Issuance, execution, and return. If the application establishes probable cause, satisfies the particularity
requirement, and is otherwise in order, a magistrate should issue the warrant. An officer must execute
the warrant — that is, must conduct the search — within 48 hours.® Once the warrant has been executed,
the officer must provide a list of items seized to the person from whom they were taken,” and must

return the warrant to the clerk along with a copy of the list.®

6G.S. 15A-248.
7G.S. 15A-254.
8 G.S. 15A-257.
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Test Yourself

Answer the following questions, then check the answers on the back side of this sheet.

1. Which amendment to the United States Constitution concerns search and seizure?

. The First Amendment

. The Second Amendment

. The Fourth Amendment

. The Fourteenth Amendment

o O T o

N

. What is the legal standard for issuance of a search warrant?

. Probable cause

. Reasonable suspicion

. Preponderance of the evidence
. Beyond a reasonable doubt

o 0O T w

w

. Which of the following may not issue a search warrant?

. Magistrate

. Sheriff

. District court judge

. Chief Justice of the Supreme Court of North Carolina

o O T w

I

. May probable cause be based on information provided by a confidential informant?

No
. Yes, if the informant has a track record of reliability

. Yes, if the information has been corroborated by a law enforcement officer
. Both (b) and (c)

Qa0 oo

v

. What period of time have courts said increases the risk that information will be stale?

. 24 hours
.48 hours

. Two weeks

. Two months

o O T o
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Answers:c,a, b, d, d
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Problem Pack for Search Warrants 101
Jeff Welty

School of Government

July 2018

1. Does the following information provide probable cause?

A narcotics officer states that yesterday, he purchased two ounces of cocaine for $1,650 in
marked bills. The cocaine was delivered to the applicant by three men, who were arrested
when they delivered the cocaine. The officer further states that during the purchase, he and
the suspects were under surveillance by other officers. The applicant states that “from the
movement of the suspects during and before the purchase . . . and information received from
two confidential sources of information after the purchase . . . the applicant has reason to
believe that the U.S. currency . .. and other controlled substances are at this time located in” a
residence belonging to a fourth man.

2.  Does the following information provide probable cause?

An officer applies for a search warrant, stating: “A reliable informant who has provided
accurate and reliable information in the past and whose information in the past had led to
arrest[s] and convictions under the N.C. Controlled Substance[s] Act has told the undersigned
that approximately one week ago the informant saw Lilly Ann Beam with approximately one
pound of marijuana at her home on Ridge Road. Another informant told the undersigned that
Lilly Ann Beam sold marijuana to them [today]. Lilly Ann Beam is on probation for [a] violation
of the Controlled Substance[s] Act.” The officer wants a warrant to search Beam’s home for
marijuana.

3. Does the following information provide probable cause?

An officer states that he has been “informed by a reliable confidential informant that he has
been inside the [residence that is the subject of the warrant] within the past 48 hours and has
seen cocaine inside the residence and cocaine is being sold at this time by the . .. occupants.
The informant is familiar with how cocaine is packaged and sold on the streets, and he has
used cocaine in the past. We have known this informant for three weeks and information
provided by this informant has resulted in the seizure of controlled substances included in the
N.C. Controlled Substances Act and led to the arrest of at least six individuals for violations of
the N.C. Controlled Substances Act.”

Search Warrants - Page 7



Does the following information provide probable cause?

A deputy states: “During the last year | have been involved in several investigations concerning
drug offenses in [this] County. Within the past five days . . . [a person] contacted me. This
person offered his assistance . . . in the investigation of drug sales . . . . This person told me that
he had been inside the residence [that is the subject of the warrant] where he observed a
room filled with marijuana plants. He stated that the suspect Charles Wayne Newcomb was
maintaining the plants. This applicant confirmed the identity of the suspect to be Charles
Wayne Newcomb. This information was obtained through D.M.V. records through vehicle
registration. This applicant further checked with Duke Power Company and found this
residence to have Charles Wayne Newcomb listed as the current occupant.”

Does the following information provide probable cause?

An officer states: “Sometime between [one and five days ago],” the Fairchild Christian School
in the City of Livingston “was broken into and two microscopes [described by brand elsewhere
in the application]” were stolen. The officer also states that “sometime prior to this application
a reliable and confidential informant personally contacted the applicant with the information
that the stolen microscopes are in the above described residence of Mark Timothy Roark.” The
officer is seeking a warrant to search Roark’s residence.

Does the following information provide probable cause?

An officer states that she and other officers “have received information from a confidential and
reliable informant that . . . Bo King is residing at 1509 Luther Street and is possessing cocaine
for the purpose of sale at 1509 Luther Street. This informant has been to 1509 Luther Street
within the past 48 hours and has observed Bo King possessing cocaine. This informant is
familiar with cocaine and how it is packaged for street use. [The officers] have known this
informant for approximately [one and a half years] and during this time this informant's
information has led to the arrests and convictions of many people for violations of the North
Carolina Controlled Substances Act.” The officer is seeking a search warrant for 1509 Luther
Street.

Does the following information provide probable cause?

An experienced narcotics officer states that he “has received information from a confidential
and reliable informant that James Paul Brody is possessing and selling cocaine from his
residence at 3124 Olde Creek Trail. . . . This informant has arranged, negotiated and purchased
cocaine from Brody under the direct supervision of [the applicant] and has been to 3124 Olde
Creek Trail . . . within the past 48 hours and has observed Brody possessing and selling cocaine.
.. . Investigators have known this informant for approximately two weeks. This informant has
provided information on other persons involved in drug trafficking . . . which we have
investigated independently. Through interviews with the informant, detectives know this
informant is familiar with drug pricing and how controlled substances are packaged and sold
for distribution.” The officer is seeking a search warrant for 3124 Olde Creek Trail.
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10.

11.

12.

Does the following information provide probable cause?
An informant told an officer that the defendant was growing marijuana in his house. According
to the officer, “all previous information from the confidential informant had proven to be
truthful and accurate.” The officer conducted a knock and talk at the defendant’s home. No
one answered the door, but the officer saw “substantial mold and condensation [in a window]
... consistent with the heat and humidity associated with marijuana growing operations,” and
he heard the sound of a generator running, which was consistent with the informant’s report.
Based on this information, the officer wants a search warrant for the house.
A search warrant issued on the basis of information supplied by a victim or witness named in
an affidavit is usually valid if there is no reason to believe the named person’s information is
unreliable.

True/False

A search warrant issued on the basis of information supplied by a confidential informant is
usually valid even if no other basis for reliability appears in the affidavit.

True/False

A magistrate may not issue a search warrant based upon hearsay.

True/False

Which of the following are adequate descriptions of things to be seized?
a.  “quantity of marijuana”

b.  “quantity of stolen iPads”

c. “cocaine”

d. “stolen property”

e. “evidence of any crime”

g. “Xbox game console with a Mellow Mushroom sticker on the top”

h.  “journals, registers, ledgers, canceled checks, and similar records and documents that
constitute evidence of the embezzlement described in the affidavit”

i “Glock 19 9mm handgun”
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13.

14.

15.

16.

Which of the following describe the place to be searched adequately?
a. single family dwelling at 1132 Yale Place, Durham, N.C.
b. anapartmentin the building at 198 West Cameron Avenue, Chapel Hill, N.C.

c. single family dwelling at 1818 Jameston Drive, Greensboro, N.C. and a 1990 Oldsmobile
Delta 88, N.C. license plate number SFL 298, located in the driveway there

d. John Smith's apartment at the Oaks Apartments, Chapel Hill, N.C.
e. yellow 2 story stucco, Dutch colonial dwelling, located on Arrow Wood Drive (street
number unknown), exactly 1 mile north of the intersection of US 15, on the east side of

the road, Bahama, N.C. The dwelling has a green roof, green shutters, and a driveway
with an oak tree on either side.

If you have a street address, there is no reason to include a physical description of the
building.

True/False
Failure to include a physical description of the building will render a search warrant invalid
even if the address (street and number) is given and is correct.

True/False
If the officer who applies for a search warrant gives the magistrate information other than
that in the affidavit, the magistrate
a. may not consider this information under any circumstances.
b. may always consider this information.

c. may consider this information only if the affidavit is amended or a new affidavit is
submitted.

d. may consider this information only if the affidavit is amended or a new affidavit is

submitted or if magistrate reduces the information to writing and files it with clerk, or if
magistrate prepares a tape recording of the oral testimony.
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Evaluation of Search Warrant Applications

Application 1

Would you issue a search warrant based on this application?

If not, why not? Be specific.

If so, do you have any reservations or concerns about it? Be specific.

Application 2

Would you issue a search warrant based on this application?

If not, why not? Be specific.

If so, do you have any reservations or concerns about it? Be specific.

Application 3

Would you issue a search warrant based on this application?

If not, why not? Be specific.

If so, do you have any reservations or concerns about it? Be specific.
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ATTACHMENT
CONTINUATION OF A SKEARCH WARRANT 000005

INTHE MATTER: _TIMOTHY WEAVER 1/26/1960 AND KENNETH WAYNE
BARTLETT 12/27/1961 507 PARK AVENUE DURHAM NC

Description of Premises to be Searched

In the following premises: 507 PARK AVENUE. 507 PARK AVENUE IS A WHITE
FRAME HOUSE WITH THE NUMBERS 507 DISPLAYED ON THE FRONT OF THE
HOUSE. THERE ARE BRICK PILLARS ON THE FRONT OF THE HOUSE AND
THERE IS ALSO A PORCH THAT EXTENDS THE LENGTH OF THE FRONT OF THE
HOUSE. THERE IS A WHITE SHED IN THE BACK OF THE HOUSE USED AS A
RESIDENCE BY KENNETH WAYNE BARTLETT AND KIMBERLY GRAY.

in the following vehicles: A BLUE PINTC STATION WAGON POSSESSED BY MR.
TIMOTHY WEAVER AND MR, KENNETH WAYNE BARTLETT. A WHITE VOLVO
POSSESSED BY MR. TIMOTHY WEAVER AND MR. KENNETH WAYNE BARTLETT.
ANY QTHER VEHICLE THAT IS POSSESSED OR OCCUPIED BY TIMOTHY
WEAVER, KENNETH WAYNE BARTLETT, OR ANY OTHER PERSONS INVOLVED
INILLEGAL ACTIVITY AT 507 PARK AVENUE DURHAM NC.

Directions fror Police Station 1, 2400 Holtoway Street Durham N.C, ~ TURN LEFT ONTO
HOLLOWAY STREET. TRAVEL WEST ON HOLLOWAY STREET FOR
APPROXIMATELY I MILE UNTIL YOU GET TC NORTH GUTHRIE AVENUE. TURN
LEFT ONTO NORTH GUTHRIE AVENUE. MAKE A RIGHT ONTO SOUTHGATE
STREET AND THEN ANOTHER RIGHT ONTO PARK AVENUE, ENDING AT 507
PARK AVENUE,

Probable Cause Affidavit

The applicant swears to the following facts to establish probable cause for the issuance of a
search warrant; ! BEING THE AFFIANT, INVESTIGATOR AM, CRISTALDI, AM
CURRENTLY EMPLOYED AS A POLICE OFFICER WITH THE DURHAM POLICE
DEPARTMENT. MY JOB DUTIES INCLUDE INVESTIGATING AND ENFORCING
THE CRIMINAL LAWS ENACTED BY THE STATE OF NORTH CAROLINA. [ HAVE
RECEIVED OVER 900 HOURS OF FORMAL TRAINING FROM THE DURHAM
POLICE DEPARTMENT IN VARIOUS TOPICAL AREAS INCLUDING POLICE LAW
INSTITUTE, CRIMINAL INVESTIGATIONS, AND INTERVIEW & INTERROGATION.
i HAVE BEEN EMPLOYED BY THE DURHAM POLICE DEPARTMENT FOR OVER 6
YEARSAND HAVE CONDUCTED OR BEEN INVOLVED IN EXCESS OF 100
INVESTIGATIONS AND AM CURRENTLY ASSIGNED TO THE DISTRICT |
INVESTIGATIONS DIVISION WHERE I INVESTIGATE PROPERTY AND VIOLENT
CRIMES TO INCLUDE ROBBERJES, RAPES, KIDNAPFINGS, ASSAULTS, AND
BURLGARIES.,

ON 3/25/07 1 SPOKE WITH TWO INDEPENDENT WITNESSES THAT TOLD ME
TIMOTHY WEAVER HAS BEEI;EAYR\JG KENNETH WLETT AND
Affiant g /////fzé'—éj Magistrate: WL

Date: 7/24

APPLICATION
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ATTACHMENT g
CONTINUATION OF A sEARCH WARRANT O O O G 086

IN THE MATTER:_ TIMOTHY WEAVER 1/26/1960 AND KENNETH WAYNE
BARTLETT 12/27/196) 507 PARK AVENUE DURHAM NC

OTHERS CASH MONEY FOR PIPES AND COIL. MR, BARTLETT GOES OUT TO
NEW HOUSING DEVELOPMENTS, APARTMENT COMPLEXES AND ANYWHERE
ELSE HE CAN FIND PIPES AND COILS AND STEALS IT FROM THESE LOCATIONS.
MR. BARTLETT USES ONE OF MR. WEAVERS VEHICLES TO TRANSPORT THIS
STOLEN PIPE AND COIL BACK TO MR. WEAVER. MR, WEAVER THEN SELLS
THE COPPER WIRE TO A SCRAP YARD AND SPLITS THE PROFITS WITH MR,
BARTLETT. MY INDEPENDENT WITNESSES TOLD ME TEAT ON 3/24/07 MR.
BARTLETT WENT INTO CARY DRIVING A VEHICLE THAT MR, WEAVER GAVE
TO HIM TO USE. MR. BARTLETT THEN WENT WITH HIS GIRLFRIEND
(KIMBERLY GRAY) TO CARY WHERE THEY MADE FOUR TRIPS BACK AND
FORTH FROM CARY TO DURHAM WITH COPPER WIRE MR, BARTLETT HAD
STOLEN FROM THE HOUSES. THE COPPER WIRE INCLUDED THE LARGE
COPPER PIPE THAT HAD THE PLACEMENT LOCATION INSIDE THE HOUSE
WRITTEN ON IT. MR. WEAVER THEN WENT TO AMERICAN METALS IN
GARNER NORTH CAROLINA ON THE MORNING OF 3/25/07 AND SOLD IT. I
KNOW FROM DEALING WITH AMERICAN METALS THAT THEY ONLY BUY
COPPER ON WEDNESDAYS AND FRIDAYS.

MY TWO INDEPENDENT WITNESSES ALSO TOLD ME THAT MR. WEAVER IS IN
POSSESSION OF A SHOTGUN, MR, WEAVER KEEPS THE SHOTGUN HIDDEN
INSIDE 507 PARK AVENUE. MR, WEAVER IS ALSO A CONVICTED FELON AND
DOES NOT HAVE THE RIGHT TO POSSESS A FIREARM.

ON 4/26/07 1 SPOKE WITH A REPRESENTATIVE FROM AMERICAN METALS WHO
TOLD ME THAT TIMOTHY WEAVER WAS AT THAT LOCATION THE MORNING
OF 4/25/07 SELLING WIRE AND COIL. THE REPRESENTATIVE SAID MR. WEAVER
WAS THERE AROUND 0900 HOURS.

Description of Bvidence to be Seized

There is prabable cause to believe that the following property will be contained in the
residence.

I- STOLEN COPPER WIRE TO INCLUDE PIPE AND COIL.

2- FIREARMS AND AMMUNITION

3- TOOLS USED FOR BUGLARIES INCLUDING BUT NOT LIMITED TO WIRE
CUTTERS, SAWS, SCREW DRIVERS, PLIERS AND WRENCHES.

4. 1.8, CURRENCY THAT IS THE FRUIT OF ILLEGAL SALES OF COPPER

WIRE

5- TIMOTHY WEAVEI?{\;U—! TE MALE D/O/B 1/26/19 m
Affiant M /,///J?é : Magistrate: /

Date: z/[l {o [2; Y,

Search Warrants - Page 14



Application For Search Warrant

[, Corporal Kevin Perry, Special Investigations Division, Sampson County Sheriff’s
Office, being duly sworn, request that the court issue a warrant to search the person, place,
vehicle, and other items described in this application and to find and seize the property and
person described in this application, There is probable cause to believe that:

{1)  Books, records, receipts, notes, ledgers, and other papers relating to the transportation,
ordering, purchasing, in particular, Cocaine, a scheduled controlled substance included
in the North Carolina Controlled Substance Act;

(2) Books, records, receipts, bank statements and records, money drafts, letters of credit,
money orders, cashier’s check receipts, passbooks, bank checks, safe deposit boxes,
safe deposit box keys, and other items evidencing the obtaining, secreting, transfer, and
/ or concealment of assets and the obtaining, secreting, transfer, concealment, and / or
expenditure of money;

(3) United States currency, precious metals, jewelry, and financial instruments, and other
items indicative of the proceeds of illegal narcotics trafficking;

{(4) Photographs, including stilt photos, negatives, videotapes, undeveloped film and the
contents therein, slides, in particular photograph of co-conspirators, of assets, and / or
controlled substances;

(5) Address and / or telephone books, rolodex entries and any papers reflecting the names,
addresses, telephone numbers, pager numbers, fax numbers, cellular phone numbers of
any co- congpirators, sources of supply, customers, financial institutions, and other
individual or business with whom a financial relationship exist;

(6) Papers and documents that would establish occupancy, residency, rental and / or
ownership of the premises described herein, including, but not limited to utility and
telephone bills, canceled envelopes, rental, purchase or lease agreements, and keys;

(7)  Firearms and ammunition, including, but not limited to handguns, pistols, revolvers,

rifles, shotguns, machine-guns, and other weapons, and any records or receipts
pertaining to firearms;

SWORN AND SUBSCRIBED BEFO
Signature; K Date: september 27, 2006

[ 1Deputy CSC ] Asgistaift CSC [ ] Clerk of Superior Court

B¢ Magistrate Dy Cigb [ ] Superior Court Judge

Signature of Applicant: Date: september 27, 2006
Page 2 of 8

Search Warrants - Page 15




Application For Search Warrant

(8) Electronic equipment, such as computers, cellular phones, pagers, facsimile machines,
currency counting machines, tape recording devices, video recording devises, cameras
and other items and related manuals used to generate, transfer, count, and / or to store
information described in items 1, 2, 3, 4, 5, and 6 of this affidavit. Additionally,
computer software tapes and discs, audiotapes, and the contents there in, containing the
information generated by the aforementioned elecironic equipment;

(9) Controlled substances, in particular Cocaine, which i8 included in Schedule II of the
North Carolina Controlled Substance Act and would be illegal to possess; in violation
of North Carolina General Statute 90-95;

(10) Paraphernalia, used to weigh, manufacture, sell, distribute, package, re-package, store,
secret, ingest, inhale, inject, or otherwise introduce into the body a controlled substance,
in particular Cocaine, which would be illegal to possess; in violation of North Carolina
General Statute 90-113.22;

Would constitute evidence of a crime and the identity of a erime and the identity of a person
participating in a crime, namely Illegal Distribution of a Controlled Substance in Vislation
of North Carolina General Statute 96-95

and is located;

[X] on the following premises; which is described as a tan single wide mobile home
located at 3095 Brewer Rd Faison, NC 28341 and the single story wood frame house that
is located divectly behind the mobile home. Directions to the residence are as follows:
Travel Hwy 403 North from Clinton towards Faison, After crossing I-40 stay to the
right and continue on Hwy 4083 towards Faison. Turn right on to Brewer Rd. The house
is located on the right side of the road just after a curve to the right approximately 100
feet off the roadway.

(and)

[X] on the following person(s): Any person or persons as may be on the premises of the
residence to be searched at the time of the execution of this Search Warrant, should it
please the Court for its issuance.

(and)

[X] in the following vehicle(s): Any vehicle as may be located within the curtilage of the
residence to be searched or as may be determined to be under the dominion and control
of any of the persons located within the residence to be searched at the time of the
execution of this Search Warrant, should it please the Court for its issuance.

(and)
[X] Any outbuildings or other such appurtenances as may be affixed to the residence to

be searched or situated within its curtilage at the time of the execution of this Search
Warrant, should it please the Court for its issuance,

Page 3 of &
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Application For Search Warrant

The applicant swears to the following facts to establish probable cause for the issuance of a
search warrant:

1, Corporal Kevin Perry, am a sworn law enforcement officer for the
Sampson County Sheriff’s Office and assigned as a Narcotic/Alcohol Enforcement Special
Agent in the Special Investigation Division Previously I was a sworn law enforcement
officer with the Goldsboro Police Department. I have been a sworn law enforcement
officer for 02 years. I have served 10 years as a United States Marine where I was
promoted to the rank of Sergeant and was awarded the Nayy Achievement Medul, along
with two Meritorious Mass commendations. As a law enforcement officer, I have received
500 hours training in the area of investigations and have been involved in over 100
Narcotic/Alcohol investigations. I have been awarded the Patriof award; meritorions award
and I hold certificates for, The United States Department of Justice, Drug Enforcement
Administration Basic Narcotic’s Investigator School, Interview and Interrogations, and
Methamphetamines awareness and recognition. I am familiar with the methods of
operations of people involved in Narcotic/Alcohol and the evidence associated with these
crimes. I witl be known as Applicant from this point on,

~Based upon the Affiant’s training, knowledge, experience and participation in other
investigations involving the illegal distribution of controlled substances, He lknows that:

~That persons involved in the illegal drug trade must maintain, on hand, U. 8. currency in
order to maintain and finance their on-going narcotics business. That this U. S. currency is
maintained in the residence, businesses or other locations in which these persons maintain
control over;

—That it is common for persons involved in the illegal drug trade to maintain books, tally
sheets, records, notes, ledgers, airline tickets, receipts relating to the purchase of financial
instruments and / or the transfer of funds, and other papers relating to the transportation,
ordering, sale and distribution of controlled substances. That the aforementioned books,
records, receipts, notes, ledgers, etc., are maintained within their residences, businesses, or
other locations in which they have dominion and control over;

—That it is common for persons involved in the illegal drug trade to secret contraband,
proceeds of drug sales, and records of drug transactions in secure locations within their
residences, their businesses and / or other locations which they maintain dominion and contro!
over, for the ready access and to conceal these items from law enforcement authorities.

SWORN AND SUBSCRIBED BREDREWM
Signature: e @ o Date: September 27,2006
[ 1Deputy CSC | /]/ Assistant CSC [ 1Clerk of Superior Court

[><] Magistrate [ ] District Coyrt Jud [} Superior Court Judge
Signature of Applicant: - Date: september 27, 2006

O

Page 4 of 8
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Application For Search Warrant

—That it is common for persons involved in the illegal drug trade to maintain evidence
pertaining to their obtaining, secreting, transfer, concealment and / or expenditure of narcotics
proceeds such as: currency, financial instruments, precious metals and gemstones, jewelry,
books, records, invoices, receipts, records of real estate transactions, bank statements and
related records, passbooks, money drafts, letters of credit, money orders, bank drafts, cashiers
checks, bank checks, safe deposit boxes, safe deposit box keys, and money wrappers. These
items are maintained by these persons within their residences, businesses, or other locations in
which they have dominion and control over;

~That it is common for persons involved in the illegal drug trade to maintain address and / or
telephone numbers in books or on papers, in rolodex entries and reflect the names, addresses,
telephone numbers, pager numbers, fax numbers of their associates in the illegal drug trade.
That these items are maintained by these persons within their residences, businesses, or other
locations in which they have dominion and control over;

—That it is common for persons involved in the illegal drug trade to have in their possession
phetographs / videotapes of themselves, their associates, their property and their product,
That these items are maintained by these persons within their residences, businesses, or other
locations in which they have dominion and control over;

—That it is common for persons involved in the illegal drug trade to commonly have in their
possession, that is on their person, at their residences, and / or other locations in which they
have dominion and control over, firearms and other weapons, Said firearms and other
weapons are used to protect and secure property. Such property may include, but not limited
to: anarcotics, jewelry, narcotics paraphernalia, books, records, and U, S, currency,

—That it is common for persons involved in the illegal drug trade to utilize electronic
equipment, such as computers, cellular phones, pagers, facsimile machines, currency counting
machines, tape recording devices, video recording devises, cameras and other items and
related manuals used to generate, transfer, count, and / or to store information described in
items 1, 2, 3, 4, 5, and 6 above;

—That it is common for persons involved in the illegal drug trade to keep on hand, that is on
their person, in their residences, and / or other locations in which they have dominion and
control over, controlled substances, in particular Cocaine. That this Cocaine would be used
for the illegal sale, distribution and use of this controlled substance;

SWORN AND SUBSCRIBED B
Signature: Date: September 27, 2006

[ ]Deputy CSC [ ] Assistant CSC ] Clerk of Superior Court

[
[X] Magistrate [ ] Dymdg [ ] Superior Court Judge
Signature of Applicant: = Q‘*‘*—-—VDE{& September 27, 2006

Page 5 of 8
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Application For Search Warrant

—That it is common for persons involved in the illegal drug trade to keep on hand, that is on
their person, in their residences, and / or other locations in which they have dominion and
control over, paraphernalia. That this Paraphernalia would be used to weigh, manufacture,
sell, distribute, package, re-package, store, secret, ingest, inhale, inject, or otherwise introduce
into the body a controlled substance which would be illegal to possess;

~In addition, the Affiant is aware that: during the past several months the Special
Investigations Division of the Sampson County Sheriff’s Office has received several
complaints in reference to the sale of the controlled substance Cocaine, a controlled substance
that is included in Schedule If of the North Carolina Controlled Substance Act, at the above
location.

Due to these complaints, this applicant began an investigation that included
surveillance and the use of a Confidential Informant.

Within the past seventy-two, (72) hours, a Confidential Informant had visited the
described location at the direction and surveillance of this Applicant and while at the location
the Confidential Informant made a purchase of the controlled substance. Immediately after
leaving the location, the Confidential Informant met with the applicant and turned over the
controlled substance,

The Confidential Informant has proven reliable by making numerous controlled buys
of controlled substances at the direction of the Applicant. This was accomplished by insuring
the Confidential Informant has no controlled substances in his / her possession, then
furnishing the informant with Special Funds, then directing the Confidential Informant to a
predetermined location known as an illegal outlet for the sale of controlled substances. The
Confidential Informant was observed entering the location and after only a few minutes
leaving, then meeting with the applicant and turning over the substance putchased.

~Based on the above-mentioned facts, the Applicant prays to the Court for the issuance of this
Search Warrant.

SWORN AND SUBSCRYBED BEFQ
Signature: Date: September 27, 2006

[ ]Deputy CSC [ ] Assistant CSC [ ] Clerk of Superior Court
] Magistrate [ ] District Court Judgp ] Superior Court Judge

Signature of Applicant: :7? o 1JALE: September 27, 2006
~D
Page 6 of 8
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Continualion pege atlached 10 the SEARCH WARRANT application, dated Thursday, July 14, 2005

CONTINUATION OFF “{P‘RO‘P-ER'I‘Y FEVIDENCE TO BE Sl*li’/,i'll):”

STl

[Tydrocodone (Schedulgln, devices used to introduce controlled substances intn the bady which are iflegal to posses, and awdcncc
of ownership rccess, possession and control; also beepers, Mrearms, cellufay phones, and US currency.

SEP 0 1 2005

CONTINUATION OF “PREMISES -PERSON; VEHICT:E, OR OTIER TTRM (8) TONESEARGHED

A single story, single family dwelling, constructed of white viuy! siding with brck underpinning and black shutters, located al
5228 Statesville Road, Charlotte, Mecklenburg County, N.C., USA.

CONTINUATION OF “PROBADREE CAUSEARFIDA VI

This applicant swears 10 the following facts o cstablish probable cause Tur 2 scarch warrant;

Officer M.F, Warren #353 has received informatig Fpm a conlidential and refiable informant who has been in 5228 Statesville
Road and has scen a large quantity of the Schedul % rug Hydrocodone in the residence without a preseription. This informant
states that they have been in the above described {oeation within the past 48 hours and have seen various forms of Hydrocodone
throughout the house. This officer has known this informant for approximatety 9 years. During this time, this officer has used
information pravided by this confidential and reliable informant to be trie through independent investigations. This informant is
familiar with various forms of Hydrocodone and the uses of various forms OFSchcduJilélhcyugs.

Officer M.F. Warren #3353 has been a Charlolte-Mecklenburg Polive officer for 24 years and 6 months, inchuding 7 years of Street Q
jevel Drug Interdiction. 1liave been to various drug schools at the federal, state and lacal level. T have been direcily or indirectly
involved with over 1,900 drug arrests and have assisted with (he execution of approximaiely 550 searcl warrants. Based on this
affiand’s training and experience, I have knowledge that firearms, beepers, celiular phones, and U.S. Currency are commonly used
in the furtherance of drup distribution.

Based on the information contained in this application, | have knowledge that firearms, beepers, cellular phones, and US surrency o,
are commonly used in the furtherance of drug distribution. Bascd on the information conlained in this application and the proven

reliabitity of thig inforinant, | request that a search warranl be tssued for a single story; single family dwelling, constructed of white

vinyl siding with brick underpinning and black shutters, located at 5228 Statesville Read, Charlette, Mecklenburg County, N.C., m
USA.

SWORN AND SUBSCRIBED TO BEFORIE MI:

Judge / Magis

z\ppl!(.m/(,.)
SO th ™
O 65 — Z//u B
Nty . Pt
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Special Procedures for Cases Involving Domestic Violence

DVPO Enforcement

Research has demonstrated repeatedly that DVPOs can be a powerful tool in reducing
domestic violence when they are consistently enforced. In NC, violation of a DVPO is both a
crime, punishable under criminal law statutes, and a violation of a court order, punishable by
the contempt power of the court. In the majority of cases, violation of a DVPO is treated as
a criminal offense, which may come before a magistrate either before or after an arrest is
made.

Enforcement by Contempt [GS 50B-4(a)]

Party may file motion (AOC-CV-307) asserting violation of 50B DVPO with clerk or
authorized magistrate. Motion must be filed in county in which order was issued.

If authorized magistrate determines that “facts show clearly that there is danger of acts of
domestic violence against the aggrieved party or a minor child” at time when clerk is not
available, magistrate must “schedule and issue notice of a show cause hearing” (AOC-CV-308)
with district court at earliest possible date, and effect service of motion and notice of hearing.

Enforcement by Criminal Charges (GS 50B-4.1)

Violation of DVPO (Class Almisdemeanor): Essential Elements
(1) Knowingly
(2) Violates
(3) A valid protective order entered pursuant to
N.C. Gen. Stat. Ch. 50B, or
A court of another state, or
A court of an Indian tribe.

Other 50B criminal offenses (NC Crimes pp. 186-190)
e Repeat Violation of a DVPO
e Violation of a DVPO with a Deadly Weapon
e Entering DV Safe House

Domestic Violence Procedure - Page 1



Legal issues related to elements of offense typically relate to whether violation
was knowing and whether order was valid.

Validity Issues

e An ex parte order is valid for purposes of this statute.

e An expired order is no longer valid. In North Carolina, orders are for a
fixed period not to exceed one year and may be renewed multiple times
for up to two years. An order issued outside of North Carolina is valid
for the length of time specified in the order, even if it exceeds the time
limits applicable to NC orders.

e Statute permits, but does not require, registration of order.

e LEO may rely on copy of out-of-state order and on statement of
protected person that order remains in effect.

e A DVPO is an order of the court; the person protected by the order has
no authority to give the defendant permission to violate the order.

Special Rules for Law Enforcement

Immediate arrest (i.e., without a warrant) is mandatory if an officer has probable cause to
believe that the defendant knowingly has violated a valid protective order
a) excluding the defendant from the residence or household occupied by a victim of
domestic violence or
b) directing the defendant to refrain from threatening, abusing, or following the
plaintiff, harassing the plaintiff, including by telephone, visiting the home or
workplace, or other means, or otherwise interfering with plaintiff.

GS 50B — 4.1(b)

Arrest without a warrant is discretionary for any other violation of G.S. 50B-4.1.

The warrantless arrests described above are authorized even though the offenses are
committed outside of the officer’s presence. If the officer has probable cause, the defendant
may be arrested even though the defendant has left the premises by the time the officer
arrives. GS 15A-401(b)(2)(e). However, the officer may not enter defendant’s home without
consent to arrest unless officer gets arrest warrant and may not enter the home of another
person to arrest defendant without consent unless the officer gets an arrest warrant for the
defendant and a search warrant for the premises.

Domestic Violence Procedure - Page 2



Magistrate’s duty when defendant is arrested for a violation of G.S. 50B-4.1.

If defendant is arrested by an officer without a warrant, the magistrate must
determine whether there is probable cause to believe person violated order:
If magistrate does not find probable cause, defendant is released.
If magistrate finds probable cause, issues a magistrate’s order.

If defendant is arrested with or without a warrant, conduct initial appearance (i.e.,
notify defendant of rights and charges against him or her).

Do not set conditions of pretrial release for defendant. (See discussion below, under
The 48-Hour Rule))

If defendant has been arrested on other crimes in addition to G.S. 50B-4.1, determine
whether the additional charges are subject to the special 48-hour pretrial release rules:

If they are, do not set bond for any of the offenses.
If they are not, the magistrate should set bond for those offenses not covered by the
special pre-trial release provisions.

GS 15A-534.1: Setting Conditions of Pretrial Release & the 48-Hour Rule

The Rule: Conditions of pretrial release must be determined by a judge,
rather than a magistrate, for the crimes listed below if the victim of the
crime is

The defendant’s spouse or former spouse

A person with whom the defendant lives or has lived as if married

A person with whom the defendant has or has had a dating relationship as defined in
GS 50B-1(a)(6)

Covered offenses:

Assault

Stalking

Communicating threats

Committing a felony identified in GS Ch. 14-
Art. 7B (Rape & Other Sex Offenses)
Art. 8 (Assaults)

Art. 10 (Kidnapping & Abduction)
Art. I5 (Arson & Other Burnings)

O O O O
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The 48-hour rule also applies to domestic criminal trespass (GS 14-134.3) and to violation of a
DVPO under GS Ch. 50B.

See Domestic Violence Crimes & the 48-Hour Rule in your notebook under the Setting
Conditions of Pretrial Release tab for a chart setting out this information in detail.

Special Note About Dating Relationships:
GS 50B-1(b)(6) allows issuance of a DVPO for

e persons of the opposite sex

e who arein, or have been in, a dating relationship.
A dating relationship is “one wherein the parties are romantically involved over time
and on a continuous basis during the course of the relationship. A casual acquaintance
or ordinary fraternization between persons in a business or social context is not a
dating relationship.”

In Thomas v. Williams, filed 7/7/2015, NC App., the Court of Appeals found that whether a

relationship falls within the category of “dating relationship” “is necessarily fact sensitive and
thus warrants a factor approach rather than a definitional approach.”

NOTE that GS I5A-534.1 references the definition of a dating relationship contained in GS
50B-| but does not incorporate that statute’s requirement that the couple be “of the oppose
sex.” The result is that a same sex couple involved in a dating relationship fall within the
relationships triggering the application of the 48-hour rule.

BUT SEE Jeff Welty’s post on the SOG Criminal Law Blog DVPOs for Same-Sex Dating
Relationships? (8/15/2017), in which Jeff discusses recent case law raising questions about the
constitutionality of the GS Ch 50B restriction to opposite sex dating relationships.

48 Hours Later. ..

“A defendant may be retained in custody not more than 48 hours from the time of arrest
without a determination being made under this section by a judge. If a judge has not acted
pursuant to this section within 48 hours of arrest, the magistrate shall act under the provisions
of this section.” GS I5A-534.1(b).

If judge hasn’t set bond with 48 hours, defendant must be brought back before magistrate on
duty. Cannot wait until next morning or day.!

I State v. Thompson, 349 N.C. 483, 508 S.E.2d 277 (1998) (upheld constitutionality of statute
but said unconstitutional as applied to defendant who was not taken before a judge at 9:30 in
the morning when court opened but was held until 2:30 that afternoon).
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In determining conditions of pretrial release, magistrate is required to consider the defendant’s
criminal history, unless obtaining such history will unreasonably delay setting conditions. GS
I5A-534.1.

In addition to general law related to determining conditions set out in GS |5A-534, court is
expressly authorized to impose specific additional conditions set out in GS 15A-534.1(a)(2)
[also set out in AOC-CR-630: CONDITIONS OF RELEASE FOR PERSON CHARGED WITH
A CRIME OF DOMESTIC VIOLENCE].

In extraordinary circumstances, a magistrate might briefly further delay release pursuant to GS
I5A-534.1(2)(1) if the magistrate determines

e “that the immediate release of the defendant will pose a danger of injury to the alleged
victim or to any other person or is likely to result in intimidation of the alleged
victim,” and that

e  “execution of an appearance bond will not reasonably insure that such injury or
intimidation will not occur”

What If Defendant Violates Conditions of Pretrial Release?

A law enforcement officer is authorized to make an immediate arrest without a warrant if the

officer has probable cause to believe that the defendant has violated a pretrial release order.
G.S. 15A-401(b)(2).

If a defendant violates a condition of pretrial release for a domestic violence crime, but is not
arrested by an officer, the magistrate can issue an order for arrest to bring the defendant in
and modify the release order, provided that the first appearance before a district court judge
has not been held. If a first appearance has been held, the magistrate should consult the chief
district court judge about what practice the magistrate should follow.

NOTE: Violation of a condition of pretrial release is not a crime and does not trigger the 48-
hour rule requiring delay in setting new conditions of release.
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Domestic Violence Crimes and the 48-Hour Rule

Jeff Welty
UNC School of Government
December 2019

Overview

G.S. 15A-534.1 provides that, for certain domestic violence crimes, only a judge may set conditions of
release in the first 48 hours after the defendant’s arrest. A magistrate is empowered to set conditions
only if 48 hours pass without a judge setting conditions. For example, if a defendant is arrested on Friday
night and no judge is available during the weekend, a magistrate could set conditions on Sunday night.
This provision is known across the state as “the 48-hour rule.” Note that the rule does not require or
permit the defendant to be held for 48 hours if a judge is available to set conditions of release sooner. If
a judge is available and the defendant is not presented to him or her, the case may be dismissed. See
State v. Thomspon, 349 N.C. 483 (1998) (finding a due process violation where a defendant was held
despite several judges being available). Thus, the rule is not a “48-hour hold.”

The rule applies “[i]n all cases in which the defendant is charged with assault on, stalking,
communicating a threat to, or committing a felony provided in Articles 7B, 8, 10, or 15 of Chapter 14 of
the General Statutes upon a spouse or former spouse, a person with whom the defendant lives or has
lived as if married, or a person with whom the defendant is or has been in a dating relationship as
defined in G.S. 50B-1(b)(6), with domestic criminal trespass, or with violation of an order entered
pursuant to Chapter 50B, Domestic Violence, of the General Statutes.” G.S. 15A-534.1.

This document is intended to assist magistrates and others in applying the 48-hour rule. It is current as
of December 1, 2019. It does not address the similar rule contained in G.S. 15A-534.7 regarding
defendants charged with communicating certain threats of mass violence.?

48-Hour Rule Flow Chart
The 48-hour rule applies if:

Option B

Option A Step 1: The offense charged

The offense charged is is a covered offense
Domestic Criminal
Trespass or Violation
of a 50B Order Step 2: The victim is a
qualifying victim

or and

’

1 Previous versions of this document also addressed whether certain offenses were covered by the Crime Victims
Rights Act, Article 46 of Chapter 15A of the General Statutes. However, the victims’ rights statutes were
substantially revised by the General Assembly during the 2019 legislative session. Whether an offense is covered
by the victims’ rights statutes now depends exclusively on the offense charged, regardless of the relationship
between the defendant and the victim, and thus is an entirely separate question from whether the 48-hour rule
applies. A complete list of offenses covered by the new victims’ rights statutes may be found at Jamie Markham,
Crimes Covered under the New Victims’ Rights Law, N.C. CRIM. L. BLOG (Sept. 27, 2019),
https://nccriminallaw.sog.unc.edu/crimes-covered-under-the-new-victims-rights-law/.

1
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Option A: When the offense charged is domestic criminal trespass or

violation of a 50B order
The 48-hour rule always applies when the defendant is charged with

e G.S. 14-134.3: Domestic criminal trespass

e G.S.50B-4.1: Violation of valid protective order (note that although G.S. 50B-4.1 addresses
violations of both North Carolina protective orders and out-of-state orders, G.S. 15A-534.1
applies only to defendants charged with “violation of an order entered pursuant to Chapter
50B,” i.e., to defendants charged with violating North Carolina protective orders)

When one of these crimes is charged, no further inquiry into the relationship between the defendant
and the victim is required.

Option B: When there is a covered offense and a qualifying victim

The 48-hour rule also applies when the defendant is charged with committing what this paper will call a
covered offense against what this paper will call a qualifying victim. Both a covered offense and a
qualifying victim are required for the rule to apply. This paper will address the existence of a covered
offense as step 1 of the analysis, then will proceed to address the existence of a qualifying victim as step
2.

Step 1: Covered offenses

Covered offenses include charges of “assault on, stalking, communicating a threat to, or committing a
felony provided in Articles 7B, 8, 10, or 15 of Chapter 14 of the General Statutes upon” a victim. G.S.
15A-534.1. A list of each offense that is covered by the statute is below, organized by the word or clause
within G.S. 15A-534.1 that covers the offense.

Assaults

The 48-hour rule applies to “assault[s].”* Many assault crimes are contained in Article 8 of Chapter 14 of
the General Statutes, and the 48-hour rule also applies to all “felon[ies] provided in Article ... 8,” so the
list of assault crimes set forth below is partly redundant with the list of felonies contained in Article 8
that is set forth later in this document.

”2

The list below includes many assault crimes that are unlikely to arise in a domestic violence context and
normally will not involve a qualifying victim. For example, G.S. 14-16.6 makes it unlawful to assault
certain executive, legislative, and court officials “because of the exercise of that officer’s duties.” Such
an assault normally will be committed by a disgruntled citizen with no personal relationship to the
official in question. But the offense is an assault crime and therefore is a covered offense under the
terms of the 48-hour rule, so it is included below.?

2 |s sexual battery, G.S. 14-27.33, an “assault”? Probably not under State v. Corbett, 196 N.C. App. 508 (2009)
(ruling in part that “assault is not a lesser included offense of sexual battery”). But see In re K.C., 226 N.C. App. 452
(2013) (stating, in the course of finding insufficient evidence of sexual battery but sufficient evidence of simple
assault, that “[a] battery always includes an assault”).

31t is possible to imagine unusual circumstances under which the offense would involve a qualifying victim. For
example, suppose that a district court judge finds a DWI defendant guilty and imposes an active sentence. The

2
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e G.S. 14-16.6: Assault on executive, legislative, or court officer (including with a firearm and
inflicting serious bodily injury)

e G.S. 14-23.5: Assault inflicting serious bodily injury on an unborn child (note that it appears to be
impossible for an unborn child to be a qualifying victim, but the statute requires “a battery on
the mother of the unborn child,” and the mother could be a qualifying victim)

e G.S. 14-23.6: Battery on an unborn child (same note as for G.S. 14-23.5)

e @G.S. 14-28: Malicious castration (it is not entirely clear whether this is an assault crime; the
statute does not require an “assault” but it does appear to require unconsented contact; in any
event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S. 14-29: Castration or other maiming without malice aforethought (it is not entirely clear
whether this is an assault crime; the statute does not require an “assault” but it does appear to
require unconsented contact; in any event, this is a covered offense because it is a felony in
Article 8 of Chapter 14)

e G.S. 14-30: Malicious maiming (it is not entirely clear whether this is an assault crime; the
statute does not require an “assault” but it does appear to require unconsented contact; in any
event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e @G.S. 14-30.1: Malicious throwing of corrosive acid or alkali (it is not entirely clear whether this is
an assault crime; the statute does not require an “assault” but it does appear to require
unconsented contact; in any event, this is a covered offense because it is a felony in Article 8 of
Chapter 14)

e @G.S. 14-31: Maliciously assaulting in a secret manner

e @G.S. 14-32: Felonious assault with deadly weapon with intent to kill or inflicting serious injury

e G.S. 14-32.1: Assaults on individuals with a disability

e G.S.14-32.2: Patient abuse and neglect (includes several gradations depending on the
defendant’s intent and the severity of the injury inflicted; it is not entirely clear whether this is
an assault crime; the statute does not require an “assault” but it does require physical abuse; in
any event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S.14-32.3: Domestic abuse, neglect, and exploitation of disabled or elder adults (note that
“assault” is one way of establishing the element of abuse but not the only way, so the assault
provisions of the 48-hour rule might apply to some offenses under this statute but not others; in
any event, this is a covered offense because it is a felony in Article 8 of Chapter 14)

e G.S. 14-32.4: Assault inflicting serious bodily injury; strangulation

e G.S. 14-33: Misdemeanor assaults, batteries, and affrays, simple and aggravated (this statute
includes simple assault, assault inflicting serious injury, assault on a female, and assault on a
child under 12, as well as several other assault offenses less likely to arise in a domestic violence
context)

e @G.S. 14-33.2: Habitual misdemeanor assault

e G.S. 14-34: Assaulting by pointing gun

e G.S.14-34.1: Discharging certain barreled weapons or a firearm into occupied property (includes
several gradations; it is not entirely clear whether this is an assault crime; the statute does not
require an “assault” but it does require discharging a firearm into occupied property, which

defendant is angry and assaults the judge. If, years ago, the defendant and the judge had engaged in a dating
relationship, the 48-hour rule would apply.
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arguably inherently amounts to an assault; in any event, this is a covered offense because it is a
felony in Article 8 of Chapter 14)

e (.S. 14-34.2: Assault with a firearm or other deadly weapon upon governmental officers or
employees, company police officers, or campus police officers

e (.S. 14-34.5: Assault with a firearm on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e G.S. 14-34.6: Assault or affray on a firefighter, an emergency medical technician, medical
responder, and hospital personnel

e G.S. 14-34.7: Certain assaults on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e @G.S. 14-34.9: Discharging a firearm from within an enclosure (it is not entirely clear whether this
is an assault crime; the statute does not require an “assault” but it does require discharging a
firearm toward a person; in any event, this is a covered offense because it is a felony in Article 8
of Chapter 14)

e G.S.14-34.10: Discharge firearm within enclosure to incite fear (it is not entirely clear whether
this is an assault crime; the statute does not require an “assault” but it does require discharging
a firearm with the intent to incite fear in another person; in any event, this is a covered offense
because it is a felony in Article 8 of Chapter 14)

e G.S. 14-288.9: Assault on emergency personnel

Stalking
The only offense that is clearly covered under this provision is

e G.S.14-277.3A: Stalking

A frequent question is whether cyberstalking, as defined in G.S. 14-196.3, is a covered offense. At least
under most circumstances, it probably is not for the reasons given in Jeff Welty, Cyberstalking and the
48-Hour Rule, N.C. CRIM. L. BLOG (Nov. 28, 2012), https://nccriminallaw.sog.unc.edu/cyberstalking-and-
the-48-hour-rule/.

Communicating threats

As with the list of assault crimes, above, the list below includes several offenses that are unlikely to arise
in a domestic violence context and normally will not involve a qualifying victim.

e G.S. 14-16.7: Threats against executive, legislative, or court officers

e (G.S.14-277.1: Communicating threats

e G.S.14-277.6: Communicating a threat of mass violence on educational property*

e G.S.14-277.7: Communicating a threat of mass violence at a place of religious worship®

4 Note that when charging this offense, the 48-hour rule set forth in G.S. 15A-534.7 will apply regardless of
whether there is a qualifying victim.
5 Note that when charging this offense, the 48-hour rule set forth in G.S. 15A-534.7 will apply regardless of
whether there is a qualifying victim.
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e G.S. 14-394: Anonymous or threatening letters, mailing or transmitting

A frequent question is whether harassing phone calls, as defined in G.S. 14-196, is a covered offense. At
least under most circumstances, it probably is not as discussed in Jeff Welty, Cyberstalking and the 48-
Hour Rule, N.C. CRIM. L. BLOG (Nov. 28, 2012), https://nccriminallaw.sog.unc.edu/cyberstalking-and-the-

48-hour-rule/.

Felonies in Article 7B (“Rape and Other Sex Offenses”)

The following felonies are contained in Article 7B. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule.

e G.S. 14-27.21: First-degree forcible rape

e (.S.14-27.22: Second-degree forcible rape

e (.S. 14-27.23: Statutory rape of a child by an adult

e (.S.14-27.24: First-degree statutory rape

e @G.S. 14-27.25: Statutory rape of person who is 15 years of age or younger
e G.S. 14-27.26: First-degree forcible sexual offense

e (.S.14-27.27: Second-degree forcible sexual offense

e G.S. 14-27.28: Statutory sexual offense with a child by an adult

e (.S.14-27.29: First-degree statutory sexual offense

e G.S. 14-27.30: Statutory sexual offense with a person who is 15 years of age or younger
e @G.S. 14-27.31: Sexual activity by a substitute parent or custodian

e @G.S. 14-27.32: Sexual activity with a student

Felonies in Article 8 (“Assaults”)

The following felonies are contained in Article 8. As noted above, many of these crimes are also assault
offenses, making this list partly duplicative of the above list of assault crimes. As with several other
categories of offenses addressed in this paper, some crimes on this list may be unlikely to involve a
qualifying victim and so may rarely require the application of the 48-hour rule.

e G.S. 14-28: Malicious castration

e G.S. 14-29: Castration or other maiming without malice aforethought

e G.S. 14-30: Malicious maiming

e @G.S. 14-30.1: Malicious throwing of corrosive acid or alkali

e G.S. 14-31: Maliciously assaulting in a secret manner

e G.S. 14-32: Felonious assault with deadly weapon with intent to kill or inflicting serious injury

e G.S.14-32.1: Assaults on individuals with a disability (note, not all offenses defined in this
statute are felonies)

e (G.S. 14-32.2: Patient abuse and neglect

e G.S. 14-32.3: Domestic abuse, neglect, and exploitation of disabled or elder adults

e G.S. 14-32.4: Assault inflicting serious bodily injury; strangulation

e @G.S. 14-33.2: Habitual misdemeanor assault

e G.S. 14-34.1: Discharging certain barreled weapons or a firearm into occupied property
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e (G.S. 14-34.2: Assault with a firearm or other deadly weapon upon governmental officers or
employees, company police officers, or campus police officers

e (G.S. 14-34.4: Adulterated or misbranded food, drugs, or cosmetics; intent to cause serious injury
or death; intent to extort

e G.S. 14-34.5: Assault with a firearm on a law enforcement, probation, or parole officer, oron a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e G.S. 14-34.6: Assault or affray on a firefighter, an emergency medical technician, medical
responder, and hospital personnel

e (G.S. 14-34.7: Certain assaults on a law enforcement, probation, or parole officer, or on a
member of the North Carolina National Guard, or on a person employed at a State or local
detention facility

e @G.S. 14-34.9: Discharging a firearm from within an enclosure

e @G.S. 14-34.10: Discharge firearm within enclosure to incite fear

Felonies in Article 10 (“Kidnapping and Abduction”)

The following felonies are contained in Article 10. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule.

e G.S. 14-39: Kidnapping
e G.S. 14-41: Abduction of children
e G.S. 14-43.3: Felonious restraint

Felonies in Article 15 (“Arson and Other Burnings”)

The following felonies are contained in Article 15. As with several other categories of offenses addressed
in this paper, some crimes on this list may be unlikely to involve a qualifying victim and so may rarely
require the application of the 48-hour rule. Additionally, for several of the offenses in this Article, it may
be difficult to determine whether the offense was committed “upon” a qualifying victim because the
principal target of the offense is property, not a person. For example, if A burns B’s residence, has A
committed an offense “upon” B? What if A burns a residence that does not belong to B but B is injured
in the fire? There is no case law explaining when an arson offense is committed “upon” a person for
purposes of G.S. 15A-534.1.

e G.S. 14-58: Punishment for arson (note that this statute defines the punishment class for first-
and second-degree arson; perhaps an argument could be made that because arson is a common
law offense, arson is not a “felony provided in” Article 15 notwithstanding this statute; no case
law addresses this issue)

e @G.S. 14-58.2: Burning of mobile home, manufactured-type house or recreational trailer home

e @G.S. 14-59: Burning of certain public buildings

e G.S. 14-60: Burning of schoolhouses or buildings of educational institutions

e G.S. 14-61: Burning of certain bridges and buildings

e G.S. 14-62: Burning of certain buildings

e G.S. 14-62.1: Burning of building or structure in process of construction

e G.S. 14-62.2: Burning of churches and certain other religious buildings
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e G.S. 14-63: Burning of boats and barges

e G.S. 14-64: Burning of ginhouses and tobacco houses

e G.S. 14-65: Fraudulently setting fire to dwelling houses

e @G.S. 14-66: Burning of personal property

e G.S. 14-67.1: Burning other buildings

e G.S. 14-67.2: Burning caused during commission of another felony

e G.S. 14-69.1: Making a false report concerning destructive device

e G.S. 14-69.2: Perpetrating hoax by use of false bomb or other device

e @G.S. 14-69.3: Arson or other unlawful burning that results in serious bodily injury to a firefighter,
law enforcement officer, fire investigator, or emergency medical technician

Step 2: Qualifying victims

If a defendant is charged with a covered offense, the applicability of the 48-hour rule depends on the
existence of a qualifying victim. The statute provides that such a victim is “a spouse or former spouse [of
the defendant], a person with whom the defendant lives or has lived as if married, or a person with
whom the defendant is or has been in a dating relationship as defined in G.S. 50B-1(b)(6).” Thus, a
qualifying victim must have one of the following relationships to the defendant:

e Spouse. Presumably this applies when the victim and the defendant are legally married, even if
separated or in the process of divorce.

e Former spouse. There is no time limit in the statute, so this provision appears to apply even if
the defendant and the victim divorced years or decades ago.

e Person with whom the defendant lives as if married. Although this term is not defined in the
statute, presumably this provision applies when the victim and the defendant live together and
have a romantic or sexual relationship.

e Person with whom the defendant has lived as if married. As with the category “former spouse,”
there is no time limit in the statute regarding when the defendant and the victim must have
lived together.

e  Person with whom the defendant is in a dating relationship as defined in G.S. 50B-1(b)(6). Under
G.S. 50B-1(b)(6), a “a dating relationship is one wherein the parties are romantically involved
over time and on a continuous basis during the course of the relationship. A casual acquaintance
or ordinary fraternization between persons in a business or social context is not a dating
relationship.”

e Person with whom the defendant has been in a dating relationship as defined in G.S. 50B-1(b)(6).
Again, there is no time limit in the statute regarding when the dating relationship must have
existed.

It is not relevant whether the defendant and the victim are the same sex or different sexes. Persons of
the same sex or of different sexes may be “spouses,” may “live together as if married,” and may have a
“dating relationship.” Confusion sometimes arises on this point because of the reference to G.S. 50B-
1(b)(6). If one looks at G.S. 50B-1(b) generally, rather than at (b)(6) specifically, one might focus on the
definition of the term “personal relationship.” G.S. 50B-1(b)(6) states that a “personal relationship”
includes:
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persons of the opposite sex who are in a dating relationship or have been in a dating
relationship. A dating relationship is one wherein the parties are romantically involved over time
and on a continuous basis during the course of the relationship. A casual acquaintance or
ordinary fraternization between persons in a business or social context is not a dating
relationship.

Note that nothing in the definition of “dating relationship” requires the parties to be of different sexes.
Under the statute, a “dating relationship” is a “personal relationship” only if the parties are of different
sexes, but the applicability of the 48-hour rule turns on the existence of a “dating relationship,” not the
existence of a “personal relationship.”®

Conclusion

To sum up, the 48-hour rule always applies when the offense charged is domestic criminal trespass or
violation of a 50B order. It also applies when a defendant is charged with committing a covered offense
against a qualifying victim.

5 Whether it would be constitutional to apply the 48-hour rule only to different-sex couples might be questioned
under Obergefell v. Hodges, 576 U.S. ___, 135S. Ct. 2584 (2015) (holding that laws limiting marriage to same-sex
couples are unconstitutional, in part on equal protection grounds).

8
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STATE OF NORTH CAROLINA }F"e e

In The General Court Of Justice
County [] District [] Superior Court Division

STATE VERSUS

Name Of Defendant CONDITIONS OF RELEASE FOR PERSON
CHARGED WITH A CRIME
OF DOMESTIC VIOLENCE

# G.S. 15A-534.1

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order.

| FINDINGS |

The undersigned judicial official finds that the defendant named above is charged with assault on, stalking, communicating a threat to, or
committing a felony provided in former Article 7A or Articles 7B, 8, 10, or 15 of Chapter 14 of the General Statutes upon a spouse or
former spouse, a person with whom the defendant lives or has lived as if married, or (for offenses committed on or after December 1, 2015, only)
a person with whom the defendant is or has been in a dating relationship as defined in G.S. 50B-1(b)(6), with domestic criminal trespass,
or with violation of an order entered pursuant to Chapter 50B, Domestic Violence, of the General Statutes.

The undersigned judicial official [ has considered the defendant's criminal history as shown on a criminal history report provided by a
law enforcement officer or a district attorney. [ _] has not considered the defendant's criminal history as shown on a criminal history
report because no report could be obtained within a reasonable time.

| ORDER |

Based upon the foregoing findings, the undersigned judicial official ORDERS the following conditions of release IN ADDITION TO the
conditions of release set out on the attached form AOC-CR-200:

[] 1. The defendant shall stay away from the home, school, business or place of employment of the alleged victim.

[] 2. The defendant shall refrain from assaulting, beating, molesting, or wounding the alleged victim.

[] 3. The defendant shall refrain from removing, damaging or injuring the property listed below:

[] 4. The defendant may visit his or her child or children at times and places provided by the terms of any existing order entered by a
judge.

[] 5. (for offenses committed on or after December 1, 2012) The defendant shall abstain from alcohol, as verified by a continuous alcohol
monitoring system. The monitoring provider shall report any violation of this condition to the district attorney.

[] 6. Other restrictions:
[] a. The defendant shall have no contact with the alleged victim.
[] b. The defendant shall comply with any valid domestic violence protective order in effect.
[] c. The defendant shall not possess any firearms.
[] d. Other:

Date Signature Of Judicial Official D Magistrate
District Court Judge

Superior Court Judge

NOTE TO JUDICIAL OFFICIAL: The law enforcement officer or district attorney who provided the defendant's criminal history report shall dispose of
the report in accordance with DCI regulations. The report shall NOT be placed in the case file.

AOC-CR-630, Rev. 12/15
© 2015 Administrative Office of the Courts

Domestic Violence Procedure - Page 15



UNC North Carolina Criminal Law
A UNC School of Government Blog
https://nccriminallaw.sog.unc.edu

0

SCHOOL OF GOVERNMENT

Domestic Violence Law and Procedure

Author : John Rubin

Categories : Crimes and Elements, Procedure, Sentencing, Uncategorized

Tagged as : domestic violence, DVPO, personal relationship
Date : September 5, 2017

In getting ready for the North Carolina magistrates’ fall conference and a session that I'm teaching on issuing process
in domestic violence cases, | began thinking about the ways that North Carolina criminal law addresses domestic
violence. The North Carolina General Assembly has made numerous changes and additions in this area of criminal
law, collected below. If | omitted some part of North Carolina criminal law involving domestic violence cases, please let
me know.

Crimes Involving Domestic Violence

Several laws address crimes involving domestic relationships, although the relationship requirement varies. Some
offenses require a romantic relationship of some kind. For example, domestic criminal trespass requires that the
defendant trespass on premises occupied by the defendant’s present or former spouse or a person with whom the
defendant lives or has lived as if married. Others incorporate the broader definition of “personal relationship” for
obtaining a domestic violence protective order (DVPO) in G.S. 50B-1, as for the offense of assault in the presence of a
minor. Some offenses do not require a specific relationship but were evidently enacted with relationship violence in
mind, such as assault by strangulation under G.S. 14-32.4(b) and stalking under G.S. 14-277A. Although the latter
statute does not require a specific relationship, it opens with the statement that the General Assembly “recognizes . . .
the strong connections between stalking and domestic violence . .. .”

The offenses requiring a specific relationship include:

e Domestic criminal trespass, G.S. 14-134.3
o Simple, Class 1 misdemeanor
o Entry of safe house with deadly weapon, Class G felony
Assault with a deadly weapon or inflicting serious injury, a Class A1 misdemeanor, in the presence of a minor,
G.S. 14-33(d)
o First offense, supervised probation if active sentence not imposed
o Subsequent offense, minimum 30 day active sentence
Disclosure of private images (sometimes referred to as revenge porn), G.S. 14-190.5A
o If the defendant is 18 or older at the time of the offense, Class H felony
o If the defendant is under 18 at the time of the offense, Class 1 misdemeanor for the first offense and
Class H felony for a subsequent offense
o This offense has required a personal relationship between the defendant and victim, but the
requirement does not apply to offenses committed on or after December 1, 2017
¢ Domestic violence homicide, G.S. 14-17(a1) (effective for offenses committed on or after December 1, 2017)
o First-degree premeditated and deliberate murder, Class A felony
o This crime is based on a rebuttable presumption that the defendant acted with premeditation and
deliberation if he kills with malice as defined in G.S. 14-17(b)(1) and was in a certain type of relationship
with the victim and had previously been convicted of a certain type of crime against the victim. As
written, this presumption may not be enforceable because it bases premeditation and deliberation on
the version of malice in G.S. 14-17(b)(1), which involves recklessness, not an intentional act. See
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generally County Court of Ulster v. Allen, 442 U.S. 140 (1979) (even if a presumption is considered
permissive, there must be a “rational connection” between the facts proved and the fact to
presumed); see also State v. Coble, 351 N.C. 448 (2000) (crime of attempted second-degree murder,
which requires specific intent to commit underlying offense, does not exist because second-degree
murder does not include specific intent to kill as element).

Several other offenses involve violations of domestic violence protective orders:

¢ DVPO violation, G.S. 50B-4.1
o Simple, Class A1 misdemeanor
Third offense, Class H felony
Felony while DVPO prohibits act, one class higher than felony committed
Violation of stay-away condition with deadly weapon, Class H felony
o Entry of safe house where protected person resides, Class H felony
* Possession of firearm while DVPO in effect, Class H felony, G.S. 14-269.8, G.S. 50B-3.1(j)
¢ Cyberstalking by electronic tracking device while subject to DVPO, Class 2 misdemeanor, G.S. 14-196.3(b)(5)

o

o

o

Arrest Procedures
Several provisions permit or require law enforcement officers to take action in cases involving domestic violence.

Warrantless arrests. G.S. 15A-401(b)(2) regulates an officer’s authority to make a warrantless arrest for offenses
committed outside the officer’s presence. An officer has this authority when the officer has probable cause for any
felony but only for certain misdemeanors. The statute gives officers this authority for the following misdemeanors
involving domestic violence (as well as in cases in which the person will cause physical injury or property damage or
will not be apprehended unless immediately arrested):

¢ Domestic criminal trespass

¢ Simple assault, assault with deadly weapon or inflicting serious injury, and assault by pointing a gun if a
personal relationship exists as defined in G.S. 50B-1

e DVPO violation

An officer also may make a warrantless arrest for a violation of a pretrial release condition, whether committed in or
outside the officer’s presence. G.S. 15A-401(b)(1), (2). Originally, this statute concerned domestic violence cases only,
allowing warrantless arrests for violations of pretrial release conditions under G.S. 15A-534.1(a)(2), which lists pretrial
release conditions in domestic violence cases. The statute was later broadened to other pretrial release violations.

Mandatory arrests. An officer must arrest when the officer has probable cause that a person has violated a DVPO
excluding the person from the residence or household of a domestic violence victim or directing the person to refrain
from doing any act in G.S. 50B-3(a)(9), such as threatening the victim. G.S. 50B-4.1(b).

Fingerprinting and other information. The arresting law enforcement agency must take the fingerprints of a defendant
for all felonies and certain misdemeanors, including the following domestic violence offenses: domestic criminal
trespass; an offense involving domestic violence as described in G.S. 15A-1382.1 (discussed further below under
Sentencing); a DVPO violation; and misdemeanor assault, stalking, or communicating a threat if the person is held
under G.S. 15A-534.1 (discussed further below under Pretrial Release Procedures). G.S. 15A-502(a2), (a4). The
arresting agency must provide the magistrate with available information about the defendant’s relationship with the
alleged victim and whether it is a personal relationship as defined in G.S. 50B-1, and the magistrate must enter the
information into the court information system. G.S. 15A-502(a3), (a5).

Pretrial Release Procedures
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G.S. 15A-534.1 contains several provisions on pretrial release in cases involving domestic violence:

¢ The most well-known provision is what has become known as the 48-hour law, which requires that a judge set
pretrial release conditions in the first 48 hours after arrest. Over the years, the provision has been expanded to
cover additional offenses and relationships, such as dating relationships. See Jeff Welty, Recent Changes to
the Pretrial Release Statutes, N.C. Crim. L. Blog (Nov. 19, 2015).

¢ The judicial official, whether a judge or magistrate, must consider the defendant’s criminal history when setting
pretrial release conditions. G.S. 15A-534.1(a); Conditions of Release for Person Charged with a Crime of
Domestic Violence, AOC-CR-630 (Dec. 2015) (form release order with these conditions).

¢ The judicial official may impose the pretrial release conditions listed in G.S. 15A-534.1(a)(2), such as stay-away
conditions.

* The judicial official may detain a defendant for a reasonable time if the judicial official determines that
immediate release will pose a danger to the victim or other person or result in intimidation to the victim and an
appearance bond will not reasonably avert this risk. G.S. 15A-534.1(a)(1). This provision predated the 48-hour
procedure and allowed for a cooling-off period for the defendant and an opportunity for the alleged victim to
take safety precautions.

Sentencing
The following provisions concern sentencing in cases involving domestic violence:

e If the conviction involves assault, communicating a threat, or any act in G.S. 50B-1(a), and the defendant and
victim had a personal relationship, the judge must indicate in the judgment and the clerk of court must indicate
in the official record that the offense involved domestic violence. G.S. 15A-1382.1(a).

¢ If the court finds the defendant responsible for acts of domestic violence and sentences the defendant to
probation, a regular condition of probation is to attend and complete an abuser treatment program. G.S.
15A-1343(b)(12).

¢ The Department of Public Safety must establish a domestic violence treatment program for inmates whose
official record includes a finding that they committed acts of domestic violence. G.S. 143B-704(e).

See also G.S. 15A-1340.16(d)(15) (aggravating factor at felony sentencing for the defendant to have taken advantage
of a position of trust and confidence, including a domestic relationship, in committing the offense).

Victims’ Rights

The North Carolina Crime Victims’ Rights Act gives victims of certain offenses various rights, including the right to
notice throughout the proceedings and the right to restitution and a civil judgment for damages greater than $250. G.S.
15A-830 through G.S. 15A-841, G.S. 15A-1340.34(b), G.S. 15A-1340.38. Many felonies are covered. The following
misdemeanors, which involve domestic violence, are also covered:

* Simple assault, assault on female, assault with a deadly weapon or inflicting serious injury, assault by pointing
a gun, domestic criminal trespass, and stalking if the defendant and victim had a personal relationship as
defined in G.S. 50B-1

¢ Violation of a DVPO

Firearm Consequences

Federal law imposes a firearms ban for felonies and misdemeanor crimes of domestic violence. State law follows suit,
providing that a person may not obtain a permit to purchase or carry a concealed handgun if prohibited by state or
federal law. G.S. 14-404(a)(1), G.S. 14-415.12(b)(1), (8b); see also Firearm Prohibition Notice, AOC-CR-617 (Dec.
2007) (form notice to convicted defendants that firearm possession may be unlawful under federal or state law). But
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see Jeff Welty, Vinson, Voisine, and Misdemeanor Crimes of Domestic Violence , N.C. Crim. L. Blog (July 18, 2016)
(questioning whether North Carolina misdemeanor assaults constitute misdemeanor crimes of domestic violence under
federal law as applied by Fourth Circuit, but suggesting that North Carolina courts should continue to consider using
AOC form to notify convicted defendants that possession of firearms “may” be unlawful).

During the term of a DVPQ, it is unlawful for the defendant to possess firearms (discussed above under Crimes
Involving Domestic Violence). After the DVPO expires, a defendant may move for return of firearms surrendered during
the term of the DVPO, but the court must deny the motion if the defendant is disqualified from possessing firearms
under state or federal law or has pending charges for an offense against the person protected by the DVPO. G.S.
50B-3.1(f).
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Same sex marriage has been permitted in North Carolina for a couple of weeks. Shea blogged here about one
potential criminal law implication: the possibility, discussed in a memorandum from the Administrative Office of the
Courts, that magistrates could be charged criminally for refusing to marry same-sex couples. As noted in this recent
news article, a number of magistrates have resigned as a result. But the issue I've been asked most about is how
same-sex marriage relates to our domestic violence laws.

Specifically, | have been asked how same-sex marriage relates to the 48-hour rule and to domestic violence protective
orders issued under Chapter 50B.

The 48-hour rule. Under G.S. 15A-534.1, only a judge may set bond in a domestic violence case within the first 48
hours after arrest. The statute applies mainly to certain crimes committed against a "spouse or former spouse or a
person with whom the defendant lives or has lived as if married.” | noted in this prior post the uncertainty about whether
same-sex couples were covered by that language. | don't see any more uncertainty. A same-sex couple married in
North Carolina or elsewhere are "spouse[s]," or if subsequently divorced, "former spouse[s]." Same-sex couples who
are cohabiting are living together as if married.

Chapter 50B orders. More complicated interpretive and legal issues arise in the context of Chapter 50B orders. G.S.
50B-1(b) lists the types of relationships that are eligible for DVPOs. The list includes "current or former spouses," and
the new meaning of that term is clear. However, the expanded definition of that term probably doesn't cover many
more people, as "current or former household members" was already a covered category and presumably

reached most same-sex spouses.

| can imagine some changes to the category "related as parents and children," if the law regarding adoption changes in
the aftermath of the same-sex marriage ruling. | imagine that it might but the issue is far beyond my expertise. (My
colleagues Sara DePasquale and Meredith Smith address one aspect of the question in this blog post.) Again, | tend to
think that any change will be of limited practical import given the existing coverage of household members.

Perhaps the most interesting issue here, and the one of greatest practical import, concerns subdivision (b)(6), which
encompasses "persons of the opposite sex who are in a dating relationship or have been in a dating relationship." | can
imagine a constitutional challenge to that provision on the grounds that there is no basis for limiting it to opposite-sex
couples. If such a challenge were successful, | don't know whether the remedy would be a judicial expansion of the
rule or an excision of the rule from the statute.

As always, questions and comments are invited.
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When setting conditions of pretrial release in domestic violence cases, magistrates and judges often order a defendant
not to contact the victim. Those directives clearly apply to a defendant once he is released from jail subject to those
conditions. But what about a defendant who remains in jail? Is he also subject to a no contact condition included on a
release order? The court of appeals addressed that issue yesterday in State v. Mitchell.

The court in Mitchell concluded that the no contact directive set forth on Mitchell’s release orders (he was charged with
more than one crime for allegedly assaulting his girlfriend) applied to Mitchell while he was confined in jail. Thus,
Mitchell’s mailing of letters to his girlfriend from jail violated a court order. And because the letters amounted to
stalking, Mitchell’s conduct was felonious since there was a court order in effect (the pretrial release orders) prohibiting
his conduct.

Facts. Mitchell was arrested for assault on a female on December 26, 2014 after he allegedly punched his girlfriend,
“Nancy,” in the face. At his initial appearance, the magistrate wrote on the AOC-CR-200, Conditions of Release and
Release Order form, that he was “NOT TO HAVE ANY CONTACT WITH [NANCY].” Mitchell’s release was not
authorized that evening because he was charged with a domestic violence offense for which only a judge could set
pretrial release conditions during the first 48 hours following his arrest. Two days later, a judge authorized Mitchell’s
release upon the posting of a secured bond. The judge, like the magistrate, ordered that Mitchell have no contact with
the victim.

A week later, while Mitchell remained in jail, he was charged in an arrest warrant with habitual misdemeanor assault for
the alleged December 26 assault of Nancy. The Conditions of Release and Release Order issued in connection with
this charge imposed a secured bond and ordered Mitchell “NOT TO HAVE ANY CONTACT WITH [NANCY].” Mitchell
did not post bond and remained jailed on both charges.

Mitchell wrote six letters to Nancy from jail while he was subject to conditions of release orders for one or both of these
charges. The first letters were “cordial,” but the later letters “escalated to threats when she did not respond or reply.”
Slip op. at 5. Nancy also received a letter marked “return to sender” that listed her return address.The letter was
addressed to the Federal Building on Fayetteville Street in Raleigh and contained a bomb threat and demand for $1
million, purportedly written by Nancy. The defendant later admitted to writing the letter.

In March 2015, the Wake County District Attorney’s Office received a letter through “jail mail” from the Wake County
Detention Center that purported to be written by Nancy. The letter stated that Nancy had falsely accused Mitchell and
threatened to place explosives in the Wake County Courthouse. Nancy denied sending the letter.

Mitchell was charged with felony stalking while a court order was in effect for the letters to Nancy and with two counts
of felony obstruction of justice based on the letters to the Federal Building and the District Attorney’s office.

Felony stalking. G.S. 14-277.3A defines the offense of stalking, which generally is a Class A1 misdemeanor. If,
however, stalking is committed “when there is a court order in effect prohibiting the conduct described under [G.S.
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14-277.3A] by the defendant against the victim,” the offense is elevated to a Class H felony.

Defendant’s argument. Mitchell moved to dismiss the felony stalking charges on the basis that he was not subject to
the conditions of pretrial release that prohibited him from having contact with Nancy because he never posted his bond.
Instead, he remained in jail during the entire time the letters were sent. Since he was not released, he said that the
order did not apply to him.

Court’s analysis. Calling Mitchell’s argument “deceptively simple,” the court rejected it. Slip op. at 9. The court noted
that the orders, titled “Conditions of Release and Release Order,” contained more than their title suggested. In addition
to establishing conditions of release, the orders committed Mitchell to a detention facility (as required by G.S.
15A-521(a)), noted that he was subject to a domestic violence hold, directed when the defendant was to again be
produced before a judicial official (as required by G.S. 15A-521(b) and G.S. 15A-534.1), and, for one of the orders,
required that Mitchell provide fingerprints.

Such orders, the court of appeals said, “memorialize[] the trial court’s determinations governing the defendant,
whether the defendant is held in a detention facility or released.” Slip op. at 12. Some of the terms of such an order,
the court explained, apply whether a defendant is committed or released, while others apply only in one circumstance
or another.

The court stated that the directive in the Mitchell orders that Mitchell have no contact with Nancy contained no
language indicating that the provision applied only upon Mitchell’s release. Thus, the court concluded, contact with
Nancy was barred as long as the orders were in effect. And the orders were in effect until the charges were disposed
of, whether Mitchell remained confined in jail or was released.

The stalking enhancement. The court further held that Mitchell’s stalking was felonious because the pre-trial release
orders barring Mitchell from contacting Nancy “prohibit[ed] the conduct described under [G.S. 14-277.3A] by the
defendant against the victim.”

The court reasoned: Conduct described in G.S. 14-277.3A includes harassment, which requires “[kJnowing contact”
that may consist of “written or printed communication.” Mitchell was ordered not to contact Nancy. Because
harassment under G.S. 14-277.3A requires contact, the orders prohibited conduct under G.S. 14-277.3A, even though
they did not specifically mention stalking.

The court said its view that the no contact order prohibited conduct described in the stalking statute was “in keeping
with the intent” of the stalking statute, which provides in part: “[T]he General Assembly enacts this law to encourage
effective intervention by the criminal justice system before stalking escalates into behavior that has serious or lethal
consequences. The General Assembly intends to enact a stalking statute that permits the criminal justice system to
hold stalkers accountable for a wide range of acts, communications, and conduct.” Slip op. at 15 (citing G.S.
14-277.3A(a)).

Practical effect. The Mitchell court did not identify the source of a judicial official’s authority to impose conditions upon
a person that apply while the person is detained, but its analysis assumes such authority exists. Cf. Baker v. United
States, 891 A.2d 208 (D.C. Cir. 2006) (declining to decide whether trial court that ordered defendant preventatively
detained had the authority to issue a no-contact order under the bail statute or pursuant to the court’s inherent
authority). That issue has been the subject of considerable debate in the trenches (see Jeff's post here), so its
resolution is significant, particularly given the frequency with which no contact conditions are imposed.

The court also did not address what limitations exist on a judicial official's authority to impose such conditions. While
Mitchell’s post-arrest conduct leaves little doubt about the need for such a restriction in his case, it is not clear what
standard judicial officials are to use in crafting general conditions regulating the conduct of a defendant both in and out
of jail. Cf. G.S. 15A-534(a) (permitting a judicial official to “place restrictions on the travel, associations, conduct, or
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place of abode of the defendant as conditions of pretrial release’ (emphasis added); G.S.
15A-534.1(a)(2)(permitting a judge to impose, among other “pretrial release” conditions, a condition that the defendant
“stay away from the home, school, business or place of employment of the alleged victim”).

Most violations of no contact orders do not, of course, result in statutorily enhanced charges like those in Mitchell.
Instead, they are more often addressed through contempt proceedings under Chapter 5A. Cf. Baker, 891 A.2d at 212
(stating that “even assuming for the sake of argument that the trial court's no-contact order was invalid, Baker's
conviction for contempt must be upheld for his failure to comply with that order” which he did not challenge or appeal).
After Mitchell, | expect that magistrates and judges will continue to impose such conditions (though they may wish to
specify whether they apply in jail as well as upon release) and that contempt proceedings will continue to be initiated
for defendants who do not follow them.

Thanks to my colleague John Rubin for helping me think through the issues in State v. Mitchell and for teaching me
everything | know about pretrial release.
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Domestic violence protective orders (DVPOs) are available to “persons of the opposite sex who are . . . or have been
in a dating relationship,” and who are able to establish that the person that they are or were dating committed an act of
domestic violence against them. Persons of the same sex who are or were in a dating relationship don’t have the
same opportunity. Is that constitutional? The Supreme Court of South Carolina just addressed a related question, and
its opinion suggests that the answer is no.

Background. G.S. 50B-1 defines a “personal relationship” as a relationship where the parties involved:
(1) Are current or former spouses;
(2) Are persons of opposite sex who live together or have lived together;

(3) Are related as parents and children, including others acting in loco parentis to a minor child, or as grandparents and
grandchildren. For purposes of this subdivision, an aggrieved party may not obtain an order of protection against a
child or grandchild under the age of 16;

(4) Have a child in common;
(5) Are current or former household members;

(6) Are persons of the opposite sex who are in a dating relationship or have been in a dating relationship. For purposes
of this subdivision, a dating relationship is one wherein the parties are romantically involved over time and on a
continuous basis during the course of the relationship. A casual acquaintance or ordinary fraternization between
persons in a business or social context is not a dating relationship.

The statute defines “domestic violence” as the commission of certain acts by a party to a “personal relationship,” so
only individuals in a “personal relationship” are eligible for a DVPO. Same-sex couples who are dating but not living
together aren’t in a “personal relationship” as defined by the statute.

It has been clear at least since Obergefell v. Hodges, 576 U.S. __ (2015) (ruling that the Due Process Clause and the
Equal Protection Clause of the Constitution require all states to permit and to recognize same-sex marriages), that
distinctions between same-sex and opposite-sex relationships require legal scrutiny. In this prior post, | noted that
Chapter 50B contained several questionable provisions.

South Carolina case. The recent South Carolina case that bears on this issue is Doe v. State, S.E.2d __, 2017 WL
3165132 (S.C. July 26, 2017). South Carolina’s domestic violence statutes apply only to “household members,”
defined in part as a “male and female who are cohabiting or formerly have cohabited.” A woman who suffered
domestic violence at the hands of her female partner -- the two were engaged, but not married -- sought a DVPO but
was denied based on the above definition. She challenged the law in court, arguing that the exclusion of same-sex
couples violated equal protection principles.
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The state supreme court agreed. It stated that it “cannot find a reasonable basis for providing protection to one set of
domestic violence victims—unmarried, cohabiting or formerly cohabiting, opposite-sex couples—while denying it to
others. Accordingly, we find no constitutionally valid rational basis for the statutory classifications created by the
definitional subsections at issue.”

Turning to the question of how to remedy the defect, the court decided to “sever the discriminatory provision,”
removing the reference to cohabiting couples from the statute. In other words, the court made opposite-sex cohabiting
couples ineligible for DVPQs so that both same-sex and opposite-sex couples are treated in the same way. (The chief
justice dissented as to the remedy. He would have held the statute unconstitutional as applied to the plaintiff and would
have held “that the family court may not utilize these statutory provisions to prevent [the plaintiff] or those in similar
same-sex relationships from seeking [a DVPO].”)

Back to North Carolina. Obviously, South Carolina cases aren’t binding on North Carolina courts. But that court was
unanimous on the fundamental equal protection issue. Using the same lens to look at North Carolina’s statute, there
are two provisions that are worth considering:

¢ The phrase “[a]re persons of opposite sex who live together or have lived together.” This is virtually
indistinguishable from the language at issue in the South Carolina case. However, it may be difficult for a
plaintiff to establish standing to contest this portion of the North Carolina statute because the statute also
covers individuals who “[a]re current or former household members.” Persons of the same sex who “live
together or have lived together” appear to be covered by the latter provision -- though | have heard arguments
that the “household members” provision should not be interpreted to include romantic partners -- and so
arguably suffer no legally cognizable injury by their exclusion from the “live together” prong of the statute.

* The phrase “[a]re persons of the opposite sex who are in a dating relationship or have been in a dating
relationship.” This provision is the focus of today’s post, and | must say, the argument that this provision
violates equal protection strikes me as quite strong. Violence in same-sex relationships seems to be as
common, or maybe even more common, than in opposite-sex ones, suggesting an equivalent need for DVPOs.
Of course, legislative actions are presumptively constitutional; Obergefell was decided partly based on the
fundamental right to marry, which is not implicated in the “dating relationship” provision; and it is not clear what
degree of scrutiny would apply to a challenge to this provision, so perhaps the issue is not a complete slam
dunk.

What’s the practice? | suspect that judges are receiving DVPO requests arising out of same-sex dating relationships,

and | have heard that at least some judges will issue DVPOs in such circumstances. But as always, | welcome
comments regarding how this issue is playing out in the real world.
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A judge who issues an emergency or ex parte domestic violence protective order must order the defendant to
surrender all firearms in his care, custody or control if the judge makes certain findings about the defendant’s prior
conduct. Among the findings that trigger the weapons-surrender requirement is a finding that the defendant used or
threatened to use a deadly weapon or has a pattern of prior conduct involving the use or threatened use of violence
with a firearm. A defendant served with such an order must immediately surrender his firearms to the sheriff. If the
weapons cannot be immediately surrendered, he must surrender them within 24 hours. But what if the defendant does
not turn over any firearms? May the protective order authorize the sheriff to search the defendant, his home, and/or his
vehicle for such weapons?

No. The North Carolina Supreme Court in State v. Elder,  N.C.__,  S.E.2d___ (June 11, 2015), held that G.S.
50B-3 did not authorize the district court to include in a domestic violence protective order (DVPO) a directive that law
enforcement officers search the defendant, his vehicle and his residence for weapons.

Facts. Gregory Elder’s wife sought an ex parte DVPO in September 2010. The court entered the DVPO, finding that
Elder had threatened to get gasoline and torch their son’s preschool, his wife’s house and her sister’s house. The
court also found that Elder had said “I’'m going to get you all,”” and “you won't [expletive deleted] stop me, and the
police won't [expletive deleted] stop me.” (Slip op. at 2.) Finally, the court found that Elder had a history of substance
abuse and mental illness and that he had made threats to anyone who attempted to go into the marital residence.

The court concluded that Elder had committed acts of domestic violence in the past and that he continued to present a
danger of future violence. The court ordered him to surrender his firearms, ammunition and gun permits, as provided in
G.S. 50B-3.1.

Relying on G.S. 50B-3(a)(13), which authorizes the court to include as relief in a DVPO “any additional prohibitions or
requirements the court deems necessary to protect any party or minor child,” the court ordered that “[a]ny Law
Enforcement officer serving this Order shall search the Defendant’s person, vehicle and residence and seize any and

all weapons found.” (Slip op. at 2.)

The DVPO contained no findings that Elder owned or possessed a weapon.

Service of the DVPO. After several attempts, officers successfully served the DVPO on Elder three days after it was
issued. They knocked on his door for fifteen minutes. Elder came outside and locked the door behind him?a

reasonable precaution since there was marijuana growing operation inside.

The officers took the keys from Elder’s pockets, unlocked the door and went inside to search for weapons as ordered
in the DVPO.

You know what they found growing in the basement.
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Motion to suppress. Elder was charged with several drug crimes. He moved to suppress the evidence the officers
found on the basis that the search violated his Fourth Amendment rights. The trial court denied the motion. A divided
panel of the court of appeals reversed, holding that the DVPO statutes did not authorize the district court to order the
search, that the DVPO was not a de facto search warrant because it contained no findings of probable cause to believe
that evidence of a crime would be found in the places ordered searched, and that the search was not authorized by
exigent circumstances. The dissenting opinion concluded that the district court was statutorily authorized to order the
search. The State appealed, and the state supreme court affirmed.

Supreme Court’s Analysis. G.S. 50B-3(a)(1)-(13) lists thirteen types of relief that a court may order in a DVPO. The
first twelve subsections authorize the court to impose specific prohibitions or requirements on a party to the DVPO. The
court may order a party to refrain from acting in a certain way (not to harass the other party, for example) or to actin a
certain way (to pay child support, for example). The last subsection, G.S. 50B-3(a)(13), is a catch-all provision that
authorizes the court to order “any additional prohibitions or requirements the court deems necessary to protect any
party or any minor child.”

The Elder court held that this catch-all provision limits the court to ordering a party to act or refrain from acting, as do
the preceding subsections. The provision does not authorize the court to order in a DVPO that law enforcement officers
search the defendant, his vehicle, or his residence.

Fourth Amendment. The Elder court explained that its interpretation was consistent with the Fourth Amendment and
Article 1, Section 20 of the North Carolina Constitution. Were it to conclude otherwise, the court reasoned, “district
courts would have seemingly unfettered discretion to order a broad range of remedies in a DVPO so long as the judge
believes they are necessary for the protection of any party or child.” (Slip op. at 6.)

Because Elder was, of course, a criminal case and the defendant’s motion to suppress was based on the violation of
his state and constitutional rights, the court then considered whether the search indeed violated those rights. The court
concluded that nothing in the case excused the requirement that a search of person’s home be conducted pursuant to
a warrant issued by a judicial official following a determination of probable cause. While acknowledging that domestic
violence is a significant problem and the state has a vital interest in protecting victims, the court concluded that the
facts of the case did not justify a special needs search of the type authorized when interests beyond the normal need
for law enforcement make the warrant and probable cause requirement impracticable. Thus, the court determined that
the warrantless search of the defendant’s home violated his state and federal constitutional rights.

What if the DVPO had included findings that the defendant had a gun? | don’t think the outcome would be any
different. Elder held that the trial court had no authority under G.S. 50B-3 to order in a DVPO that law enforcement
officers search the defendant, his home, or vehicle. The court’s interpretation of the statute does not appear to hinge
on the possible presence of a weapon. I'm likewise doubtful that a finding that the defendant had a firearm would alter
the constitutional analysis governing an ensuing search of the defendant’'s home. At the time a DVPO is served, the
defendant must surrender his firearms. If a law enforcement officer has probable cause to believe that a firearm is
located within a defendant’s residence and has not been surrendered as required, she may seek issuance of a search
warrant to recover the weapon.
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Here's a question | get occasionally: What language should | use to charge aiding and abetting a violation of a
domestic violence protective order (DVPQO)? Here’s a similar one: If someone is arrested for aiding and abetting a
violation of a DVPO, is the person subject to the 48-hour pretrial release law for domestic violence offenses? | know
the scenario immediately. A person protected by a DVPO (Mary) has invited the person subject to the DVPO (her ex-
boyfriend, John) over to her house although the DVPO prohibits him from being there. Things deteriorate, and Mary
calls the police for assistance. | also know my answers to these questions. There isn’t language for charging Mary with
aiding and abetting a violation of a protective order that was entered for her protection because such a charge isn’t
valid. For the same reason, Mary isn’t subject to arrest so the 48-hour law doesn’t apply. If such a charge is brought,
the remedy is for the court to dismiss it for failure to state a crime.

The North Carolina appellate courts haven’t addressed whether these charges are proper, but decisions from other
states explain why they should not stand. In State v. Lucas, 795 N.E.2d 642 (Ohio 2003), the facts were similar to the
above scenario. In Patterson v. State, 979 N.E.2d 1066 (Ind. App. 2012), the police came to the residence for other
reasons (to serve a subpoena) and found the two together. In dismissing the aiding and abetting charge, the court in
both cases focused on the legislature’s intent in authorizing domestic violence protective orders—namely, to protect
victims of domestic violence. As stated by the Ohio Supreme Court in Lucas, the legislature did not intend to undo
those protections by “allowing abused women to be charged with complicity” in violating orders for their protection .795
N.E.2d at 648. The courts’ reading of legislative intent rests on a combination of common law principles, statutory
language, and policy considerations. In light of our state’s commitment to protecting victims of domestic violence, |
believe our appellate courts would find the reasoning persuasive.

First, a basic tenet of criminal law is that the victim of a crime cannot be charged with aiding and abetting commission
of the crime. “Where the statute in question was enacted for the protection of certain defined persons thought to be in
need of special protection, it would clearly be contrary to the legislative purpose to impose accomplice liability upon
such a person.” See Wayne R. LaFave, Substantive Criminal Law § 13.3(e), at 370 (2d ed. 2003). For example, a
victim of statutory rape cannot, by consenting, be charged with aiding and abetting the crime.

Second, the language of the statutes indicates that the legislature did not intend for a person protected by a protective
order to be held criminally liable for a violation of the order. Thus, the Ohio statute prohibits “mutual” protective orders.
That means that a court may not issue a protective order against the person who petitions for a protective order unless
the respondent also files for and meets the requirements for issuance of a protective order against the petitioner. The
North Carolina DVPO procedures did not originally include such a provision, but the North Carolina General Assembly
amended G.S. 50B-3(b) to add it specifically. See S.L. 1995-591 (H 686). The Ohio and Indiana statutes contain an
additional provision, not present in North Carolina’s statutes, that an invitation to return to the residence does not
nullify or waive a protective order. The difference is not critical; jurisdictions without such a provision have interpreted
their protective order statutes as establishing the same rule. See, e.g., State v. Dejarlais, 969 P.2d 90 (Wash. 1998)
(so interpreting statute before legislature enacted such a provision); accord State v. Branson, 167 P.3d 370 (Kan. Ct.
App. 2007). North Carolina’s courts likely would follow the same approach. See Domestic Violence Order of Protection,
AOC Form AOC-CV-306 (Oct. 2013) (“Only the Court can change this order. The plaintiff cannot give you permission
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to violate this order.”).

Third, the policies behind protective order statutes indicate that the legislature did not intend for the victims of domestic
violence to be charged with violations of orders for their protection. Such charges could “chill” enforcement of
protective orders, contrary to the legislature’s intent to strengthen protections. Lucas, 795 N.E.2d at 647. Even though
protected by a protective order, a person may be reluctant to call for help if fearful of being prosecuted for having
invited the other person to her home. See generally Branson, 167 P.3d at 372 (noting petitioner’s testimony that she
did not call police immediately because she thought she “would be in as much trouble as he was”). People in need of
protective orders might even be deterred from seeking protective orders. In our Mary and John example, if Mary invites
John to her house, wants him to leave, and does not have a protective order, she can call the police without being
arrested herself; yet, if the law allowed charges of aiding abetting, Mary would be in worse shape for having a
protective order.

A somewhat older case from lowa held that a person could be held liable for, in essence, aiding and abetting a
violation of a protective order. See Henley v. lowa District Court, 533 N.W.2d 199 (lowa 1995). The proceeding in that
case was for contempt, but the basic question is the same: whether a person protected by a protective order may be
prosecuted for consenting to a violation of the order. The court’s holding rests on far older, “turn-of-the-century”
decisions in which the lowa courts held that nonparties to orders could be held in contempt for violations if they acted in
concert or were in privity with the person against whom the order was directed. See Henley, 533 N.W. 2d at 202, citing
Hutcheson v. lowa District Court, 480 N.W.2d 260, 263—64 (lowa 1992) (reviewing history). Those decisions are
unpersuasive because they recite general contempt principles only and do not consider the complex dynamics of
relationships involving domestic violence or the legislature’s intent in enacting procedures for the protection of
domestic violence victims.

Dealing with repeated problems with the same couples can undoubtedly be frustrating for court officials and law
enforcement officers as well as counselors, family members, and friends. The solution of splitting up and staying split
up seems obvious, but research shows that it's not so simple. For many reasons, it may take a person many tries and
many months, if not years, to get out of an abusive relationship. The law’s answer to this difficult problem is not to
charge the person protected by a protective order with violating the order.
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[Author's Note: This post has been substantively edited to make corrections in response to helpful comments from
readers.]

A person generally may not lawfully be arrested unless there is probable cause to believe he has committed a crime.
But there are several exceptions to this rule. Most involve arrests made pursuant to an order for arrest issued by a
judicial official. A judicial official may, for example, issue an order for the arrest of a defendant who fails to appear in
court or who violates conditions of probation. See G.S. 15A-305(b). And there is one circumstance in which a law
enforcement officer may, without a judicial order or warrant for the defendant’s arrest and without probable cause to
believe a crime has been committed, arrest a defendant. That’s when the officer has probable cause to believe the
defendant has violated a condition of pretrial release. G.S. 15A-401(b)(1),(b)(2)(f.).

Arrests for violations of pretrial release conditions. The General Assembly amended G.S. 15A-401(b) in 2011 to
authorize officers to make warrantless arrests of a defendant based on probable cause that the person had violated a
condition of pretrial release, regardless of whether the violation occurred in or out of the officer’s presence. Those
amendments were effective for violations of pretrial release conditions that occurred on or after December 1, 2011.
Before that time, officers were authorized to make warrantless arrests for defendants who were charged with crimes of
domestic violence and who violated a condition of release for that crime, but were not permitted to arrest defendants
who were charged with other types of crimes for a violation of their pretrial release conditions. See S.L. 2004-186,
Sections 13.1 -.2. Under current law, officers may arrest for any pretrial release violation, regardless of the nature of
the underlying offense. See G.S. 15A-401(b)(1), (b)(2)(f.) (authorizing arrest based on probable cause that defendant
has violated pretrial release order under G.S. 15A-534 (which governs the determination of conditions of pretrial
release for crimes generally) or G.S. 15A-534.1(which governs the setting of pretrial release conditions for crimes of
domestic violence)).

What happens when a person is arrested? Upon arresting a defendant for a violation of a pretrial release order, an
officer must take the defendant before a magistrate for an initial appearance. G.S. 15A-501(2); 15A-511(a). The
magistrate must first determine whether there is probable cause to believe that the defendant violated the conditions of
release. Then, if the magistrate finds probable cause, he or she must set new conditions of initial release. The
magistrate does not modify his or her earlier release order; instead he or she imposes new conditions of release, which
supersede the prior release order.

No authority to hold. There is no statutory authority authorizing a magistrate to hold a defendant charged with
violating a condition of pretrial release without setting new conditions of release. Confusion about this issue abounds
when a defendant who was initially charged with a crime of domestic violence is arrested for violation of the pretrial
release order. This might occur if, for example, the defendant was ordered to have no contact with the victim and he is
later discovered in the victim’s home with the victim’s consent. An officer who learns of the defendant’s presence may
arrest the defendant based on probable cause that the defendant has violated the pretrial release order. The defendant
in this circumstance has not, however, committed a new crime, much less a crime of domestic violence. Thus,

a magistrate must set conditions of release at the defendant’s initial appearance following his arrest.
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Is this constitutional? Some defendants have complained that being arrested for a violation of an order based on
conduct that is not itself a crime is unconstitutional. None of those complaints appear to have reached our appellate
courts. If and when they do, I'm skeptical about their prospects for success. Other courts have recognized that when a
defendant “breach[es] a condition of the bond originally set by the court, [he] forfeits the right to continued release
under the terms of that bond.” State v. Paul, 783 So.2d 1042 (Fla. 2001). That same sort of reasoning appears to
underlie the legislature’s authorizing of officers to arrest for violations of pretrial release orders.
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G.S. 14-196.3 prohibits “cyberstalking,” which the statute generally defines to mean using electronic communications
to threaten, extort, make an abusive or embarrassing false statement about, or repeatedly harass another person. As
Jessie noted in this prior post, cyberstalking has become a frequently charged offense. It can be committed by text
message, email, Facebook, and other means.

I've been asked several times recently whether the so-called 48 hour rule, set forth in G.S. 15A-534.1, applies to
cyberstalking. That statute provides that for certain domestic violence crimes, bond must normally be set by a judge
rather than a magistrate. The statute allows a defendant to be held for up to 48 hours if a judge is not immediately
available. I've previously written about the 48 hour rule here.

The 48 hour rule applies to “all cases in which the defendant is charged with assault on, stalking, communicating a
threat to, or committing [certain felonies] upon a spouse or former spouse or a person with whom the defendant lives or
has lived as if married, with domestic criminal trespass, or with violation of [a DVPQ].”

Does the statute’s reference to “stalking” include cyberstalking? | don'’t think so, for two reasons.

* First, although the 48 hour rule has been around since 1995, S.L. 1995-527, “stalking” was only added to the
statute in 2007, S.L. 2007-14. Both the original stalking statute, G.S. 14-277 (enacted by S.L. 2001-518), and
the cyberstalking statute (enacted by S.L. 2000-125) existed at that time. The General Assembly’s decision to
add the term “stalking” but not the term “cyberstalking” to G.S. 15A-534.1 may have been a deliberate choice.
To the extent that the statutory language is ambiguous, the rule of lenity suggests that the term “stalking”
should be strictly construed not to include cyberstalking.

e Second, the cyberstalking statute is clearly patterned on the harassing phone calls statute, G.S. 14-196, not on
the “regular” stalking statute, and the General Assembly chose not to include harassing phone calls in the 48
hour law.

Based on the foregoing, | don’t think that the 48 hour rule generally applies to cyberstalking charges. However, there’s
one possible limited exception. The cyberstalking statute encompasses certain threatening communications. One could
argue that the 48 hour rule should apply to cases of cyberstalking that involve threats based on the provision in G.S.
15A-534.1 regarding “communicating a threat.” (The same argument could be made for harassing phone calls that
involve threats.)

I've always thought of the reference in G.S. 15A-534.1 to communicating threats to mean simply that the 48 hour rule
applies to charges under G.S. 14-277.1, the communicating threats statute. And I've always thought of the 48 hour
rule as binary — either it applies to all the charges under a certain statute or it doesn’t apply to that statute at all. But |
can see a contrary argument, and | don'’t think that there’s a case that squarely addresses the issue.

I'd be interested in feedback about whether, in practice, the 48 hour rule is ever being applied to harassing phone calls

or to cyberstalking. But the issue may not arise very often, because in most cases, a phone call or an electronic
communication that includes a threat would likely be charged under G.S. 14-277.1, a Class 1 misdemeanor to which
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the 48 hour rule clearly does apply, instead of or in addition to being charged as a harassing phone call or
cyberstalking (both Class 2 misdemeanors).

It is also worth noting that some conduct that violates the cyberstalking statute will also violate the current “normal”
stalking statute, G.S. 14-277.3A, to which the 48 hour rule also clearly applies.
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Judicial Independence In Criminal
Proceedings

SARAH OWENS

NCMA EDUCATION COMMITTEE

» Can’t officiate u

» Your alma mater

» A school your spouse or child
currently attends (but nephews
are OK)

» A school you’ve contributed to
» A school with which you have

a business relationship
» A school you’ve sued or been

sued by

» Should generally not treat

immediate family members.

» Professional Objectivity
» Undue Influence on judgment
» May go beyond their

expertise
» Spillover tension from the

professional/personal
relationship dynamic

Judicial Independence - Page 1



» Eligibility. Must be at least

MINIMUM AGE TO ENTER.
Employees, officers, or directors

of Sponsor, its parent
companies, affiliates,
subsidiaries, and their children,

parents, spouse, and members
of their household are ineligible

to participate. No purchase or
online entry necessary.
Sweepstakes is open only to

legal residents of the United
States. A purchase does not
enhance your chance of

winning

What Kinds of Things Might Limit u

Your Impartiality?

Neutrality and Judicial Officials u

» The Fourth Amendment requires that arrest and
search warrants be issued by “neutral and

detached” judicial officials.
» Shadwick v. City of Tampa, 407 U.S. 345 (1972)

» The North Carolina Code of Judicial Conduct
requires that judges perform their duties

“impartially.”
» Canon 3
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Magistrate Davis retired from

the Carolina County Sheriff’s —
Office last year. May

Magistrate Davis consider

search/arrest warrant
applications coming from

that agency?

Magistrate Lee’s teenage u
daughter was killed by a
drunk driver three years ago.

May Magistrate Lee conduct

initial appearances in DWI
cases?

Neutrality and Your Background u

» Everyone has some background
» Many magistrates have had experiences such as

» Being a law enforcement officer

» Being a criminal defense attorney

» Being a crime victim

» You cannot hear matters in which you have “a personal bias or
prejudice”

» North Carolina Code of Judicial Conduct, Canon 3C(1)(a)

» You are the person most likely to know whether aspects of your
background create bias
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Magistrate Lopez used to date

Jenny Jones. Now Jenny

Jones is dating Dan
Defendant. May Magistrate

Lopez conduct an initial
appearance for Dan

Defendant on drug charges?

10

Neutrality and Your Relationships u

» Everyone has some relationships
» Many magistrates have relationships such as

» Asibling or spouse who is a law enforcement officer
» A child who is a prosecutor

» A friend who is a crime victim
» A cousin who is accused of a crime

» You cannot hear matters in which you, your spouse, or a person

within the third degree of relationship to either of you, or the spouse
of such a person, is a participant

» North Carolina Code of Judicial Conduct, Canon 3C(1)(d)
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May a magistrate conduct initial

appearances in a BATmobile at a DWI

checkpoint?

12
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May a magistrate call an Assistant District

Attorney for advice on whether certain —
facts constitute a crime?
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Neutrality and Your Role in the u
Justice System

» DWI initial appearances may be held “at any place within the
county” including “locations other than the courthouse.”

» G.S.20-38.4
» May require extra care to be perceived as neutral

» May not “knowingly initiate nor knowingly consider ex parte . . .

communications concerning a pending proceeding,” but may
“obtain the advice of a disinterested expert on the law.”

» North Carolina Code of Judicial Conduct, Canon 3A(4).
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An officer comes to you seeking a warrani
for misdemeanor larceny. The item that w
stolen is a gun. Assuming there is PC, what

do you do?
A. Issue a misdemeanor

warrant
B. Issue a felony warrant

c. Tell the officer that larceny
of a firearm is a felony and

ask her whether she wants
a felony charge

15
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Magistrates as Legal Advisors

» To officers

» Do facts A, B, and C add up to PC?

» Dol need asearch warrant to search location X under circumstance Y?

» To citizens

» Is my dispute with my neighbor civil or criminal?

» Can | throw away my tenant’s property after his lease expires?
» My sister did X to me. Can you charge her with Y?

16

How do most magistrates in your ofﬁcﬂ

dress while on duty?

A. Black robe

B. Coat and tie or
equivalent

C. Business casual

D. Casual

17

Here's Judge caught on
camera, smiling and laughing at the window

as
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What to Do When You May Not be
Neutral

» Recuse yourself
» Is another magistrate on duty?

» Is another magistrate available?

» Can another official hear the matter?

» Bolster your neutrality with slow and careful deliberation

19

Public perceptions of legitimate
procedures and practices

What legitimizes legal What legitimizes legal

authorities? procedures?

» Act impartially » Neutral

» Honestly » Accurate

» Transparently » Consistent

» Respectfully » Trustworthy

» Ethically » Fair

» Equitably » Opportunities for error correction
» Process to be heard

Bowers, J., & Robinson, P. H. (2012). Perceptions of fairness and justice: The shared aims &
occasional conflicts of legitimacy and moral credibility. Wake Forest Law Review, 47, 11-13.
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Capstone Exercises
Magistrates’ Basic School
August 2019

Instructions. Break into groups of 4-6. Read each problem and answer each question. One of the
guestions for each problem asks what criminal charges are possible under the circumstances described
in the problem. Answer that question as completely as possible. It is not intended to be easy. You are
not limited to offenses we have discussed this week, or to offenses in any particular chapter of North
Carolina Crimes. After the groups have finished their work, we will discuss each problem as a class.

Good luck!

Problem 1

An officer was investigating reports of vandalism at the local high school. He asked one of the students

at the school, who is 18, for permission to look at the pictures on the student’s cell phone. The student

gave his phone to the officer. The officer did not find any photos related to the vandalism incident, but

did see sexually explicit photos of the student and his 16-year-old girlfriend on the phone. The 16-year-
old is nude in the photos, several of which depict the teenagers engaging in oral sex. He also discovers a
text message from the male student to the 16-year-old girl containing a nude photo of the girl stepping
out of the shower.

The officer is seeking issuance of a warrant for arrest charging the male student with second-degree
sexual exploitation of a minor, though he is somewhat uncomfortable about charging the student with
such a serious offense.

List every criminal charge for which you think there is probable cause:

What charge or charges, if any, would you issue?

If you would issue charges, would you do so using an arrest warrant or a criminal summons?
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Problem 2

You are a magistrate in a college town. A 19-year-old female appears before you seeking charges
against a 19-year-old male university student. The female alleges in an affidavit that she attended a
party at the male student’s apartment six months ago. She drank approximately 10 mixed drinks. At
some point, she fell asleep on the defendant’s couch. She awoke to the defendant on top of her, having
sexual intercourse with her. She said she was frozen with fear and was confused. The defendant had
pulled up her skirt and pulled off her underwear. She said she remained as still as possible until the
defendant removed his penis from her vagina. She then ran out of the apartment. She was treated at
the hospital, which prepared a rape kit. She said she was in extreme pain for several days following the
incident. She was bruised and scraped during the incident. She said she reported the incident to
university police, who, after consulting with the district attorney, declined to seek charges. The woman
tells you that she believes this decision was based on part on the defendant’s status as a star football
player for the college. She says that she is not going to let the defendant get away with this just because
he is an athlete.

List every criminal charge for which you think there is probable cause:

What charge or charges, if any, would you issue?

If you would issue charges, would you do so using an arrest warrant or a criminal summons?
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Problem 3

A Highway Patrol Trooper is seeking charges in connection with a driver attempting to unlawfully pass a
group of bicyclists, and seriously injuring one of them in the process. The trooper explains that the
motorist attempted to pass the group of cyclists on a two-lane road in a rural part of the county. There
was a double yellow line on the road prohibiting passing. The driver attempted to pass the group
anyway. When she saw another car approaching, she swerved back into her lane, hitting the bicycle at
the front of the group. The cyclist was thrown from his bicycle. He sustained several broken bones,
which will require surgery to repair. The trooper does not believe that the driver was impaired by
alcohol or any other substance.

List every criminal charge for which you think there is probable cause:

What charge or charges, if any, would you issue?

If you would issue charges, would you do so using an arrest warrant or a criminal summons?

Capstone - Page 3



Problem 4

A local police officer has arrested the defendant, who was discovered concealing merchandise (three
containers of baby formula that retail for $35 each) under her loose-fitting clothes at the neighborhood
grocery store. She was past the register and out the door when the manager stopped her. After a
previous shoplifting incident at the same store, the manager had told the defendant not to return to the
store.

List every criminal charge for which you think there is probable cause:

What charge or charges, if any, would you issue?
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FORMS

Arrest Warrant (AOC-CR-100) and COPY.......ccovererreiiermeenrenieietesreearesreesreseeesrennes Forms — Page 1
Criminal Summons (AOC-CR-113) and COPY ....c.ccovrvermeirienieinienieisesieese e Forms — Page 5
Magistrate’s Order (AOC-CR-116) and COPY .....ccerveererieinienieinieniee e Forms — Page 9
Search Warrant (AOC-CR-119) and COPY......cccrererireriairiiieinienesesieseeiesieseeesee s Forms — Page 13
Conditions of Release and Release Order Form (AOC-CR-200) and Copy ............ Forms — Page 17
Appearance Bond for Pretrial Release (AOC-CR-201).......ccccceecvvivvvieinienesesinnnenns Forms — Page 21
Additional Accommodation Bondsmen (AOC-CR-201A)........ccccovvererereresrennenns Forms — Page 23
Surrender by Surety (AOC-CR-214).....c.ccceceieieiiie e ste e Forms — Page 25
Order for Arrest (AOC-CR-217) and COPY.....ccurveveririeriainiiieiinienieesieseeiesie s Forms — Page 27
Order of Assignment or Denial of Counsel (AOC-CR-224) ........ccccccvvvnvinvnninnenn. Forms — Page 31
Affidavit of Indigency (AOC-CR-226) ........cccoeiirireiinierieieie et Forms — Page 33
Transmittal of Out-of-County Process (AOC-CR-236) ........cccocererrrieneninienenieennen, Forms — Page 35
Out-Of-County Process Verification Recall and
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STATE OF NORTH CAROLINA }F”e”"'

In The General Court Of Justice
County [ District [] Superior Court Division

STATE VERSUS

Name And Address Of Defendant

CONDITIONS OF RELEASE
AND RELEASE ORDER

# G.S. Chapter 15A, Art. 25, 26
Amount Of Bond
$
Offenses And Additional File Numbers
See
Attachment
Location Of Court Date Time
D District D Superior |:| AM D PM

To The Defendant Named Above, you are ORDERED to appear before the Court as provided above and at all subsequent continued dates.
If you fail to appear, you will be arrested and you may be charged with the crime of willful failure to appear. You also may be arrested without a
warrant if you violate any condition of release in this Order or in any document incorporated by reference.
The defendant has been advised of charge(s) against him/her and his/her right to communicate with counsel and friends.
Your release is authorized upon execution of your: |:| WRITTEN PROMISE to appear |:| UNSECURED BOND in the amount shown above
CUSTODY RELEASE |:| SECURED BOND in the amount shown above (NOTE: Give a copy of this order to any surety who posts bond.)
|:| HOUSE ARREST with ELECTRONIC MONITORING administered by (agency) and the SECURED
BOND above. You may leave your residence for the purpose(s) of employment |:| counseling |:| course of study |:| vocational training

|:| Your release is not authorized.

|:| The defendant is required to provide (check all that apply) |:| fingerprints under G.S. 15A-502. |:| a DNA sample under G.S. 15A-266.3A.
Prior to release, the defendant shall provide his/her (check all that apply)  [_| fingerprints. [ ] DNA sample.

|:| The defendant has been |:| (i) charged with a felony while on probation (complete AOC-CR-272, Side One). |:| (ii) arrested for violation of probation
with a pending felony charge or prior conviction requiring registration under G.S. 14, Article 27A (complete AOC-CR-272, Side Two).
This Order is entered upon defendant’s warrantless arrest for violation of conditions of release entered previously for the above-captioned case in the
Order dated .

D The defendant was arrested or surrendered after failing to appear as required under a prior release order.

|:| This was the defendant’s second or subsequent failure to appear in this case.

[ ] Your release is subject to the conditions as shown on the attached [ ]aoc-CR-270. [ _]Other:

Additional Information

Date Signature Of Judicial Official [ IMagistrate || Deputy CSC [ Assistant CSC
|:| Clerk Of Superior Court D District Court Judge |:| Superior Court Judge

ORDER OF COMMITMENT |

To The Custodian Of The Detention Facility Named Below, you are ORDERED to receive in your custody the defendant named above who may be
released if authorized above. If the defendant is not sooner released, you are ORDERED to: |:| produce him/her in Court as provided above.

[ ]hold him/her [ _]as provided on the attached AOC-CR-272.  [_|for the following purpose:

D [for charges covered by G.S. 15A-534.1 (domestic violence) or 15A-534.7 (threat of mass violence)] produce him/her at the first session of District or Superior Court held in
this county after the entry of this Order or, if no session is held before (enter date and time 48 hours after time of arrest)
|:| AM PM  produce him/her before a magistrate of this county at that time to determine conditions of pretrial release.

Name Of Detention Facility Date Signature Of Judicial Official

WRITTEN PROMISE TO APPEAR OR CUSTODY RELEASE

I, the undersigned, promise to appear at all hearings, trials or otherwise as the Court may require and to abide by any restrictions set out above.

| understand and agree that this promise is effective until the entry of judgment in the District Court from which no appeal is taken or until the entry of
judgment in Superior Court. If | am released to the custody of another person, | agree to be placed in that person’s custody, and that person agrees by
his/her signature to supervise me.

Date Signature Of Defendant Signature Of Person Agreeing To Supervise Defendant

Name Of Person Agreeing to Supervise Defendant (type or print) Address Of Person Agreeing To Supervise Defendant

DEFENDANT RELEASED ON BAIL

Date Time Signature Of Jailer

[Jam [Jpm

AOC-CR-200, Rev. 12/18, © 2018 Administrative Office of the_Courts
orms - Page 17



CONDITIONS OF RELEASE MODIFICATIONS

The Conditions of Release on the reverse are modified as follows:

Modification

Date

Signature Of Judicial Official

SUPPLEMENTAL ORDERS FOR COMMITMENT

The defendant is next Ordered produced in Court as follows:

Date Time Place Purpose Signature Of Judicial Official
DEFENDANT RECEIVED BY DETENTION FACILITY
Date Time Signature Of Jailer
DEFENDANT RELEASED FOR COURT APPEARANCE
Date Time Signature Of Jailer

NOTE TO CUSTODIAN: This form shall accompany the defendant to court for all appearances.

AOC-CR-200, Side Two, Rev. 12/18
© 2018 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F”e”"'

In The General Court Of Justice
County [ District [] Superior Court Division

STATE VERSUS

Name And Address Of Defendant

CONDITIONS OF RELEASE
AND RELEASE ORDER

# G.S. Chapter 15A, Art. 25, 26
Amount Of Bond
$
Offenses And Additional File Numbers
See
Attachment
Location Of Court Date Time
D District D Superior |:| AM D PM

To The Defendant Named Above, you are ORDERED to appear before the Court as provided above and at all subsequent continued dates.
If you fail to appear, you will be arrested and you may be charged with the crime of willful failure to appear. You also may be arrested without a
warrant if you violate any condition of release in this Order or in any document incorporated by reference.
The defendant has been advised of charge(s) against him/her and his/her right to communicate with counsel and friends.
Your release is authorized upon execution of your: |:| WRITTEN PROMISE to appear |:| UNSECURED BOND in the amount shown above
CUSTODY RELEASE |:| SECURED BOND in the amount shown above (NOTE: Give a copy of this order to any surety who posts bond.)
|:| HOUSE ARREST with ELECTRONIC MONITORING administered by (agency) and the SECURED
BOND above. You may leave your residence for the purpose(s) of employment |:| counseling |:| course of study |:| vocational training

|:| Your release is not authorized.

|:| The defendant is required to provide (check all that apply) |:| fingerprints under G.S. 15A-502. |:| a DNA sample under G.S. 15A-266.3A.
Prior to release, the defendant shall provide his/her (check all that apply)  [_| fingerprints. [ ] DNA sample.

|:| The defendant has been |:| (i) charged with a felony while on probation (complete AOC-CR-272, Side One). |:| (ii) arrested for violation of probation
with a pending felony charge or prior conviction requiring registration under G.S. 14, Article 27A (complete AOC-CR-272, Side Two).
This Order is entered upon defendant’s warrantless arrest for violation of conditions of release entered previously for the above-captioned case in the
Order dated .

D The defendant was arrested or surrendered after failing to appear as required under a prior release order.

|:| This was the defendant’s second or subsequent failure to appear in this case.

[ ] Your release is subject to the conditions as shown on the attached [ ]aoc-CR-270. [ _]Other:

Additional Information

Date Signature Of Judicial Official [ IMagistrate || Deputy CSC [ Assistant CSC
|:| Clerk Of Superior Court D District Court Judge |:| Superior Court Judge

ORDER OF COMMITMENT |

To The Custodian Of The Detention Facility Named Below, you are ORDERED to receive in your custody the defendant named above who may be
released if authorized above. If the defendant is not sooner released, you are ORDERED to: |:| produce him/her in Court as provided above.

[ ]hold him/her [ _]as provided on the attached AOC-CR-272.  [_|for the following purpose:

D [for charges covered by G.S. 15A-534.1 (domestic violence) or 15A-534.7 (threat of mass violence)] produce him/her at the first session of District or Superior Court held in
this county after the entry of this Order or, if no session is held before (enter date and time 48 hours after time of arrest)
|:| AM PM  produce him/her before a magistrate of this county at that time to determine conditions of pretrial release.

Name Of Detention Facility Date Signature Of Judicial Official

WRITTEN PROMISE TO APPEAR OR CUSTODY RELEASE

I, the undersigned, promise to appear at all hearings, trials or otherwise as the Court may require and to abide by any restrictions set out above.

| understand and agree that this promise is effective until the entry of judgment in the District Court from which no appeal is taken or until the entry of
judgment in Superior Court. If | am released to the custody of another person, | agree to be placed in that person’s custody, and that person agrees by
his/her signature to supervise me.

Date Signature Of Defendant Signature Of Person Agreeing To Supervise Defendant

Name Of Person Agreeing to Supervise Defendant (type or print) Address Of Person Agreeing To Supervise Defendant

DEFENDANT RELEASED ON BAIL

Date Time Signature Of Jailer

[Jam [Jpm

AOC-CR-200, Rev. 12/18, © 2018 Administrative Office of the_Courts
orms - Page 19



CONDITIONS OF RELEASE MODIFICATIONS

The Conditions of Release on the reverse are modified as follows:

Modification

Date

Signature Of Judicial Official

SUPPLEMENTAL ORDERS FOR COMMITMENT

The defendant is next Ordered produced in Court as follows:

Date Time Place Purpose Signature Of Judicial Official
DEFENDANT RECEIVED BY DETENTION FACILITY
Date Time Signature Of Jailer
DEFENDANT RELEASED FOR COURT APPEARANCE
Date Time Signature Of Jailer

NOTE TO CUSTODIAN: This form shall accompany the defendant to court for all appearances.

AOC-CR-200, Side Two, Rev. 12/18
© 2018 Administrative Office of the Courts
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STATE OF NORTH CAROLINA

} File No.

County

[] District

In The General Court Of Justice
[ Superior Court Division

Name And Mailing Address Of Defendant

Telephone No. Of Defendant

Total Bond Required Amount Of This Bond

$ $

APPEARANCE BOND
FOR
PRETRIAL RELEASE

G.S. 15A-531, 15A-534, 15A-544.2

Offenses And Additional File Numbers

|:| See Attachment

that it will be available to satisfy my obligations.

agent, or runner attests that the AFFIDAVIT on the reverse side is complete

|:| Unsecured Appearance Bond - |, the undersigned defendant, acknowledge that my personal representatives and | are bound to pay the State of North
Carolina the sum shown above, subject to the conditions of this Bond stated on the reverse side.

|:| Cash Appearance Bond By Defendant (See note on reverse side.) - I, the undersigned defendant, acknowledge that | am bound to pay the State of
North Carolina the sum shown above, and hereby deposit the cash identified below as security with the understanding that the deposit will be returned
upon the Court’s determination that the conditions of release have been performed, subject to the conditions of this Bond stated on the reverse side, and

Defendant’s Property Appearance Bond - I, the undersigned defendant, acknowledge that | am bound to pay the State of North Carolina the sum
shown above, subject to the conditions of this Bond stated on the reverse side, and as security for said Bond have executed a mortgage or deed of trust
to real or personal property, payable to the State of North Carolina and with power of sale conditioned upon the breach of any condition of this Bond.
Surety Appearance Bond - We, the undersigned, jointly and severally acknowledge that we and our personal representatives are bound to pay the State
of North Carolina the sum shown above, subject to the conditions of this Bond stated on the reverse side. Any undersigned professional bondsman, bail

and true. If a cash deposit is indicated below, surety(ies) has deposited the

cash to secure the obligation as surety(ies) on this bond with the understanding that the deposit will be returned to the surety(ies) upon termination of that
obligation as provided by law, and that it will NOT be available to satisfy defendant’s obligations. (For cash bond, see note on reverse side.)

Date Of Execution Of Bond

Signature Of Defendant

| ACCOMMODATI

ON BONDSMAN |

[] See attached AOC-CR-201A for additional accommodation bondsmen executing this bond.

Name And Address Of Accommodation Bondsman

Name And Address Of Accommodation Bondsman

Telephone No.

Telephone No.

| PROFESSIONAL BONDSMAN |

Name Of Bondsman

Name Of Runner, If Applicable

License No. Of Bondsman Telephone No.

License No. Of Runner Telephone No.

| INSURANCE COMPANY |

Name Of Insurance Company

Name Of Bail Agent

Power Of Appointment No. Of Bail Agent

License No. Of Bail Agent Telephone No.

| SIGNATURE |

Signature Of Surety

Signature Of Surety

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature

Date Signature

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

[ ] Magistrate [ ]| Deputy cSC [ | Assistant CSC ] Clerk Of Superior Court

|:| Custodian Of Detention Facility [G.S. 15A-537(c)]

D Custodian Of Detention Facility [G.S. 15A-537(c)]

| COMPLETE IF CASH DEPOSITED |

Signature Of Official Accepting Cash

Name Of Official Accepting Cash (type or print)

Receipt No.

NOTE: If cash deposited, see note on reverse side.
(see AOC-CR-238 if release
AOC-CR-201, Rev. 4/18 after judgment in superior court)
© 2018 Administrative Office of the Courts

Original - File
(Over)
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| CONDITIONS |

The conditions of this Bond are that the above named defendant shall appear in the above entitled action(s) whenever required. It is agreed and understood
that this Bond is effective and binding upon the defendant and each surety throughout all stages of the proceedings in the trial divisions of the General Court
of Justice until the entry of judgment in the district court from which no appeal is taken or until the entry of judgment in the superior court, unless terminated
earlier by operation of law or order of the court. If the defendant appears as ordered until termination of the Bond, then the bond is to be void, but if the
defendant fails to appear as required, the Court will forfeit the bond pursuant to Part 2 of Article 26 of Chapter 15A of the General Statutes.

Each accommodation bondsman, by signing on the reverse or on the attached AOC-CR-201A, states: “| have reached the age of 18 years and am a bona
fide resident of North Carolina. Aside from love and affection and release of the above named defendant, | have received no consideration for acting as
surety. | own sufficient property over and above all liabilities, homestead and other exemptions allowed me by law to enable me to pay this Bond should it
be ordered forfeited. | understand that if | sign this Bond without sufficient property, | am guilty of a crime.”

| AFFIDAVIT |

NOTE: “Professional bondsmen, surety bondsmen [bail agents], and runners shall file with the clerk of court having jurisdiction over the principal an affidavit on a form furnished
by the Administrative Office of the Courts.” G.S. 58-71-140(d). Check all options that apply.

|:| 1. I have not, nor has anyone for my use, been promised or received any collateral, security or premium for executing this Bond.
|:| 2. | have been promised a premium in the amount shown below, which is due on the date shown below.

|:| 3. | have received a premium in the amount shown below.

|:| 4. | have been given collateral security by the person named below, of the nature and in the amount shown below.

Amount Of Premium Promised Date Due Amount Of Premium Received
$ $
Name Of Person From Whom Collateral Received Nature Of Collateral Value

AFFIX STAMP OR
POWER OF ATTORNEY
HERE

| RETURN OF CUSTODIAN OF DETENTION FACILITY |

The defendant named on the reverse was released from my custody on the date shown below upon the execution of this Appearance Bond.

Date Defendant Released Name Of Custodian (type or print) Signature Of Custodian |:| Sheriff D Deputy Sheriff

D Other

NOTES ON CASH BONDS:
(1) To Official Taking The Bond. Use this form for all cash bonds. Complete this form as follows:

When Cash Deposited By Defendant Or By Another Person Who Intends For The Cash To Be Used To Satisfy The Defendant’s Obligations.
Enter defendant’'s name, address and telephone number at the top of Side One. Check “Cash Appearance Bond By Defendant.” Have defendant sign.
Do no more. No other person’s name should appear on this form. Enter your name, sign and enter receipt number under “Complete If Cash Deposited.”
Make receipt out to DEFENDANT, not to any other person.

When Cash Deposited By Another Person Who Does NOT Intend For The Cash To Be Used To Satisfy The Defendant’s Obligations.

Enter defendant’'s name, address and telephone number at the top of Side One. Check “Surety Appearance Bond.” Have defendant sign. Enter name,
address and telephone number of person depositing cash under “Accommodation Bondsman.” Have that person sign under “Signature Of Surety.”
Complete notarization for that person. Enter your name, sign and enter receipt number under “Complete If Cash Deposited.” Make receipt out to person
depositing the cash.

(2) To Bookkeeper. If case disposed without forfeiture, disburse cash as follows: (1) If “Cash Appearance Bond By Defendant” checked on Side One,
disburse to defendant or apply to defendant’s obligations if court so orders. (2) If “Surety Appearance Bond” is checked on Side One, disburse only to
the person(s) named under “Accommodation Bondsman.”

(3) Bond By Insurance Company Or Professional Bondsman As Surety Is Same As Cash Except In Child Support. G.S. 15A-531(4) provides that
an appearance bond executed by an insurance company or a professional bondsman (or a bail agent or runner on behalf of one of those sureties) is
considered the same as a cash deposit, except in child support contempt proceedings for which only cash may satisfy a cash bond requirement.

AOC-CR-201, Side Two, Rev. 4/18
© 2018 Administrative Office of the Courts
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STATE VERSUS

} File No.

Name Of Defendant

ADDITIONAL ACCOMMODATION BONDSMAN

Name And Address Of Accommodation Bondsman

Name And Address Of Accommodation Bondsman

Telephone No.

Telephone No.

SIGNATURE

Signature Of Surety

Signature Of Surety

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature

Date Signature

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

|:| Custodian Of Detention Facility [G.S. 15A-537(c)]

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

|:| Custodian Of Detention Facility [G.S. 15A-537(c)]

| ADDITIONAL ACCOMMODATION BONDSMAN |

Name And Address Of Accommodation Bondsman

Name And Address Of Accommodation Bondsman

Telephone No.

Telephone No.

SIGNATURE

Signature Of Surety

Signature Of Surety

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature

Date Signature

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

|:| Custodian Of Detention Facility [G.S. 15A-537(c)]

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

|:| Custodian Of Detention Facility [G.S. 15A-537(c)]

| ADDITIONAL ACCOMMODATION BONDSMAN |

Name And Address Of Accommodation Bondsman

Name And Address Of Accommodation Bondsman

Telephone No.

Telephone No.

SIGNATURE

Signature Of Surety

Signature Of Surety

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature

Date Signature

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

D Custodian Of Detention Facility [G.S. 15A-537(c)]

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court

D Custodian Of Detention Facility [G.S. 15A-537(c)]

AOC-CR-201A, Rev. 4/18
© 2018 Administrative Office of the Courts
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STATE OF NORTH CAROLINA

County Of Surrender

File No. (lead file no. listed on Appearance Bond)

County Where Case Pending (if different from County Of Surrender)

In The General Court Of Justice
[] District [ ] Superior Court Division

STATE VERSUS

Name Of Defendant

Name Of Surrendering Surety(ies) (required)

Name Of Surrendering Agent Of Surety (if applicable)

Amount Of Bond

$

Date Of Appearance Bond

SURRENDER OF DEFENDANT
BY SURETY

G.S. 15A-534, 15A-540, 58-71-20

Additional File Nos. And Offenses (listed on Appearance Bond)

The undersigned hereby surrenders the defendant to the Sheriff of the above-captioned County Of Surrender, and in support of said

surrender shows the following:

PRE-BREACH SURRENDER
G.S. 15A-540(a), 58-71-20

POST-BREACH SURRENDER
G.S. 15A-540(b)

NOTE TO SURETY: Complete this section if the surrender occurs before a
breach of the bond (i.e., if the defendant has not failed to appear).

NOTE TO SURETY: Complete this section if the surrender occurs after a
breach of the bond (i.e., after a failure to appear).

This surrender is offered before there has been a breach of the bond
obligation. The County Of Surrender shown above is the county
where: (check only one)

[] the defendant is bonded to appear.
[] the defendant was bonded (i.e., where the defendant was in
custody when the bond was executed).

Upon delivery of this surrender form to the court with the custodian’s
completed receipt below, | hereby apply to the clerk for exoneration
from the bond obligation pursuant to G.S. 15A-540(a).

This surrender is offered after there has been a breach of the bond
obligation. The County Of Surrender shown above is the county
where: (check only one)

[] the defendant is bonded to appear.

[] the defendant was bonded (i.e., where the defendant was in
custody when the bond was executed).

[] the county where the defendant currently is in custody.

A copy of the bail bond, forfeiture, or release order is attached.

Date Signature Of Surety/Agent

Date Signature Of Surety/Agent

| RECEIPT BY CUSTODIAN |

The undersigned custodian hereby accepts the surrender by the surety/agent and acknowledges that the defendant now is in custody of

the County Of Surrender identified above.

Date Name Of Custodian/Jailer (Type Or Print)

Signature Of Custodian/Jailer

NOTES TO CUSTODIAN:
@)

Surrender by a surety is governed by G.S. 15A-540 and G.S. 58-71-20. You can determine whether or not the person offering the

surrender is the surety on the bond or an agent of that surety by reviewing the Appearance Bond form (AOC-CR-201) or a Bond
Forfeiture Notice (AOC-CR-213) issued for a forfeiture of that bond. Both forms identify the surety. If you have any questions
about whether or not a person offering a defendant for surrender is authorized to do so, you should consult with your supervising
authority or agency counsel; judicial officials may not give sheriffs’ personnel advice or approval for the surrender process.

@)

If the surety completed the section for the Pre-Breach Surrender, above, the previous Conditions Of Release And Release Order

(AOC-CR-200) for which the appearance bond was executed remains in effect. You must obtain a copy of that release order from the

court in order to determine the defendant’s current conditions of

®)

release.

If the surety completed the section for Post-Breach Surrender, above, provide the surrendering surety or agent with a copy of this

form with the Receipt By Custodian completed. Then without unnecessary delay, take the defendant before a judicial official along
with the completed original of this form and all documentation attached by the surety for entry of a new commitment order and

conditions of release.

(See NOTES TO MAGISTRATE on reverse.)

Original and Attachments-Clerk
AOC-CR-214, Rev. 4/14
© 2014 Administrative Office of the Courts

Copy-Surety Copy-Custodian
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NOTES TO MAGISTRATE:

@

@

®

4

®)

A judicial official may not accept or approve a surrender. Surrender is to the Sheriff, only, not to a judicial official. G.S. 15A-540.
Sureties who wish to surrender a defendant should be directed to the Sheriff. Custodial personnel with questions about the validity of
a proposed surrender should be directed to consult with their supervising authority or agency counsel. You should conduct an
appearance for the defendant only if the surety has indicated a Post-Breach Surrender on the reverse and only after the custodian
has brought you the original of this form with a completed Receipt By Custodian.

If the defendant was surrendered pursuant to a Pre-Breach Surrender, the previous Conditions Of Release And Release Order
(AOC-CR-200) for which the appearance bond was posted remains in effect. You may not enter a new release order for a pre-breach
surrender, unless (i) the defendant has had no appearance before the court on any case covered by the bond for which he/she was
surrendered, and (ii) you entered the original release order for which the bond was posted. G.S. 15A-534(e). Any court date already
scheduled for the defendant remains the same.

If the defendant was surrendered pursuant to a Post-Breach Surrender, G.S. 15A-540(c) requires that a judicial official determine
whether the defendant is again entitled to pretrial release and, if so, upon what conditions. If the breach was a failure to appear for
any charge(s) covered by the appearance bond for which the defendant was surrendered. G.S. 15A-534(d1) provides that the official
shall impose conditions of release as follows:

a. If an order for arrest (OFA) was issued for the failure to appear and any conditions of release were recommended in that OFA,
you must at a minimum impose the conditions of release recommended in the OFA (even if the OFA is recalled pursuant to Note
(4), below).

b. If there were no conditions recommended in an OFA issued for the failure to appear, you must require a secured bond at least
double the amount of the most recent secured or unsecured bond.

c. If there were no conditions recommended in an OFA issued for the failure to appear, and there was no prior monetary condition
of release, you must require a secured bond of at least $1,000.

If an OFA was issued for the defendant’s failure to appear, the court date in the new release order should be the same as the court
date set in the order for arrest, if any. Arrange to have the OFA served on the defendant as quickly as possible, but do not detain the
defendant beyond the time when he or she satisfies the conditions of release imposed in the new release order. If the OFA cannot be
served before the defendant satisfies the new conditions of release, arrange to have the OFA recalled as quickly as possible to avoid
a duplicate arrest of the defendant.

If the defendant was surrendered in a county other than the county where the defendant is to appear, return the original OFA, if any,

with return of service completed, along with all original documentation for the defendant’s surrender, conditions of release, and any
new bond posted, to the county where the defendant is to appear.

AOC-CR-214, Side Two, Rev. 4/14
© 2014 Administrative Office of the Courts
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(TYPE OR PRINT IN BLACK INK) ’File No.

STATE OF NORTH CAROLINA Aadtional Fle fos.
County

In The General Court Of Justice
[] District [_] Superior Court Division

Name Of Defendant, Petitioner, Respondent

Street Address Of Defendant, Petitioner, Respondent

ORDER OF ASSIGNMENT
OR

Permanent Mailing Address Of Defendant, Petitioner, Respondent (If Different Than Above)

DENIAL OF COUNSEL

Telephone Number of Defendant, Petitioner, Respondent

[] check here if defendant is in jail

Full Social Security No.
| | | | | | | | | | D Has No Social Security No.

G.S. 7A-146(11), 7A-292(15), 7A-450, 7A-451(a), 15A-1340.23(d)

Date Of Offense Most Serious Class Of Offense

Offense(s) (List Offense(s) Only If File No. Has Not Been Assigned)

INSTRUCTIONS: The Court should complete Part I. or Part 1l. of this form. Do not use this form for first-degree murder cases or murder cases

where the degree is undesignated, except for cases where the defendant was under 18 years of age at the time of the offense, or for capital post-conviction
cases or appeals to the Court of Appeals or Supreme Court. For adult first-degree murder cases or murder cases where the degree is undesignated at the
trial level, the Office of Indigent Defense Services will use form AOC-CR-624. For capital post-conviction cases, the Office of Indigent Defense Services will
use form AOC-CR-625. For appellate cases, the Court will use form AOC-CR-350.

| I. ASSIGNMENT OF COUNSEL |

From the petition heard in this matter, the affidavit made by the applicant named above, and the inquiry made by the Court, which is
documented in the record, it is determined that the applicant is not financially able to provide the necessary expenses of legal
representation, and (check one):

[] 1. is charged with a felony, a misdemeanor other than a Class 3, or a Class 3 misdemeanor that was committed before December 1,
2013, or is a petitioner or respondent in a proceeding or action listed in G.S. 7A-451(a); it is ORDERED that the applicant is
indigent and is entitled to the services of counsel as contemplated by law; and that the attorney named below or the public
defender in this judicial district shall provide representation.

[] 2. is charged with a Class 3 misdemeanor that was committed on or after December 1, 2013, and (check one):

[] a. the Court has found that the defendant has more than three prior convictions; it is ORDERED that the applicant is indigent
and is entitled to the services of counsel as contemplated by law.

[] b. the Court has not found at this time that the defendant has more than three prior convictions, the defendant is in custody,
the Court does not intend at this appearance to modify the defendant’s conditions of release to allow the defendant to be
released pending trial without posting a secured bond, and the defendant has a constitutional right to meaningful access to
the courts; it is ORDERED that the applicant is indigent and is entitled to the services of counsel as contemplated by law;
and that the attorney named below or the public defender in this judicial district shall provide representation that is limited
pursuant to G.S. 15A-141(3) and 15A-143 to the time period of the applicant’s pretrial confinement on the Class 3
misdemeanor charge.

It is further ORDERED that the defendant shall be represented by:

[] the attorney named below. [] the public defender in this judicial district.
Name Of Appointed Attorney (If Applicable) Next Court Date
Date Signature

D Judge D Clerk Of Superior Court D Asst. CSC |:| Deputy CSC D Magistrate

NOTE: A magistrate may appoint counsel if designated to do so by the Chief District Court Judge. See G.S. 7A-146(11) and
G.S. 7A-292(15).

AOC-CR-224, Rev. 10/15
© 2015 Administrative Office of the Courts

Material opposite unmarked squares is to be disregarded as surplusage.
(over)
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| I1. DENIAL OF COUNSEL |

From the petition heard in this matter, the affidavit made by the applicant named above, and the inquiry made by the Court, which is
documented in the record, it is determined that the applicant (check all that apply):

[] 1. is charged with a felony, a misdemeanor higher than a Class 3, or a Class 3 misdemeanor that was committed before December 1,
2013, but will not receive an active or suspended term of imprisonment if he/she is convicted of the offense(s) for which he/she is
charged; it is ORDERED that the defendant’s petition is denied.

[] 2. is charged with a Class 3 misdemeanor that was committed on or after December 1, 2013, the Court has found that the defendant

has fewer than four prior convictions, and the case shall proceed as a fine only case; it is ORDERED that the defendant’s petition
is denied.

[] 3. will not receive an active or suspended term of imprisonment if he/she is found in contempt; it is ORDERED that the defendant’s
petition is denied.

[] 4. isfinancially able to provide the necessary expenses of legal representation; it is ORDERED that the applicant is not indigent and
his/her petition is denied.

Date Signature
|:| Judge |:| Clerk Of Superior Court D Asst. CSC D Deputy CSC |:| Magistrate

NOTE: A magistrate may appoint counsel if designated to do so by the Chief District Court Judge. See G.S. 7A-146(11) and
G.S. 7A-292(15).

AOC-CR-224, Side Two, Rev. 10/15
© 2015 Administrative Office of the Courts
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(TYPE OR PRINT IN BLACK INK)

STATE OF NORTH CAROLINA
County

In The General Court Of Justice
[] District [_] Superior Court Division

File No.

Additional File Nos.

Name Of Applicant

AFFIDAVIT OF INDIGENCY

Street Number And Street Name, Including Apartment Or Unit Number If Applicable

G.S. 7A-450 et seq.

Offense(s)

City, State And Zip Code

Full Permanent Mailing Address Of Applicant (If Different Than Above)

Applicant: Do you have other pending criminal cﬁarge(s)

in which a lawyer has been appointed? Yes [ No
Name Of Lawyer

Telephone Number Of Applicant Date Of Birth

D Defendant D Parent/Guardian/Trustee D

] MONTHLY INCOME (money you make)
Employment - Applicant $

Full Social Security No. Of Applicant

| || | || | | | ||:|HasNoSociaISecurityNo.

MONTHLY EXPENSES (money you payout) |
Number Of Dependents

Name And Address Of Applicant's Employer
(If not employed, state reason; if self-employed, state trade)

Other Income (Welfare, Food Stamps, $
S/S, Pensions, etc.)

Employment - Spouse $

Name And Address Of Spouse's Employer

Shelter [] Buying [ ] Renting $

Food (including Food Stamps) $

Utilities
(power, water, heating, phone,
cable, etc.)

Health Care

Installment Payments
[] Vehicle  [] Other $

Car Expenses

(gas, insurance, etc.) $
Support Payments $
Other: (specify) $
Total Monthly Income } $ Total Monthly Expenses $
- DESCRIPTION OF ASSETS AND LIABILITIES _ASSETS LIABILITIES
(things you own) (amounts you owe)
Cash On Hand And In Bank Accounts
(List Name Of Bank & Account No.)
$
Money Owed To Or Held For Applicant $
Motor Vehicles (List Make, Model, Year) (Fair Market Value) (Balance Due)
$ $
Real Estate s (Fair Market Value) s (Balance Due)
(Fair Market Value) (Balance Due)
Personal Property $
Last Income Tax Filed 20 [] Refund [] Owe $ $
Other $
Total Assets And Liabilities $
Bond Type Amount By Whom Posted
$

AOC-CR-226, Rev. 10/13
© 2013 Administrative Office of the Courts

NOTE: Read the notice on the reverse side before completing this form.

(Over)
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NOTICE TO PERSONS REQUESTING A COURT-APPOINTED LAWYER

1. When answering the questions on the Affidavit Of Indigency (reverse side of this form), please do not discuss your case

with the interviewer. The interviewer can be called as a witness to testify about any statements made in his/her
presence. Please wait and speak with your lawyer. Do not ask the interviewer for any advice or opinion concerning
your case.

A court-appointed lawyer is not free. If you are convicted or plead guilty or no
contest, you may be required to repay the cost of your lawyer as a part of your sentence.
The Court may also enter a civil judgment against you, which will accrue interest at the
legal rate set out in G.S. 24-1 from the date of the entry of judgment. Your North Carolina
Tax Refund may be taken to pay for the cost of your court-appointed lawyer. In addition, if
you are convicted or plead guilty or no contest, the Court must charge you an attorney
appointment fee and may enter this fee as a civil judgment against you pursuant to

G.S. 7A-455.1.

The information you provide may be verified, and your signature below will serve as a release permitting the
interviewer to contact your creditors, employers, family members, and others concerning your eligibility for a
court-appointed lawyer. A false or dishonest answer concerning your financial status could lead to prosecution for
perjury. See G.S. 7A-456(a) ("A false material statement made by a person under oath or affirmation in regard to the
guestion of his indigency constitutes a Class | felony.").

Under penalty of perjury, | declare that the information provided on this form is true and correct to the best of my
knowledge, and that | am financially unable to employ a lawyer to represent me. | now request the Court to assign a
lawyer to represent me in this case. | authorize the Court to contact my creditors, employers, or family members, any
governmental agencies or any other entities listed below concerning my eligibility for a court-appointed lawyer.

| further authorize my creditors, employers, or family members, any governmental agencies or any other entities listed
below to release financial information concerning my eligibility for a court-appointed lawyer upon request of the Court.

Governmental Agencies Or Other Entities Authorized To Be Contacted And/Or To Release Information

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date

Date

Signature Signature Of Applicant

D Deputy CSC D Assistant CSC D Clerk Of Superior Court D Magistrate

Name Of Applicant (Type Or Print)

D Notary

Date My Commission Expires
D Defendant D Parent/Guardian/Trustee D

County Where Notarized
SEAL

NOTE: If you are less than 18 years old, or if you are at least 18 years old but remain dependent on and live with a parent or

guardian, state name and address of parent, guardian or trustee below.
Name Of Parent/Guardian Or Trustee

Address

City, State, Zip

AOC-CR-226, Side Two, Rev. 10/13
© 2013 Administrative Office of the Courts
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STATE OF NORTH CAROLINA

County

’File No.

In The General Court Of Justice
[ ] District [ ] Superior Court Division

STATE VERSUS

Name Of Defendant

Name And Address Of Law Enforcement Agency

TRANSMITTAL OF
OUT-OF-COUNTY PROCESS

TO THE LAW ENFORCEMENT AGENCY NAMED ABOVE:

Attached please find an (] Order For Arrest

county or city.

] Criminal Summons

(] Warrant For Arrest for execution in your

The judicial official who issued the process has made the following recommendations for conditions of release:

The judicial official in your county before whom the defendant is brought should set the trial or hearing at the date, time

and location shown below.

Date Of Hearing Time Of Hearing

Location of Hearing

L] am Clpwm
If the defendant is committed to jail, the person or agency listed below should be contacted for return to this county.
Name Of Person Or Agency Date
Telephone No. Signature

] csc

D Magistrate

D District Court Judge
Deputy CSC

D Superior Court Judge
[] Assistant cSC

NOTE TO EXECUTING OFFICER: Following execution of the attached process, deliver this form to the judicial official before
whom defendant is brought.

AOC-CR-236, Rev. 4/01
© 2001 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F”e

County In The General Court Of Justice
(] District [] Superior Court Division

Name Of Defendant

OUT-OF-COUNTY PROCESS VERIFICATION
RECALL AND TRANSMISSION

(For use when process electronically transmitted to
out-of-county agency)

G.S. 15A-101.1; 15A-401; 15A-501

NOTE: The county name shown above is the county where the process was originally issued. See instructions on reverse side.

| 1. VERIFICATION |
Date Of Issuance Of Process Type Of Process
[] warrant [] order For Arrest
Offense(s) Charged
D Domestic Violence Offense
Name Of Initiating Officer, If Any Initiating Officer's Court Date(s)

NOTICE TO THE LAW ENFORCEMENT AGENCY THAT ARRESTED THE DEFENDANT:
The initiating law enforcement agency named below hereby verifies that:

. The original of the process attached to this verification is in our physical possession.

. The process is still outstanding and has not already been served on the defendant.

. The defendant is still wanted for prosecution on these charges.

. We have entered the following notation in the Return of Service on the original: "Defendant has been arrested in (name of county where
defendant arrested) County."

5. The initiating officer's next court date(s) are shown above.

A ON -

Date Signature
Name Of Initiating Law Enforcement Agency Name (Type Or Print)
Fax Number of Initiating Law Enforcement Agency Title (Type Or Print)

| 11. RECALL OF PROCESS AND TRANSMISSION TO CLERK |

County Of Arrest, As Assigned By The Undersigned Date Of Arrest Date Of Service Of Process

Name And Address Of Arresting Agency Defendant's Next Court Date In Your County

NOTICE TO THE LAW ENFORCEMENT AGENCY IN VERIFICATION SECTION ABOVE:

The defendant was arrested in the County of Arrest named above. The attached process [ Jhas [] has not been served on the
defendant. The process is hereby recalled. If you have not already done so, immediately return your original to the office of the Clerk of
Superior Court of the county in which the charges are pending.

NOTICE TO THE CLERK OF SUPERIOR COURT OF THE COUNTY WHERE THE PROCESS WAS ISSUED:

The defendant named above has been arrested on the charges specified above and served with a copy of the process in this county. The

original process has been recalled. Attached you will find the following:

1. The process served in this county, bearing the officer's return of service.

2. The original release order and appearance bond, if the defendant has been released, or a copy of the release order, if the defendant
has not been released.

3. The defendant's next court date in your county is the date shown above, and the defendant has been notified of that court date in the
Release Order, of which a copy is attached.

Date Signature Of Judicial Official
County Telephone Number Name Of Judicial Official (Type Or Print)
(Over)

AOC-CR-241, Rev. 3/05
© 2005 Administrative Office of the Courts
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| INSTRUCTIONS |

THE LAW ENFORCEMENT AGENCY IN POSSESSION OF THE ORIGINAL PROCESS SHOULD:

1.
2.

3.

o~

©

Enter the applicable information in the boxes in the top portion and in the Verification on the reverse side.

Under "Name Of Initiating Officer, If Any," enter the name of the officer whose name appears as a complaining witness on the warrant
in this case, if any. If the process is an order for arrest, refer to the warrant for this information.

If the charges are all misdemeanor(s), under "Initiating Officer's Court Date(s)" enter all the dates on which the initiating officer is
scheduled to be in district court during the next month. Otherwise do not enter a date in this box.

Complete and sign the Verification on the reverse.

Fax this form, and the process, to the law enforcement agency that arrested the defendant.

Enter the following notation in the Return of Service on the original: "Defendant has been arrested in (name of county where defendant
arrested) County."

. Immediately return the original, with that notation, to the office of the Clerk of Superior Court of the county where the process was

issued, to be filed in the defendant's file.

. Make no further effort to arrest the defendant on this process.
- If you entered the defendant and the charges in DCI, update DCI with the arrest information.

THE LAW ENFORCEMENT AGENCY THAT ARRESTED THE DEFENDANT SHOULD:

1.

2.
3.
4.
5.

By fax or other means, obtain the following from the law enforcement agency in possession of the process:

a. the original process,

b. this form, with the Verification on Side One of this form completed and signed.

Make a copy of the process, serve it on the defendant, and make a return of service on the original or duplicate original.
Take the defendant, and these papers, to a magistrate for an initial appearance without unnecessary delay.

Give the process bearing your return of service and two (2) copies of this form to the magistrate.

Notify DCI that the defendant has been arrested on these charges, if the process was entered.

THE MAGISTRATE SHOULD:

1.
2.
3.

o

Enter the applicable information in the boxes under "RECALL OF PROCESS AND TRANSMISSION TO CLERK."
Conduct an initial appearance immediately and set conditions of pretrial release as soon as sufficient information is available.

Assign a court date in the county where the charges are pending. Communicate with that county to obtain an appropriate date. Enter
this date under "Defendant's Next Court Date In Your County, As Assigned By The Undersigned."

Release the defendant upon satisfaction of the conditions of pretrial release.

Complete the "Recall Of Process And Transmission To Clerk" on the reverse.

Send this form to the Clerk of Superior Court of the issuing county. Attach the following:
a. the process bearing the return of service,

b. the original release order and appearance bond, if the defendant has been released from jail, or a copy of the release order if the
defendant has not been released.

. Send the above by fax and hard mail in all cases.
. Send a copy of this form to the law enforcement agency in possession of the original process. Attach a copy of the Release Order.

AOC-CR-241, Side Two, Rev. 3/05
© 2005 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F"e e

In The General Court Of Justice
County [] District [_] Superior Court Division

STATE VERSUS

Name Of Defendant CONDITIONS OF RELEASE
ABSTINENCE FROM ALCOHOL AND
CONTINUOUS ALCOHOL MONITORING

G.S. 15A-534

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order, or AOC-CR-922, Release Order
For Juvenile Transferred To Superior Court For Trial.

| ORDER |

In addition to the conditions of release imposed on the attached AOC-CR-200 or AOC-CR-922, incorporated herein by
reference:

[11. (for offenses committed on or after December 1, 2011, but before December 1, 2012) The undersigned judicial official finds
that the defendant has been charged with an offense involving impaired driving, G.S. 20-4.01(24a), and was convicted
of a prior offense involving impaired driving, which prior offense occurred within 7 years before the date of this offense.
The defendant therefore is ORDERED to abstain from alcohol consumption as verified by a continuous alcohol
monitoring system for the period of pretrial release or until this condition is removed by entry of order of the court.

G.S. 15A-534(j).

[]2. (for offenses committed on or after December 1, 2012) The defendant is ORDERED to abstain from alcohol, as verified by
a continuous alcohol monitoring system. The monitoring provider shall report any violation of this condition to the
district attorney. G.S. 15A-534(a).

[]3. Itis further ORDERED that the following conditions related to defendant’s release on continuous alcohol monitoring
shall apply:

Date Signature Of Judicial Official

[] Magistrate [] Deputy csC [[] Assistant CSC [] Clerk Of Superior Court [] District Court Judge [ ] Superior Court Judge

AOC-CR-242, New 12/12
© 2012 Administrative Office of the Courts
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STATE OF NORTH CAROLINA } riere

In The General Court Of Justice
[ ] District [] Superior Court Division

County

STATE VERSUS

Name Of Defendant

DETENTION OF IMPAIRED DRIVER

Date Of Birth

G.S. 15A-534.2, 20-38.4
] FINDINGS [ ——

The undersigned judicial official conducting an initial appearance for the defendant named above finds the following by clear and
convincing evidence:

1. The defendant has been charged with an offense involving impaired driving as defined in G.S. 20-4.01(24a).

2. At the time of the defendant's initial appearance, the impairment of the defendant's physical or mental faculties presents a danger, if
the defendant is released, of physical injury to the defendant or others or damage to property in that (specify reasons):

T oETENTION oRDER [

Based upon the foregoing findings, the undersigned judicial official ORDERS that the defendant be detained in the custody of the Sheriff
until an appropriate judicial official determines that

1. the defendant's physical and mental faculties are no longer impaired to the extent that the defendant presents a danger of physical
injury to the defendant or others or of damage to property if the defendant is released or

2. asober, responsible adult is willing and able to assume responsibility for the defendant until the defendant's physical and mental
faculties are no longer impaired.

The period of detention under this Order shall not exceed twenty-four (24) hours.

Dati i
ae Time [(Jam []Pm [] Magistrate [] clerk Of Superior Court
Signature Of Judicial Official [] pepuy csc [ pistrict Court Judge
|:| Assistant CSC D Superior Court Judge

] RELEASE FROM DETENTION ORDER [

The undersigned judicial official ORDERS that the defendant be released from the detention order entered above because

[] 1. the defendant's physical and mental faculties are no longer impaired to the extent that the defendant presents a danger of
physical injury to the defendant or others or of damage to property if the defendant is released.

] 2 (name), a sober, responsible adult, has indicated by signing below that he/she is willing
and able to assume responsibility for the defendant until the defendant's physical and mental faculties are no longer impaired.

[] 3. the period of detention has reached twenty-four (24) hours.

By signing immediately below, | certify that | am a sober, responsible person, age 18 or older, who is willing and able to assume
responsibility for the defendant until the defendant's physical or mental faculties are no longer impaired.

Date Signature Of Sober Responsible Adult

The conditions, if any, of the defendant's pretrial release are contained on form AOC-CR-200.

Date Time D AM D PM |:| Magistrate |:| Clerk Of Superior Court
Deputy CSC District Court Judge
Signature Of Judicial Official D puty D g
[] Assistant CSC [] superior Court Judge

NOTE: “If there is a finding of probable cause, the magistrate shall consider whether the person is impaired to the extent that the
provisions of G.S. 15A-534.2 should be imposed.” G.S. 20-38.4(a)(3).

NOTE: If a defendant charged with an implied consent offense is unable to make bond, the magistrate must (1) inform the defendant in
writing of the established procedure to have others appear at the jail to observe the defendant's condition or administer an
additional chemical analysis and (2) require the defendant to list all persons the defendant wishes to contact and their telephone
numbers. Use form AOC-CR-271 for this purpose. A copy of this form must be placed in the case file. G.S. 20-38.4(a)(4).

AOC-CR-270, Rev. 4/14

© 2014 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F"e "

County In The General Court Of Justice
[ ] District [ ] Superior Court Division

STATE VERSUS

Name Of Defendant

DETENTION FOR COMMUNICABLE
DISEASE TESTING

Date Of Birth
G.S. 15A-534.3

I FINDINGS ——

The undersigned judicial official conducting an initial appearance or first appearance for the defendant named above finds
probable cause that an individual had a nonsexual exposure to the defendant in a manner that poses a significant risk of
transmission of the AIDS virus or Hepatitis B by the defendant to the individual in that (specify reasons):

[NOTE: Do not include any information indicating that the defendant has or may have a communicable disease. Describe only the
nature of the exposure that would pose a significant risk of transmission of the AIDS or Hepatitis B virus if the defendant were infected.

Note that mere contact of the defendant’s bodily fluids with a subject’s clothing or unbroken skin does not pose a significant risk of
transmission of either virus. A significant risk of transmission occurs when the defendant’s bodily fluids come into contact with the
subject’s broken skin or mucous membranes. For example, a bite by the defendant that does not break the subject’s skin does not pose
a significant risk of transmission. Contact that may pose a significant risk includes things like a needlestick or a bite that actually breaks
the subject’s skin.]

T pETENTION ORDER [

Based upon the foregoing findings, the undersigned judicial official ORDERS that the defendant be detained in the custody
of the Sheriff to allow for investigation by public health officials and for testing for AIDS virus infection and Hepatitis B
infection if required by public health officials pursuant to G.S. 130A-144 and G.S. 130A-148.

The period of detention under this Order shall not exceed twenty-four (24) hours.

Dati i
ate Time D AM D PM D Magistrate D Clerk Of Superior Court
D CsC District Court Judi
Signature Of Judicial Official D eputy D istrict Gourt Judge
D Assistant CSC D Superior Court Judge

] RELEASE FROM DETENTION ORDER [Ty

The undersigned judicial official ORDERS that the defendant be released from the detention order entered above because

[] 1. public health officials have completed their investigation and testing, if any, under G.S. 130A-144 and
G.S. 130A-148.

[] 2. the period of detention has reached twenty-four (24) hours.

The conditions, if any, of the defendant's pretrial release are contained on form AOC-CR-200.

Date i
fime [Jam []Pm [] magistrate [] clerk of Superior Court
Signature Of Judicial Official D Deputy CSC D District Court Judge
D Assistant CSC D Superior Court Judge

AOC-CR-270, Side Two, Rev. 4/14
© 2014 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F"‘* e

In The General Court Of Justice

County Before The Magistrate

STATE VERSUS

Name Of Defendant |MPL|ED CONSENT OFFENSE NOT'CE

G.S. 20-38.4

OBSERVATION PROCEDURE |

TO THE DEFENDANT:

The established local procedure to contact other persons and have other persons appear at the jail to observe your condition or administer an
additional chemical analysis to you is provided in writing with this form and incorporated into this form by reference. You are hereby notified of
this procedure.

CONTACT PERSONS

TO THE DEFENDANT:

Pursuant to G.S. 20-38.4(a)(4), you are required to list all persons you wish to contact and their telephone numbers: (attach additional sheets
if necessary)
Name Telephone Number

1.

2.

3.

[]1 do not wish to contact anyone for the purposes of observing me at the jail or administering an additional chemical analysis.

NOTE TO DEFENDANT: You still may contact other persons for other purposes, like an attorney, a bail bondsman, family members, or friends, according
to the jail's regular procedures for those contacts.

SIGNATURE

By signing below, the defendant indicates that he/she has received notice of the contact and observation procedure and has listed all
persons that he/she wishes to contact for the purposes of observing him/her at the jail or administering an additional chemical analysis.

Date Signature Of Defendant

MAGISTRATE’S CERTIFICATION

The undersigned magistrate certifies that pursuant to Article 24 of Chap. 15A and G.S. 20-38.4 that

1. Aninitial appearance was held and the undersigned found probable cause to believe the defendant committed an implied consent
offense.

2. The undersigned reviewed all alcohol screening tests, chemical analyses and testimony from law enforcement officers concerning
impairment and the circumstances of the arrest, and observed the defendant.

3. The undersigned considered whether the defendant was impaired to the extent that the provisions of G.S. 15A-534.2 should have been
imposed.

4. The undersigned informed the defendant in writing of the established procedure to have others appear at the jail to observe the
defendant’s condition or to administer an additional chemical analysis.

5. The undersigned required the defendant to list all persons the defendant wishes to contact and telephone numbers on a copy of this
form.
[] The defendant returned this form to the undersigned at the initial appearance.
] The defendant failed to return this form at the initial appearance.

Date Time D AM | Signature Of Magistrate
WY
The defendant returned this form to the undersigned after the initial appearance.
Date Time [ ]Am |Signature [ ]Magistrate [ ] Assistant CSC
|:| PM D Deputy CSC D Clerk Of Superior Court

NOTE: If a defendant charged with an implied consent offense is unable to make bond, the magistrate must (1) inform the defendant in writing of the
established procedure to have others appear at the jail to observe the defendant’s condition or administer an additional chemical analysis and
(2) require the defendant to list all persons the defendant wishes to contact and their telephone numbers. A copy of this form must be placed in the
case file. G.S. 20-38.4(a)(4).

AOC-CR-271, Rev. 4/18
© 2018 Administrative Office of the Courts
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STATE OF NORTH CAROLINA P

In The General Court Of Justice
[ ] District [] Superior Court Division

County

STATE VERSUS

Name Of Defendant

DETENTION OF PROBATIONER
ARRESTED FOR FELONY

G.S. 15A-534(d2)

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order.

| FINDINGS AND DETENTION ORDER |

The undersigned, having found on the attached AOC-CR-200, incorporated herein by reference, that the defendant has been charged
with a felony offense while on probation for a prior offense, hereby finds in addition that (check only one)

[]1. the defendant poses a danger to the public, and therefore a secured bond or electronic house arrest with secured bond is
required if release is otherwise authorized.

[]2. the defendant does not pose a danger to the public, and therefore conditions of release are set on the attached AOC-CR-200 as
otherwise provided in G.S. Chapter 15A, Article 26.

[]3. there is insufficient information to determine whether the defendant poses a danger to the public, and therefore makes the
following additional findings and orders below. (NOTE: Nos. 3.a. and 3.b. must be completed when making this finding.)

a. The undersigned finds the following basis for the decision that additional information is needed to determine whether the
defendant poses a danger to the public:

b. The undersigned further finds that the following additional information is necessary to make that determination:

c. The custodian of the detention facility named on the attached AOC-CR-200 is ORDERED to detain the defendant pursuant to
G.S. 15A-534(d2)(3). The custodian is further ORDERED to bring the defendant before a judge for first appearance at the
location, date and time specified on the attached AOC-CR-200, but if the information identified in No. 3.b. becomes available
before that time, the custodian is ORDERED to bring the defendant immediately before any judicial official to set conditions of
release.

Date Signature Of Judicial Official

D Magistrate D Deputy CSC D Assistant CSC D Clerk Of Superior Court |:| District Court Judge D Superior Court Judge

| RELEASE FROM DETENTION ORDER |

NOTE: This order is required only if the defendant was detained pursuant to No. 3, above.
The undersigned judicial official ORDERS that the defendant be released from the Detention Order entered above, because (check one)

[]1. upon receipt and consideration of the additional information described above,
[] 2. upon review of the defendant's eligibility for release at his/her first appearance,

the undersigned finds that the defendant [Jdoes [ ]doesnot posea danger to the public, and therefore sets or denies conditions
of release accordingly on the attached AOC-CR-200.

Date Signature Of Judicial Official

D Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court |:| District Court Judge |:| Superior Court Judge

NOTE TO JUDICIAL OFFICIAL.: First appearance must be set for the first regular session of district court in the county or within 96 hours of arrest,
whichever occurs first. G.S. 15A-601(c). A lack of information to determine whether the defendant poses a danger to the public does not permit a delay of
the first appearance. If the defendant was detained pursuant to No. 3 above, then upon receipt of information identified in No. 3.b., any judicial official
before whom the defendant is brought must set conditions of release pursuant to G.S. 15A-534(d2)(3), in accord with the official's further finding
concerning danger to the public under Release From Detention Order above.

AOC-CR-272, Rev. 3/10
© 2010 Administrative Office of the Courts
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STATE OF NORTH CAROLINA P

Count In The General Court Of Justice
y [] District [] Superior Court Division

STATE VERSUS DETENTION OF DEFENDANT

Name Of Defendant

ARRESTED FOR PROBATION VIOLATION
WITH PENDING FELONY

OR PRIOR SEX OFFENSE
G.S. 15A-1345(b1)

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order.

| FINDINGS AND DETENTION ORDER |

The undersigned, having found on the attached AOC-CR-200, incorporated herein by reference, that the defendant has been arrested

for a violation of probation with a pending felony charge or a prior conviction requiring registration under G.S. 14, Article 27A, hereby

finds in addition that (check only one)

[]1. the defendant poses a danger to the public, and therefore release is denied pending the defendant's probation revocation hearing
as ordered on the attached AOC-CR-200 and pursuant to G.S. 15A-1345(b1)(1).

[]2. the defendant does not pose a danger to the public, and therefore conditions of release are set on the attached AOC-CR-200 as
otherwise provided in G.S. Chapter 15A, Article 26.

[]3. there is insufficient information to determine whether the defendant poses a danger to the public, and therefore enters the
following Detention Order. (NOTE: A date and time for production of the defendant must be set in No. 3.b. when making this finding.)

a. The undersigned ORDERS that the custodian of the detention facility named on the attached AOC-CR-200 detain the
defendant pursuant to G.S. 15A-1345(b1)(3), in order for the court to obtain sufficient information to determine whether the
defendant poses a danger to the public.

b. Itis further ORDERED that, if conditions of release have not been set based upon the receipt of additional information by
(date)yat [ am [_] pm (no later than 7 days from arrest), the custodian shall bring
the defendant immediately before any judicial official at that time to set conditions of release.

Date Signature Of Judicial Official

|:| Magistrate |:| Deputy CSC |:| Assistant CSC |:| Clerk Of Superior Court D District Court Judge |:| Superior Court Judge

| RELEASE FROM DETENTION ORDER |

NOTE: This order is required only if the defendant was detained pursuant to No. 3, above.
The undersigned judicial official ORDERS that the defendant be released from the Detention Order entered above, because (check one)

[11. upon receipt and consideration of additional information,
(] 2. upon review of the defendant's eligibility for release after detention without bail pursuant to G.S. 15A-1345(b1) as specified in
No. 3.b. above,

the undersigned finds that the defendant [Jdoes [ Jdoesnot posea danger to the public and therefore sets or denies conditions
of release accordingly on the attached AOC-CR-200.

Date Signature Of Judicial Official

D Magistrate D Deputy CSC D Assistant CSC D Clerk Of Superior Court |:| District Court Judge D Superior Court Judge

NOTE TO JUDICIAL OFFICIAL.: If the defendant has been held for seven (7) days since arrest pursuant to G.S. 15A-1345(b1) and without a
determination of conditions of release, the defendant must be brought before any judicial official, who must record in writing that the defendant has been
held for 7 days and impose conditions of release as otherwise provided in G.S. 15A-1345. If the defendant is found to be a danger to the public, whether
upon receipt of additional information or after 7 days without additional information, release must be denied pending the probation revocation hearing.

AOC-CR-272, Side Two, Rev. 3/10
© 2010 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F”e”"'

In The General Court Of Justice

County [1Before the Clerk [ District [ Superior Court Division

IN THE MATTER OF

Name And Address Of Contemnor

DIRECT CRIMINAL CONTEMPT/
SUMMARY PROCEEDINGS/
FINDINGS AND ORDER

Race Sex Date Of Birth Age
G.S. 5A-11, -12, -13, -14
Date Time Place
[Jam [Jpm

On the date, time and place of hearing as stated above, the undersigned judicial official conducted:

[]an initial appearance []a probable cause hearing [Ja trial

[]a first appearance []an estates proceeding [Jother:

(] a pre-trial motion hearing [ ] a special proceeding

The Court finds beyond a reasonable doubt that during the proceeding the above contemnor willfully behaved in a contemptuous manner,
in that the above named contemnor did

The undersigned gave a clear warning that the contemnor’s conduct was improper. In addition, the contemnor was given summary notice
of the charges and summary opportunity to respond.

(NOTE: The contemnor should be given an opportunity to explain his/her behavior, however the contemnor is not entitled to counsel, if court promptly
punishes act of contempt.)

The contemnor’s conduct interrupted the proceedings of the court and impaired the respect due its authority.

Therefore, it is adjudged that the above named contemnor is in contempt of court. It is ordered that the contemnor

NOTE TO COURT: /f suspending a sentence for contempt, impose judgment on form AOC-CR-604.

[ ]be censured for contempt.

[]shall pay a fine of $ (max. $500.00). [ _]shall pay the costs of court.

[]be imprisoned for a term of [Jhours []days inthe custody ofthe [ | Sheriff [ ]Other:
The contemnor shall be given credit for days’ pretrial confinement. [_| Work release is recommended.
[ This sentence shall run at the expiration of the sentence imposed in file number

Date Name Of Judicial Official (type or print) Signature Of Judicial Official

ORDER OF COMMITMENT/APPEAL ENTRIES

[ ]t is ORDERED that the Clerk deliver two certified copies of this Findings and Order to the sheriff or other qualified officer and that
the officer cause the contemnor to be delivered with these copies to the custody of the sheriff of the county named above to serve the
sentence imposed or until the contemnor shall have complied with the conditions of release pending appeal.

[] The contemnor gives notice of appeal from this Findings and Order to the Superior Court.

] The contemnor gives notice of appeal from this Findings and Order in the Superior Court to the appellate division. Appeal entries and
any conditions of post conviction release are set forth on form AOC-CR-350.

NOTE TO COURT: /f finding of contempt was made by a judicial official inferior to a Superior Court Judge, the appeal is to Superior Court. G.S. 5A-17.

On appeal from criminal contempt imposing confinement, there must be a bail hearing “within a reasonable time period” after confinement is imposed. The

contemnor may not be confined more than 24 hours without a bail hearing. See G.S. 5A-17(b) for officials who may conduct the hearing.

Date Name Of Judicial Official (type or print) Signature Of Judicial Official
CERTIFICATION
| certify that this Findings and Order is a true and complete copy of the original which is on file in this case.
Date Signature

SEAL

Date Certified Copies Delivered To Sheriff
D Deputy CSC D Assistant CSC D Clerk Of Superior Court

Original - File Copy - Sheriff
AOC-CR-390, Rev. 3/17, © 2017 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F"e e

In The General Court Of Justice
County [] District [] Superior Court Division

STATE VERSUS

Name Of Defendant CONDITIONS OF RELEASE FOR PERSON
CHARGED WITH A CRIME
OF DOMESTIC VIOLENCE

# G.S. 15A-534.1

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order.

| FINDINGS |

The undersigned judicial official finds that the defendant named above is charged with assault on, stalking, communicating a threat to, or
committing a felony provided in former Article 7A or Articles 7B, 8, 10, or 15 of Chapter 14 of the General Statutes upon a spouse or
former spouse, a person with whom the defendant lives or has lived as if married, or (for offenses committed on or after December 1, 2015, only)
a person with whom the defendant is or has been in a dating relationship as defined in G.S. 50B-1(b)(6), with domestic criminal trespass,
or with violation of an order entered pursuant to Chapter 50B, Domestic Violence, of the General Statutes.

The undersigned judicial official [ has considered the defendant's criminal history as shown on a criminal history report provided by a
law enforcement officer or a district attorney. [ _] has not considered the defendant's criminal history as shown on a criminal history
report because no report could be obtained within a reasonable time.

| ORDER |

Based upon the foregoing findings, the undersigned judicial official ORDERS the following conditions of release IN ADDITION TO the
conditions of release set out on the attached form AOC-CR-200:

[] 1. The defendant shall stay away from the home, school, business or place of employment of the alleged victim.

[] 2. The defendant shall refrain from assaulting, beating, molesting, or wounding the alleged victim.

[] 3. The defendant shall refrain from removing, damaging or injuring the property listed below:

[] 4. The defendant may visit his or her child or children at times and places provided by the terms of any existing order entered by a
judge.

[] 5. (for offenses committed on or after December 1, 2012) The defendant shall abstain from alcohol, as verified by a continuous alcohol
monitoring system. The monitoring provider shall report any violation of this condition to the district attorney.

[] 6. Other restrictions:
[] a. The defendant shall have no contact with the alleged victim.
[] b. The defendant shall comply with any valid domestic violence protective order in effect.
[] c. The defendant shall not possess any firearms.
[] d. Other:

Date Signature Of Judicial Official D Magistrate
District Court Judge

Superior Court Judge

NOTE TO JUDICIAL OFFICIAL: The law enforcement officer or district attorney who provided the defendant's criminal history report shall dispose of
the report in accordance with DCI regulations. The report shall NOT be placed in the case file.

AOC-CR-630, Rev. 12/15
© 2015 Administrative Office of the Courts
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STATE OF NORTH CAROLINA P

In The General Court Of Justice
[ ] District [] Superior Court Division

County

STATE VERSUS CONDITIONS OF RELEASE FOR PERSON

Name Of Defendant

CHARGED WITH SEX OFFENSE OR CRIME OF
VIOLENCE AGAINST CHILD VICTIM

G.S. 15A-534.4

NOTE: Use this form in conjunction with form AOC-CR-200, Conditions Of Release And Release Order.
| FINDINGS |

The undersigned judicial official finds that the defendant named above is charged with felonious or misdemeanor child abuse, with taking
indecent liberties with a minor in violation of G.S. 14-202.1, with rape or any other sex offense in violation of Article 7B or former Article 7A
of Chapter 14 of the General Statutes against a minor victim, with incest with a minor in violation of G.S. 14-178, with kidnapping, abduction,
or felonious restraint involving a minor victim, with a violation of G.S. 14-320.1, with assault or any other crime of violence against a minor

victim, or with communicating a threat against a minor victim.

[] The undersigned judicial official, upon request of the defendant, has waived one or more of the conditions required by No. 2 or No. 3
below based on the following findings that imposing the condition(s) on the defendant would not be in the best interest of the alleged

victim: (specify reasons)

| ORDER |

Based upon the foregoing findings, the undersigned judicial official ORDERS the following conditions of release IN ADDITION TO the
conditions of release set out on the attached form AOC-CR-200:

1. The defendant shall refrain from assaulting, beating, intimidating, stalking, threatening, or harming the alleged victim.

[] 2. The defendant shall stay away from the home, temporary residence, school, business, or place of employment of the alleged
victim. (Strike through and initial any waived conditions if block is checked, but not all conditions apply.)

[] 3. The defendant shall refrain from communicating or attempting to communicate, directly or indirectly, with the victim, except under
circumstances specified in an order entered by a judge with knowledge of the pending charges. (Strike through and initial any waived

conditions if block is checked, but not all conditions apply.)

Date Signature Of Judicial Official [ ] Mmagistrate [_] clerk of Superior Court
|: Deputy CSC |:| District Court Judge
E Assistant CSC D Superior Court Judge

AOC-CR-631, Rev. 12/15
© 2015 Administrative Office of the Courts

Forms - Page 59



NOTE TO OFFICER: The officer should review and follow the instructions on Side Two of this form. ATTACH TEST RECORD TICKET HERE

STATE OF NORTH CAROLINA }F"e N

County In The General Court Of Justice
NOTE: A “commercial motor vehicle” is as defined in G.S. 20-4.01(3d). District Court Division
IN THE MATTER OF
o AFFIDAVIT AND REVOCATION REPORT OF
[ ] LAW ENFORCEMENT OFFICER
Address [] CHEMICAL ANALYST
D The charged offense is impaired supervision or instruction under G.S. 20-12.1.
City State Zip Accordingly, substitute “supervisor/instructor” wherever “driver” appears below.
G.S. 20-16.2, 20-16.5, 20-17.8, 20-19(c3), 20-139.1
Race Sex | Date Of Birth Drivers License No. State Vehicle Type CMV Haz. Mat. Citation No.
The undersigned being first duly sworn says:
|:| 1. 1 am a law enforcement officer. On the day of , ,at (a.)(p.)m.,

a law enforcement officer had reasonable grounds to believe the above named person, hereinafter referred to as driver, operated a vehicle
(|:| commercial motor vehicle) in the above named county upon

(Give Street, Highway, Or Public Vehicular Area)
while committing an implied-consent offense in that

(List Sufficient Facts To Establish Probable Cause)

. The driver has a drivers license restriction: [_] alcohol concentration.  [_] ignition interlock.  [_] conditional restoration (Restr: *9).

. The driver violated a drivers license restriction by: |:| refusing to be transported for testing. |:| not having an operable ignition interlock on
the vehicle being driven. |:| failing to personally activate the ignition interlock on the vehicle being driven. |:| exceeding the driver’s alcohol
concentration limitation. D refusing a chemical analysis (if refusal, also complete items no. 14 and 15 below, as appropriate for this case).

|:| 4. The driver was charged with the implied-consent offense of: |:| G.S. 20-138.1. |:| Other:

|:| 4a. The driver has one or more pending offenses in the following county(ies)

for which the drivers license had been or is revoked under G.S. 20-16.5.

[] 5. After the driver was charged, | took the driver before , a chemical

analyst authorized to administer a test of the driver’s breath.

|:| 6. | am a chemical analyst and possess a current permit issued by the Department of Health and Human Services authorizing me to conduct

chemical analyses of the breath utilizing the Intox EC/IR II.
|:| 7. l informed the driver orally and also gave notice in writing of the rights specified in G.S. 20-16.2(a). | completed informing the driver of the rights as

indicated on the attached DHHS 4081.
|:| 8. | began observing the driver for the purpose of complying with the observation period requirements for a breath analysis in accordance with the

([

methods/rules approved by the Department of Health and Human Services at (a.)(p.)m. on the
day of , .
|:| 9. On the day of , , at (a.)(p.)m., | requested the

driver to submit to a chemical analysis of his/her breath or blood or urine.

|:| 10. The driver was unconscious or otherwise incapable of refusal and therefore the notification of rights and request to submit to a chemical analysis
were not made. | directed the taking of a blood sample by a person qualified under G.S. 20-139.1 based on the (check one) DAOC-CR-155
search warrant issued and executed in this case. || totality of the circumstances, which demonstrated an exigency that justified the taking of
the sample without first obtaining a search warrant.

|:| 11. The driver submitted to a chemical analysis of his/her breath. | administered the chemical analysis to the driver in accordance with the methods/
rules approved by the Department of Health and Human Services using an Intox EC/IR |1, and it printed the results of the driver’s chemical
analysis on the attached test record, DHHS 4082, which is made part of this Affidavit. The most recent preventive maintenance was performed on

this Intox EC/IR Il on the day of , , as shown on the preventive maintenance
record. | provided the driver with a copy of the attached test record before any trial or proceeding in which the results of the chemical analysis
may be used.

|:| 12. The chemical analysis of the driver’s breath indicated an alcohol concentration of 0.15 or more.
|:| 13. The driver consented to the obtaining of a sample of his/her blood or urine for a chemical analysis, which was collected as indicated on the
attached DHHS 4081.
|:| 14. The driver willfully refused to submit to a chemical analysis as indicated on the attached |:| DHHS 4082. |:| DHHS 4081.
The willful refusal occurred in an implied-consent offense involving death or critical injury to another person.

|:| 15. After the driver’s willful refusal, a blood sample was obtained based on the (check one) AOC-CR-155 search warrant issued and executed in this
case. |:| totality of the circumstances, which demonstrated an exigency that justified the taking of the sample without first obtaining a search warrant.
Signature Of Chemical Analyst/Law Enforcement Officer DHHS Permit No.

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature Of Official Authorized To Administer Oaths Print Name Of Chemical Analyst/Law Enforcement Officer

|:| Magistrate |:| Deputy CSC |:| Assistant CSC D Clerk Of Superior Court

D Notary Date My Commission Expires | County Where Notarized Agency Name
SEAL
AOC-CVR-1A/DHHS 3907, Rev. 12/17 Law Enforcement Officer/Analyst Copy

© 2017 Administrative Office of the Courts
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NOTES TO LAW ENFORCEMENT OFFICER/CHEMICAL ANALYST

NOTE TO LAW ENFORCEMENT OFFICER WHO IS NOT GOING TO administer breath test or read the implied-consent rights:
1. Complete the identifying information at the top,
2. Check the “Law Enforcement Officer” block under “Affidavit and Revocation Report of” in the title section,

3. Review and check as appropriate for this case paragraphs 1-5 (and if the driver is unconscious or incapable of refusing so that the
implied-consent rights need not be read, also review and check as appropriate paragraph 10), and

4. Swear or affirm before notary or magistrate, sign and file copies as indicated.

NOTE TO LAW ENFORCEMENT OFFICER WHO CHARGES DRIVER AND IS CHEMICAL ANALYST who administers the breath test or
reads the implied-consent rights for a blood test:

1. Complete the identifying information at the top,

2. Check both the “Law Enforcement Officer” and “Chemical Analyst” blocks under “Affidavit and Revocation Report of” in the title section,
3. Review and check as appropriate for this case paragraphs 1-15, and

4. Swear or affirm before notary or magistrate, sign and file copies as indicated.

NOTE TO CHEMICAL ANALYST WHO IS NOT THE CHARGING OFFICER:

1. Complete the identifying information at the top,

2. Check the “Chemical Analyst” block under “Affidavit and Revocation Report of” in the title section,
3. Review and check as appropriate for this case paragraphs 6-15, and

4. Swear or affirm before notary or magistrate, sign and file copies as indicated.

INSTRUCTIONS |

1. This form should be used in District Court to prove alcohol concentration in implied-consent criminal cases.
2. This form should be used before the Magistrate for the pretrial civil revocation (CVR) when the driver is charged with DWI or another
implied-consent offense and the driver
a. has an alcohol concentration of 0.08 or more;
b. has an alcohol concentration of 0.04 or more and was operating a commercial motor vehicle;
c. is under age 21 and has an alcohol concentration of 0.01 or more; or
d. refuses the breath test and/or a blood or urine test.

3. This form should be used to notify DMV of (i) an alcohol concentration of 0.15 or more or (ii) a refusal to submit to a breath test and/or
a blood or urine test.

4. This form should be used to notify DMV of violations of the following drivers license restrictions™:
a. *9= the driver has a Conditional Restoration of his or her drivers license
b. 19= alcohol concentration (A/C) of 0.04

. 20= A/C 0.04+ignition interlock

21= A/C 0.00

22= A/C 0.00+ignition interlock

23= ignition interlock only

+ ™0 oo

When a driver has violated a restriction and paragraphs 2 and 3 on Side One are completed, ALL sections in these paragraphs that
apply must be checked. For example, if the driver had a restriction 20 and violated both the alcohol concentration and the ignition
interlock provisions, both the “alcohol concentration” and the “ignition interlock” blocks should be checked in paragraph 2. The
same applies to paragraph 3.

5. File the original and copies of this form, with a copy of the test record ticket attached, as follows:
a. Original - To the Magistrate for the pretrial civil revocation (CVR).
b. Second copy - To the Court for the criminal case.

c. Yellow copy - To DMV for violation of any alcohol or ignition interlock restriction on drivers license, alcohol concentration of 0.15 or
more, or for refusal to submit to a breath test and/or a blood or urine test. DMV’s address is: DMV, Information Processing Services,
3120 Mail Service Center, Raleigh, NC 27699-3120.

d. Pink copy - To the Law Enforcement Officer/Chemical Analyst.
e. Green copy - To the driver.

AOC-CVR-1A/DHHS 3907, Side Two, Rev. 12/17
© 2017 Administrative Office of the Courts
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STATE OF NORTH CAROLINA } et

In The General Court Of Justice
County District Court Division

IN THE MATTER OF

Name And Address

REVOCATION ORDER
WHEN PERSON PRESENT

G.S. 20-16.5

| FINDINGS FOR PROBABLE CAUSE |

The undersigned judicial official finds probable cause to believe that:
1. A law enforcement officer had reasonable grounds to believe that the above-named person committed an offense subject to the
implied-consent provisions of G.S. 20-16.2;
2. The above-named person has been charged with that offense as provided in G.S. 20-16.2(a);
3. Both the law enforcement officer and the chemical analyst(s) complied with the provisions of G.S. 20-16.2 and 20-139.1 in
requiring the above-named person's submission to or procuring a chemical analysis; and
4. The above-named person:
[ a. willfully refused to submit to a chemical analysis.
[J b. had an alcohol concentration of 0.08 or more at any relevant time after the driving.
[] c. had an alcohol concentration of 0.04 or more at any relevant time after the driving of a commercial motor vehicle.
[] d. had any alcohol concentration at any relevant time after the driving, and at the time of the offense, was under 21 years of age.
[] 5. The above-named person has one or more pending offenses in the following county(ies)
for which the person's drivers license had been or is revoked

under G.S. 20-16.5.

| ORDER |

It is ORDERED that the above-named person's drivers license or privilege to drive be revoked. The above-named person is
prohibited from operating a motor vehicle on the highways of North Carolina during the period of revocation. The revocation remains in
effect at least thirty (30) days from:

[]1. this date

[J2. the date he/she surrenders his/her drivers license or privilege to drive to the Court, or demonstrates that he/she is not currently
licensed to drive.

[]3. (check this option if Findings For Probable Cause No. 5 above is checked) the date he/she surrenders his/her drivers license or
privilege to drive to the Court, or demonstrates that he/she is not currently licensed to drive and indefinitely until a final
judgment, including appeals, has been entered for the current offense and for all pending offenses for which his/her drivers
license or privilege to drive had been or is revoked under G.S. 20-16.5.

The above-named person's privilege to drive in North Carolina is revoked and will remain revoked until the person has

actually surrendered his/her license for the period specified above and has paid a $100 fee to the Clerk of Superior Court.

| informed the above-named person of his/her rights to a hearing and gave him/her a copy of this Order.

Date Name Of Judicial Official (Type Or Print) Signature Of Judicial Official
. . . . Judge Magistrate Deputy CSC
NOTE: See reverse for supplemental findings and order, and for disposition of license. [ ) [ . [
DASSIStam csC E] Clerk Of Superior Court

NOTICE |

If at the time of this Order you have only a temporary driving certificate, you must surrender the certificate, and then you also must surrender your license
card immediately when you later receive it in the mail from DMV.

If at the time of this Revocation you were not licensed to drive by the North Carolina Division of Motor Vehicles and did not have a valid drivers license
from another state, an additional $50 restoration fee must be paid to the Division of Motor Vehicles before you can drive again in North Carolina.This fee
must be paid even though you are a resident of another state.

You have a right to a hearing to contest the validity of this Revocation before a magistrate or judge. To do so, a written request must be made within ten
(10) days of the effective date of the revocation. A hearing request form is available from the office of the Clerk of Superior Court or magistrate. Your
license will remain revoked and you are not authorized to drive pending the hearing. If you do request a hearing but fail to appear, you forfeit the right to a
hearing.

If your license is revoked under Paragraph 1 or 2 of this Order, at the end of the revocation period you are still prohibited from driving until you have paid
a fee of $100 to the Clerk of Superior Court.

If your license is revoked under Paragraph 3 of this Order, that revocation remains in effect at least thirty (30) days and until a final judgment, including
appeals, is entered for this current offense and for all pending offenses for which your license has been or is revoked under G.S. 20-16.5. At the end of the
revocation period you are still prohibited from driving until you have paid a fee of $100 to the Clerk of Superior Court. This fee is in addition to any fee you
have paid or are to pay in connection with any other pending offense for which your drivers license has been revoked under G.S. 20-16.5.

The $100 fee may be paid at any time, even prior to the end of the period of revocation, between the hours of 8:30 a.m. and 5:00 p.m.,

Monday through Friday. Payment in person must be made in cash or by certified check, cashier's check or money order. Payment by mail must be made
by certified check, cashier's check or money order, payable to the Clerk of Superior Court. If you wish to have your drivers license returned to you by mail,
please enclose a stamped, self-addressed envelope with your payment.

IT IS UNLAWFUL FOR YOU TO DRIVE A MOTOR VEHICLE IN THE STATE OF NORTH CAROLINA UNTIL YOU ARE AUTHORIZED TO DO SO.
THE DIVISION OF MOTOR VEHICLES MAY ALSO DISQUALIFY YOU FROM OPERATING A COMMERCIAL MOTOR VEHICLE UNDER G.S. 20-17.4.

AOC-CVR-2, Rev. 4/14 Original-File  Copy-Person Whose License Revoked
© 2014 Administrative Office of the Courts (Over)
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| SUPPLEMENTAL FINDINGS AND ORDER |

It is further found that the person named herein appeared before the undersigned judicial official at
CJAM  [JPM on this day of , , and,
[ 1. surrendered his/her drivers license to the Court.
[] 2. was validly licensed but unable to locate his/her license card and filed an affidavit which constituted surrender of the
drivers license.
[ 3. demonstrated he/she was not currently authorized to drive in North Carolina.

It is ORDERED that this Revocation of the drivers license of the person named herein:

[1 1. remains in effect for at least thirty (30) days from the above date and until payment of a $100 fee has been made to
the Clerk of Superior Court.

[J 2. (check this option if Findings For Probable Cause No. 5 on reverse side is checked) is indefinite and remains in effect for at least thirty
(30) days from the above date and until a final judgment, including appeals, has been entered for the current offense
and for all pending offenses for which his/her drivers license had been or is revoked under G.S. 20-16.5, and until
payment of a $100 fee to the Clerk of Superior Court.

Date Signature Of Judicial Official
Name Of Judicial Official (Type Or Print) D Judge D Maygistrate D Deputy CSC
|:| Assistant CSC |:| Clerk Of Superior Court

It is further found that a Pick-Up Order was issued for the license of the person named herein, and the person on

the day of , :

[J 1. surrendered his/her license to the officer serving the Pick-Up Order.

[J] 2. demonstrated to the officer serving the Pick-Up Order that he/she was not currently authorized to drive in North
Carolina.

Itis ORDERED that this Revocation:

[J 1. remains in effect for at least thirty (30) days from the above date and until payment of a $100 fee to the Clerk of
Superior Court.

[J 2. (check this option if Findings For Probable Cause No. 5 on reverse side is checked) is indefinite and remains in effect for at least
thirty (30) days from the above date and until a final judgment, including appeals, has been entered for the current
offense and for all pending offenses for which his/her drivers license had been or is revoked under G.S. 20-16.5, and
until payment of a $100 fee to the Clerk of Superior Court.

Date Signature [[] peputy csc [] Assistant csc

D Clerk Of Superior Court

| DISPOSITION OF LICENSE OR PRIVILEGE |

. Drivers license of person named herein returned to him/her, and receipt by him/her is acknowledged below.

. At the licensee's request, license returned to him/her by mail. License mailed on the date shown below.

. License mailed to Division of Motor Vehicles on date shown below, since the person named herein is not eligible to
use the license for the following reason:

HN
WN P

[] 4. Limited driving privilege withheld and record forwarded to County.
[ 5. Other:
Date Signature

Date License Mailed
[:l Deputy CSC D Assistant CSC |:| Clerk Of Superior Court

| ACKNOWLEDGMENT OF RECEIPT |

| acknowledge receipt of my license.

Date Signature Of Licensee

Date $100 Fee Paid Signature [] Deputy csc D Assistant CSC

D Clerk Of Superior Court

AOC-CVR-2, Side Two, Rev. 4/14
© 2014 Administrative Office of the Courts
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STATE OF NORTH CAROLINA }F"e "

County In The _Ge_neral Cour_t Of Justice
District Court Division

IN THE MATTER OF

Name And Address

AFFIDAVIT - NO LICENSE

G.S. 20-16.5

State Of Residence

County Of Residence

| NORTH CAROLINA RESIDENTS |
I, the undersigned, being first duly sworn, say that | am a resident of the county and state named above, and at the time

of this charge:
[] 1'am not currently licensed to drive in the State of North Carolina because:

[] my license is revoked. [] my license has expired.
[] I have never had a license. (] other:
(] 1'am validly licensed to drive in North Carolina but am unable to locate my license card. The circumstances of the
loss and the efforts | have made to find the license card are:

| OUT-OF-STATE RESIDENTS |
I, the undersigned, being first duly sworn, say that | am a resident of the county and state named above, and at the time

of this charge:
[] Iam not currently licensed to drive in the State of North Carolina and do not have a valid drivers license from another

state because:
[] my license is revoked.
] I have never had a license.

1 my license has expired.
] other:

, but am unable to locate my license

(] 1'am validly licensed to drive by the State of
card. The circumstances of the loss and the efforts | have made to find the license card are:

Signature Of Affiant

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Signature
D Deputy CSC |:| Assistant CSC
D Magistrate D Clerk Of Superior Court
Date Commission Expires
|:| Notary

County Where Notarized

SEAL

AOC-CVR-8, Rev. 3/10
© 2010 Administrative Office of the Courts
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