




When does it apply?

• In criminal trials and delinquency 
proceedings 

• Where the right to confrontation under 
the Sixth Amendment does not apply (e.g., 
probation, probable cause hearings, 
suppression), a similar right to 
confrontation may exist as a matter of 
statute or due process 

• E.g., G.S. 15A-1345(d) (probation); G.S. 
122C-268(e) (involuntary commitment)



Who has a right to 
Confrontation?

• The defendant accused 
of a crime or the 
juvenile accused of 
delinquency

• The State has no right 
to confront witnesses 
under the federal or 
state constitutions





















Confrontation 
Clause Basic 

Rule

• Must determine if the statement is 
testimonial hearsay, if the witness is truly 
unavailable, and if the defendant had a prior 
opp. for cross of the witness (along with any 
potential waiver or forfeiture of the right to 
confront)

• No longer a question of “adequate indicia of 
reliability” (the pre-Crawford test under Ohio 
v. Roberts)



Related but distinct concepts

Hearsay is an out of court statement offered for its truth. Hearsay statements must meet an 
exception or exemption (e.g., party admission, business record, excited utterance, statement 
of then existing mental or physical state of mind, etc.)

Confrontation looks at whether a hearsay statement is testimonial, and if so, whether the 
defendant had a prior opportunity to cross-examine the unavailable witness on the out-of-
court statement



Confrontation 
and Hearsay

• Confrontation concerns only arise where the 
statement is offered for the truth of the matter 
against Δ (i.e., a hearsay statement)

• Out of court statements used for purposes like 
impeachment, to explain the course of conduct, 
or to explain a listener’s reaction are not 
hearsay and do not implicate confrontation 
rights



What’s a Testimonial Statement?

• A statement that has the primary purpose of establishing or proving past facts 
for potential later use in a criminal prosecution

• If the primary purpose is not to establish past facts for use in a criminal 
prosecution, it is not testimonial

• Objective test based on all the circumstances of speaker and any person 
questioning the speaker

• Classic examples are sworn testimony and statements during formal police 
questioning











Examples of Non-Testimonial Statements

• Report of child abuse to teacher by 
young child

• Information about shooter by 
dying victim made to EMS where 
shooter’s location was unknown

• Anonymous 911 report of man 
brandishing a gun in the street of a 
residential neighborhood

• Statements to nurse examiner made 
for medical diagnosis purposes

• GPS tracking records

• Phone records

• DMV records

• “Black box” data









Substitute Analyst Testimony

• Formal lab reports, certificates of 
analysis, affidavits are all testimonial
when created in anticipation of use at 
trial

• Open question how far Smith goes . . . 

• Purely machine-generated data is not 
testimonial, but most labs are not 
automated and require human input 

• Interpretation of machine data may 
require testimonial statements by a 
witness

• Safest approach is to require the 
testing analyst to appear and testify, 
or to retest with an available 
witnesses



Ok, so you have a testimonial statement . . .

• Is the witness available for trial? If so, no Confrontation Clause problem.

• Is the witness unavailable? 

• Death or seriously illness of the witness?
• Unable to find the witness after reasonable efforts by the State? 
• Invocation of privilege by the witness or other refusal to testify despite a 

court order? 
• Incompetent or insane witness?
• Lack of memory is not enough for unavailability*



Unavailability Can Be a High Bar

Unavailable means either no possibility of the witness testifying at trial, or highly 
unlikely to appear after good-faith efforts by the State to produce the witness

State’s burden to show

Cannot claim witness is unavailable without reasonable efforts to produce

What’s reasonable will depend on the circumstances of the case





If the statement is testimonial and the 
witness is unavailable . . .

Then the court must consider if the defendant had a prior 
motive and opportunity to cross-examine the witness on the 
statement or issues 

Prior motive and opportunity 
for cross has been found at:

Earlier probable cause hearing
Sentencing hearing
Prior trial
Earlier Transfer hearing
Closely related civil case*
Probably earlier Bond hearings*



State v. Joyner Pointer v. TX

• 50C hearing on protective 
order

• D. did not attend

• Witness died before criminal 
trial

• Sufficient prior opp. for cross

• PC hearing where Δ did not 
have counsel 

• Not a sufficient prior opp. for 
cross

• Pre-Crawford case from U.S. 
Supreme Court



Waiver of the 
Right of 

Confrontation

• The defendant may waive the right of confrontation 
by:

• Failure to comply with notice and demand 
statutes on forensic reports or remote testimony

• Failure to object on confrontation grounds 

• By stipulating to admissibility

• Failing to cross the witness when they had the 
chance

• Behaving so disruptively as to disturb the ability 
of the trial to proceed

**No personal colloquy with the defendant is 
required; counsel’s stipulation to evidence is 
sufficient to waive the right. State v. Perez, 260 N.C. 
App. 311 (2018)



Forfeiture of 
the Right of 

Confrontation 
by Wrongdoing 

• The defendant may forfeit the right of 
confrontation by wrongdoing when Δ caused the 
witness to be unavailable and acted with the 
intent to prevent the witness’s attendance at trial

• Simply killing or hurting the witness, 
without a showing that the defendant 
intended to prevent their testimony, is not 
enough for forfeiture



Forfeiture of 
the Right of 

Confrontation 
by Wrongdoing 

• Threatening, killing, or bribing the witness 
in order to prevent testimony is enough

• Applies where Δ acts through a 3P or co-
conspirator in addition to personal acts of 
Δ

• State’s burden to show by a 
preponderance of evidence









Questions?

Phil Dixon

dixon@sog.unc.edu


