


By ANwW SHY

First the good news...

There are several particuladly good things
about Medicaid in North Carolina, For one,
we have traditionally had some of the highest
reimbursernent rates in the country for health-
care providers serving Medicaid recipients.!
That rranslares into more providers and better
access to services for recipients. Another high-
light is thar the state has implemented a medi-
ation program? whereby roughly 80% of all
claims brought for Medicaid benefits by recip-
fents are resolved chrough mediation, eliminat-
ing the need for an administrative hearing
before an administrative law  judge’
Approximately ten percent of claims are dis-
missed, either because of post-mediation set-
tement or because the party dropped the case
(for reasons not examined here). For those
recipients who proceed to a hearing, due
process procedures were improved in 2009
which gready increase efficiency for all par-
ties. Protracted litigation is not the model
here. Finally, because our state has a large num-
ber of Medicaid recipients, many are well-
served by these advantages.® These benefits
aren't just nice, they're significant,

The not-so-good news...

What happens to Medicaid recipients
whose problems aren't resclved in mediation?
Formnately, the process is efficient thanks to
the recenr legistarion thar condenses the time-
lines.® Resolving problems quickly is beneficial
for all. The petitioner's time is no longer ded
up in the dispute, and Medicaid, which must
continue paying for disputed services through-
out the hearing process, can stop paying an
invalid claim if that's the case.? An expedited
process reduces expenses from all sides.
However, recipients rarely have legal represen-
tazion at the hearing, so the pro s firigant faces
oft with the Arorney General's Office. To fur-
ther complicate matters for the pro se Medicaid

recipient, the administrative law
judge's decisions are reviewed by
the Department of Health and
Human Services (DHHS), home
to the Medicaid Agency. This is
analogous to courtroom defen-
dants having the power w0 over-
turn judges who rule against
them. Technically, the Medicaid
Agency can only reject the
administrative law judge's ruling
if the findings of fact are dlearly
contrary to the evidence present-
ed in the hearing. This may scem
like a limitation on the Medicaid
Agency's power to avertumn deci-
sions; however, 81% of all deci-
sions that favor the recipient have
been overrurned pursuant to
Medicaid's power o render the
final agency decision, and no
decisions favoring Medicaid have been over-
turned. This suggests that either administrative
lawr judges are proze to error in their decisions
for recipients while correct ar all times in their
decisions for Medicaid,® or that pro s lirigants
are rately capable of navigating the hearing in
a way that will survive final agency review. The
former explanation is unlikely, thus highlight-
ing the critical need for advocacy for recipients
during the hearing. A more detailed record
frorm the hearing could offer greater protecrion
of reciplents’ cases during final agency review.
This simple fact to the legal profession may be
entirely lost upon others, inciuding Medicaid
recipients claiming benefits rights.

After the Medicaid Agency overurns the
adminiserative law judge's decision, the recipi-
ent can appeal in superior court for de novo
review; again undesscoring the need for a thor-
ough record from the administrative hearing,
In practice, recipients rarely have the resources
to appeal. For those that do, the process comes

to a screeching halt due to exaemely over-
crowded dockets. Of note, Medicaid swops
paying for the disputed benefit onee it rendess
its final agency decision unless the superior
court grants a stay. | was recenty told thar 2
Medicaid case filed for appeal in mid-July
2009, and fully briefed back in September, was
not argued undl eadly February 2010. The
walt time between that final agency decision
and the appeal in superior cowrt {seven
months) was fonger than the five month lifes-
pan of a Medicaid denial running the fulf
camut of mediation, hearing, agency review,
and filing an appeal.

Children can become Medicaid ineligible
by turning 18 or 19 years old. A stalled appeal
could render a claim poot if the petitioner
becomes ineligible for the benefit due to age
while waiting for the appeal process to run its
course.? Worse still, the fong-term effects of
untreated and under-treated physical and
mental health problems can extend and exac-
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erbare long into adulthood. Put blundy, there
is higger bang for the buck in healthcare dol-
lazs spent on children, and wotse outcomes for
longer periods when services are denied o
young patients in need. This result underscores
how the burden is not only on the individual
family, bur also evennially escalates into a bur
den on the staie as a whole.

The best news yel...

One solution has been identified that could
foster improvement beyond what's already in
place. A group of legal professionals from law
schools, from the judiciary; and practitioners
recently  discussed how  post-mediation
cleimants fall dhrough the cracks. The greup
crafted a fresh approach to expand the already
notable success of North Carofina’s response
to handling claims against Medicaid,

Here's how It could work...

North Carclina is home to seven law
schools and 24 Tegal Aid of NC offices. Rather
than a single faw schoo! developing a Medicaid
law clinic, the group envisioned a nerwork
model that coordinates existing resources. Fach
law school would work on an ongoing basis
with a pardicular set of Legal Aid offices in
which the school's externship coordinator
would place its extems. For example, if all
seven: schools participated in the network, each
school would develop a placement refationship
with three or four Legal Aid offices. First,
externs would undergo a one-week substantive
rraining on Medicaid procedure and appeals,
then take those Medicaid-specific skills to the
Legal Aid office. Externs would be assigned
clients at whatever stage in the continuum
claimants are in (i.e., pre-mediation, negotia-
rion, hearing, appeal). A netwozk coordinator
would oversee the system, working closely with
schools, Legal Aid, and trainers to ensure that
academic requirements are met, court sched-
ules are kept, clients are reached, cases are
handed off smoothly berween students, and
arrorney-to-student practice ratios are satisfied.

Why bother?

1. Legal Advocacy for Medicaid Recipients:
A clear need has been idendfied. Medicaid
recipients are already medically and economi-
cally burdened. The additional burden of nav-
igating alone through the legal process is fre-
quently oo great despite the best efforts of the
clirrent system (o assist them.

2. Buproved Due Process: Petitioners are
further disadvantaged by a system whereby
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final agency decisibns overturn the vast majori-
ty of administrative law judge decisions favor-
ing recipients. Withour adequate legal repre-
sentation, this routine practice may continue,
creating an unfortunate appearance of bias,
Further, the hearing record is often insufficient
for adequate e move teview in superior court
for those few petitioners who pursue an appeal,

3. Clinical Opporsunity for Law Students:
Students would have the opportunity to han-
dle actual cases with attorney guidance and
supervision. A single case can span alternative
dispure resolution, an administrative hearing,
and superior court review. With teeconferenc-
ing, these future lawyess would get early expo-
sure to bringing geographically distant parties
together through technology. Students would
be exposed to public interest practice, health
law, discovery with the Attorney General's
Office, advocacy before administracive law
judges and potentially in superior courr.

4. Economic Bengfit for Medicaid Agency:
A coordinared network that manages claims
for Medicaid benefies would further decrease
the financial burden on Medicaid to continue
paying for disputed services throughout the
mediation, hearing, and review process by
enhanced efficiency of process. Additonal cost
savings could ocour for Medicaid if a formal
network of legal expertise could eliminate the
burden on Medicaid to train recipients {over
1.3 million in NC} on the hearing process.
The October 2009 DHHS legisladive report
describes Medicaid's intent to provide due
process training for providers and recipients,
and its inability as of 2009 to provide that
training to recipients. 2

5. Benefiz o Attorney General's Qffice: The
Arrorney General's Office could streamline its
pre-hearing communication directly to the
extern rather than juggle communicarions
with the parent, healthcare provider, and any
other party acting in a supportive role in the
child's case.

6. Bengfit to the State: The number of
North Carolinians on Medicaid is increasing.
The economic downmirn, lack of employment
growth, and health insurance reform appear to
suggest an increase in eligible applicants
beyond the normal trajectory.’! Setring up a
network of expertise in existing Legal Aid
offices to handle claims now while the num-
bers are still manageable can mitigate funsre
dispute backlog,

This network model proposes 2 response
that goes beyond fractional progress. By
involving as many law schools and Legal Aid

offices as are willing to participate, the burden
does not fall on a single instinrion o build a
clinic or secure a niche, and the educational
oppertunity is spread to each participating
institution. According to 2009 statistics, as
many as 300 hearing claims are filed each
month. That represents substantal opportu-
nity to get lawyers-in-training involved in pre-
mediation: preparation {in the interest of keep-
ing the mediations straightforward, attorneys
do not participate in the mediations). Abour
20% of claims are not resolved in media-
tion—that's about 60 cases a month where
negotiations might be appropriate. Roughly
30 of those claims are set for hearing, and
decisions that favor the recipient {about one
third) would be overtumed if the rend con-
tinues, leaving about ten cases & month to be
briefed for superior cowrt if appropriate,
These numbers will grow as more families
qualify for Medicaid.

1t would be unreasonable to pursue bene-
fits for everyone with a claim. The good news
is that the goal discussed here is to secure ben-
efits for those who rghtly qualify bur lack the
legal resousrces to work their way through the
systern that lies beyond mediation. This is not
a proposal to increase Medicaid spending. It is
a proposal to accurately spend according to
recipients’ benefit rights.

Disputes around claims and benefits are
often the result of miscommunication, mis-
placed paperwork, or inarcention to detail
between the parties. Mediarion has proved to
be the right remedy to address these problers.
The result is increased assurance thar services
are being correctly delivered or correcty
denied, as the case may be. Unfortunately, for
those who pursue a claim against Medicaid,
existing statistics suggest that even if they win
ar the hearing, the agency is very likely 1o
overwirn the decision, While the right wo an
appeal in superior court exists, going pro s
hiring an atrorney, or secuting pre bono help
may be far-ferched for an already medically-
burdened child living in poverty. A nerwork
approach that systemartically places trained,
supervised externs in the community on an
ongoing basis 1o provide advocacy at each
stage of every recipient’s legal journey with
Medicaid is cerrainly possible. &

Ann Shy is an attorney and mediaor ar
Dispute Redesign in Carrboro, NC. Prior to
becoming a member of the NC Bar in 2009,
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By CALLEY GERBER

In 2009, an unprecedented number of bills addressing animal issues
were filed in the General Assembly. The most significant recent! devel-
opments in the evolution of animal law in North Carolina arise out of
amendments o core statutes by the General Assembly plus its enace-

ment of a new law, and out of new or amended city and county ordi-
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nimal law continues
to be a controversial
and changing area

in Nordh Carolina.

nances. At least rwo packages of administrative rules impacring animals are worthy of note, along with a few judicial decisions.

Cruelly to Animals

The state's primary animal cruelsy
statuee, G.S. 14-360, was amended in 2007
to make malicious killing of an animal by
depriving it of sustenance a class Al misde-
meanor,? following affirmance in 2004 of 2
cruelty conviction hased on evidence that
dogs had been intentionally starved.® In
2005, cockfighting was upgraded from a

10

class 2 misderneanor to a class I felony.*

In 1893, the Supreme Court held that
conducting a pigeon shoot violated the
state’s criminal animal cruelty staruze,® buta
century larer, the statue having been sub-
stantially rewritten, a pigeon-shoot operator
sought a declaratory judgment that the
starure, as applied to the activides he wished
to conduct, was unconstitutionally vague.s

One of G.8.14-3G0's exemptions related to
birds subject to hunting, but this did not
extend to birds the Wildlife Resources
Commission classified as not "wild birds,”
which by a rule of the commission included
“the domestic pigeon {Columba livia).” The
court of appeals agreed with the plaintiff
that—because ‘of use of the word "domes-
tic"—the starute as applied resulted in a
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denial of due process for failing o advise
whether it removed from the starutory
exemption feral pigeons that the plaintff
might use in a pigeon shoot.” The commis-
sion responded by deleting from its rule the
word "domestic."8
it is generally believed that pigeon shoots
aze now as illegal as they were in 1893

Since 1969, legislation unique to North
Carofina® has granted private citizens and
organizations stznding to enjoin the same
kind of animal cruelty that can be prosecut-
ed criminally. 0 These are often referred to as
"19A suits.” Tn 2007, the court of appeals
rejected the contention that granting stand-
ing to a person who had suffered no injury
was unconstitutional under of the state con-
stitution’s provision that there exists "but
one form of action for the enforcement or
protection: of private rights...." !}

In 2603 and 2006,'2 the General
Assembly amended the citizen-standing act to:

@ clarify that cities and counties can be

plainziffs;

® authorize the court to appoint the

plaintiff as custedian for animals at issue,

with authority to provide them veterinary
care and place them in foster homes;

8 aurhorize the court to tax as costs the

defendant owes the plaintiff sums spent

by the plaindff caring for the animals at
issue;

8 empower the court to terminate the

defendant’s ownership of the animals and

vest ownezship in the plaingff or other
suitable successor owner; and

m  permit the court to enjoin the defen-

dant from acquiring new animals for a

specified period of tme.

In recent years, over a dozen jurisdictions
in North Carolina have passed anti-tethering
ordinances to regulate or entrely ban the
chaining of dogs while unattended, Some
jurisdictions, such as New Hanover Counry;
have completely banned tethering dogs
while unattended.!3 Other jusisdictions,
such as the City of Raleigh, have placed
reserictions on tethering, Under the Raleigh
ordinance, a dog cannot be tied outdoors for
more chan three hours in any 24-hour peri-
od and any device used for rethering must be
at least ten feet long, atrached in a2 manner to
prevent strangulation or entznglement. 14

Crimes Involving Dogs
Fleeing fiom policemen, a suspect ran
into his sister's backyard and stationed him-

12

self behind his sister's German Shepherd
mix. When an officer approached, the sus-
pect pushed the dog at the officer, called the
dog by name, and said "bite him."'3 After
tackling the suspect, the officer was birten by
the dog, who later bit another officer. The
suspect vwas convicted of assault with a dead-
ly weapon, the dog, and appealed on the
ground of insufficiency of the evidence.
Over the dissent of Judge Elmore, who
stressed that the appellant did not own the
dog and chat the animal was not large in
comparison to the police officers, the appel-
late court affirmed.

But a Wake County sial court in 2610
held the precedenc—the defendant there,
also charged with assault with a deadly
weapon, had let run without restraint two
pit bulls he owned, which artacked a child 16
Dismissing the charge, the superior court
focused on the absence of evidence that the
defendant intended the dogs to attack their
vietim,

With rising attention to dog bites, several
North Carolina jurisdictions have responded
by enacting bans on certain breeds. The
North Carolina General Statutes already
provided for determination and regulation of
dangerous dogs based upon their behavion 7
The new local ordinances ban dogs solely on
their breed, regardless of behavior. The
breeds most commonly banned are pit bulls;

rottweilers, wolf hybrids, and any mix there-
of18

Animal Shelters
Part of the state's Rabies Control Act,
G.S. 130A-192, has long provided that stray
animals picked 1p for not wearing rabies tags
had to be held for 72 hours before being
cuthanized or adopted out, to give the owner
of the animal a chance to reclaim the lost pet.
Amendments to this starute effective in 2010
provide that
® the shelter staff must, if it can be done
at a reasonable cost, scan the animal for a
microchip that might have information
leading ro locating the animal's owner;
@ before an animal at the shelter can be
euthanized, it must be put up for adoption
unless found to be unadoptable due 0
injury, heafth problems, or tcemperament;
& members of the public be allowed o
view all animals at the shelter for at least
four hours z day, three days a week;
 dogs and cats wearing rabies tags that are
picked up for other violations {eg., of a

leash law) must be held for 72 hours, as
must animals surrendered to the shelter by
someone claiming to be the owner unless
that person presents proof of ownership
and signs a writing that authorizes euthana-
sia before the 72-hour period has elapsed.
Some counties'” claim that feral cats are
not subject to the 72-hour helding period.
The issue was before the court of appeals in
20054 and focused on the definition ar that
time of "cat” in G.S. 130A-184{(2)—"z
domaestic feline," Whether this included feral
cats—if so, they had to be held for 72
hours—was not decided by the majority
which held the 19A suit should be dismissed
on a procedural ground. But Judge Levinson's
separate opinion convincingly explains why
section 130A-192 covers feral cats:
The 72-hour hold is one small item in a
comprehensive rables control starure,
which applies the same definitons [i.e.,
of "cat"] o ail statutes in the rabies con-
trol section. Consequently, if stray:..cats
are excluded from the provisions of G.S.
§ 130A-192 [because they are feral], then
they are excluded from the rest of the
rabies section, In that event, the animal
control officer would have no authority
to take crucial measures o reduce the
spread of rabies—a truly absurd interpre-
tation....21
This analysis would apply as well after the
General Assembly in 2009 redefined "cat” in
the Rabies Control Act??>—"A domestic
feline of the genus and species Felis catus.”
In general, if the owner of property (such
as a pet) loses the property, which is taken
into possession by someone else, the owner
has three years under G.S. 1-52(4) 1o sue to
recover possession. Afier that, title effectively
shifts to the new possessor. But if the lost
animal is taken to a county animal shelter,
under G.S. 130A-192{a), the owner's title is
forfeited to the county if the owner does not
claim the animal within 72 hours. {The peri-
od can be made longer by county ordi-
nance.} Before the recent amendmenrs to
(5.S. 130A-192, a private rescue organization
taking in lost animals could not effectively
adopt them out, as the true owner would
have up to thzee years to sue to reclaim the
pet from the party who thought he or she
had adopted the animal from the rescue
organization.
As of 2010, the stamte authorizes rescue
organizations approved by the county o
parener with it to bring a lest animal o the
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county shelter. It can take the pet back o the
organization's premises while posting at the
shelter 2 photo of the animal. After 72 hours
the shelter is authorized to transfer owner-
ship of the animal to the organization,??
which now can place it with an adopting
famnily that need not fear a claim-and-deliv-
ery action by the former owner.

Enacted in 2005, G.S. 19A-70%4 creates a
procedure applicable in criminal prosecu-
tions for animal cruelty and in 19A suits
brought by a city, county, or a government-
appointed cruelty investigator, after a county
animal shelter has raken physical custody of
animals allegedly subject to cruelty. A court
may order the defendant owner or possessor
of the animals to pest funds o pay for the
upkeep of the animals while trial is pending.
The amount to be posted is for 30 days of
care (renewable until the wrial ends), deter-
mined at an evidentiary hearing.

If the defendant does not pay the funds
to the clerk of court within five days of
being ordered to do so, his or her ownership
of the animals "is forfeited by operadon of
law," after which the shelter may adopt out
the animals that are adoptable and eutha-
nize others not needed as evidence in the
pending litigaden.

In 2063, the definition of "animal shel-
ter” in ¢he Animal Welfare Act was amended
to include not only privately owned and
operated sheleers, but also shelters owned,
operated, or under contract with local gov-
ernments.2”  Additonally, the North
Carolina Department of Agriculture and
Consamer Services amended the North
Carolina Administrative Code's Animal
Weltare Section to provide greater reporting
and protection requirements for animals in
all such shelters, The new requirements
addressed many facets of the sheleer, from
the facilities in which animals are housed to
how those facilities shall be maintained.26
They further require a weisten program of
veterinary care shall be established and each
dog and cat shall be observed daily by the
animal caretaker or someone under his direct
supervision. "Sick or diseased, injured, lame,
or blind dogs or cats shall be provided ver-
erinaty care or be euthanized,..."*” An
unforrunate consequence of the Animal
Welfare Section of the administrative code
has been the burden placed on private rescue
groups, where animals are housed in foster
situations in privare residences that cannot
except at great expense comply with the sep-
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ararion, sanitation, and structural require-
menss of animal sheleer facilities.?®

A new shelter scaff position, certified
euthanasia technician (CET), was recently
created. CET's are closely regulated by the
Department of Agriculrure and Consumer
Services.2? Only a CET and veterinarian are
permitted by law to euthanize animals at
county shelters.

Miscellany

A Nashville town ordinance bans main-
taining more than three dogs (limit two on
small lots). The court of appeals in 2009
rejected an argument that it was unconstiti-
tionally arbitrary for not permitcing more
than three small dogs whose total weight was
less than that of three dogs of normal size.?0

A lease clause authorized Landlord o
order Tenant to remove any dog thar "creates
a ruisance.” Landlord learned that Tenant's
rottweilers had ateacked neighbors, but ok
no action. Later, one of the dogs lunged ata
visitor lawhully on the premises, causing him
to fall and suffer injuries. Reversing the dis-
missal ordered by the court of appeals, the
NC Supreme Court in 2004 held thar,
although Landlord could not be held suicty
lable for injuries inflicted by a dog known to
be vicious as can an owner or keeper of the
dog, in this case Landlord had enough con-
trol to be liable on a negligence theory3!
Conclusion

In recent years animaf law in North
Carolina has evolved to provide increased
protections. Lawmakets ate recognizing thae
many animals deserve a certain ssandard of
care and are willing to write that into law. In
the 2010 short session, the General
Assembly will consider at least one major
animal-protection bill, seeking ro regulate
puppy mills. Advocates of a bill, filed but not
passed in 2009, that would have banned
euthanasia of dogs and cats at animal shelrers
by administering catbon mouoxide gas have
plans to reintroduce the bill in 2011, Yer
North Carolina was recently ranked, nation-
ally, with respect to the extent of protection
provided animals by law; in only the middle
tier of srates, along with such states in our
tegion as South Carolina, Georgia, and
Floxida.32 There will rhus be even more leg-
islative bartles to be fought for animals in
North Carofina.

Meanwhile, North Carolina cities and
counties may enact more local laws perceived

by some fo be anti-animal—those Limiting
the number of pets a person may keep and
banning various breeds of dogs. Batiles over
these kinds of issues are being fought in
many other states as well. w

Calley Gerber is a principal attorney at the
Gerber Animal Law Center in Raleigh.

William Reppy Jr. is 2 prefessor of law and
director of the Animal Law Program ar Dulee
Ukiversizy.
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By MIXE DAYTON

draws its name and inspization from Graham's golden retriever. As of February

2010, the nonprofit organization had rescued a menagerie of animals—887

and counting, incliding 346 cats, 343 dogs, 74 goats, 43 chickens, 23 horses,

he Red Dog Farm Animal

Rescue Network, established

by  Greensboro  lawyer .

Gasland Graham in 20086,

14 rabbits, seven miniasure horses, seven ducks, seven sheep, six pigs, five donkeys, four cows, three alpacas, two ponies, one turtle, one para-

keet, and one emu.

When she's not rescuing animals in need,
Graham practices law with Schell Bray
Aycock Abel & Livingston PLLC, focusing
on mergers and acquisitions, lending and
finance, and general corporate. Graham has
managed to find the balance between her law
practice and a thriving nonprofit.

Graham's younger years were a million
miles from farm life. She grew up at a beach
in Florida, whete she played tennis and swam
on the local swim team.

"T had never been around any farm ani-
mals like horses or goats,” she says.

Graham moved to North Carolina after
college to be near her future husband. She
brought her beloved golden retriever with
her and immediately gor involved with a

14

golden retriever rescue group in the
Greensboro area. Graham oceasionally fos-
tered other animals in search of a new home,
and the word slowly got out.

"Somebody's daughter in college would
find a stray dog, or somebody would find 2 Jie-
ter of kittens in a parking lot, and they'd come
find me,” she says. "It was very informal, but
we preity much always had an extra dog or
cat, or a fitter of kirrens in the house.”

In 2003, Grzham and her husband moved
to his hometown of Summerfield, a small
communiiy about 12 miles north of
Greensboro. They bought a house which
adjoined a horse farm.

The couple's animal acquisition starred
innocenily. Since there was more space on the

new property, it felt natural to continue fos-
tering othes dogs and cats, Graham says.

"T said, Let's get a couple of chickens,”
she says. "Then 1 picked up two sway dogs
that I found beside the road as [ was returning
from 2 business law seminar. We ended up
keeping one of those dogs.”

Then came the farm animals.

"Peaple began to call us and say, 'My
granddad just died and he had twe old goats
and an old horse, where do 1 take them?”
Graham recalls. "I did a litde research and
discovered there really wasn'c anywhere w0
take them.”

The United Srates Equine Rescue
League accepted horses when room was
available, but that group would not rake
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other farm animals.

"So my answer became, 'Bring them to me
and Ul see if T can find a home for them,”
Graham says.

That's how the first goats and horses
appeared at the Grahams' home. Graham
knew very lirtle about horses, so she
learned as much zs she could frem the
Equine Rescue League. She also began rid-
ing nearly every weekend, and she then
bough: a colr, which quickly became part
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Above—Garland Grabaws with Red Dog Resce Farm’s muscot, Tillulal LaMoo.
Tallulahs (who is meeting some of her adoving fans in the photo below) was survendered
last year afier being rejected by her mother due to being born with a cleft palate.

of the expanding animal family.

"Then my husband bought a horse,
because he figured out prety quickly if he
wanted to spend any quality time with me, he
reeded 1o stare riding also,” she says.

As the swo fell in love with their horses,
they became more concerned about the plighe
of other farm animals that could no longer be
cared for or that were being neglected.

"The Grahams suddenly found themselves

with 18 animals, including two horses, two

Above—Recently, Garland introduced her fos-
ter goat, Bella, (who she is curvently bowtle-
Jfeeding after she was surrendered by a farmer
because ber mother vejected ber) o a friend’s
howse.

donkeys, an old pony, four goats, a pig, and
four dogs. They also realized they had already
adopted out 50 animals.

"We saw that the number coming in was
quickly exceeding the number going our—
ard vet bills and feeding costs were getting
exorbitantly expensive,” she says. "And
frankly, we were just running out of space.
There was a need for another foster organiza-
tien because the local groups could not han-
dle the load, and no one could handle farm
animals such as goats.”

The idea for a nonprofit group took reot
from those realities. Jennifer L.]. Koenig, a
rrust and estate lawyer at Graham's firm
who also handled nonprofit work, told
Graham, "'You're running a nonprofit, but
the difference is that you're paying for
everything.'"




Garland, "He is the sweetest horse ever!”

The time had come for 2n official organi-
zation. Graham sent out a lereer to abour 100
friends asking for their financial help in form-
ing a nonprofiz for animals of all sizes, with a
special focus on farm animals.

"The response was overwhelming,” she
said. "We got pledges of well over $10,000,
and that gave us the boost of adrenaline we
needed,” she says.

By Septernber 2006, Graham had formed
a North Carolina nonprofit and also applied
for and recerved 501(c)(3) smrtus.

Red Dog Farm's first big investment—a
website,
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You can see i the picture to the vight wheve the veterinarian bad to shave
Nugget for swrgery and bis fir is now growing back in. According to

"We spent sbout $2,000 of the money ges-
ting a website up and running,” she says.
"That seemned like a lot, but people told us
you are only as good as your websire. So we
did chat right.”

The website allowed the group o post pic-
mures and other updates of the {oster animals
coming in and being adopted by new families.

The group did not have a boarding facili-
ty; so insread it developed a parchwork of vol-
unteers and foster homes, with the nonprofit
covering all veterinary and food expenses. The
nonprolit was run out of the Graham's home

through the first half of 2008,

Nugger came to Red Dog Farm Rescue as a starvation case with
four broken bones in bis withers (shoulders). The photo to the leff
is from the day Nugget came to Red Dag (last Seprember). "It
breaks my heart to lock at these now, " Garland says.

"ft quickly took over our personal lives,"
Graham says. "With the organizaton out
growing us, we needed to figure out a way to
get our dining room back."

Thus began a search for inexpensive space
where the organtzation could set up shop and
adopters could come and meet volunteers and
pick up animals,

In the summer of 2008, a Red Dog Farm
Guilford  Sheriff's
Department moving out of an old house it
had been using as a substation in Bur-Mill
Park. The park is a couary-owned, city-oper-
ated facility on the north side of Greenshoro.
Within 48 hours, Red Dog Farm had signed
a lease. The group has used the house as its
headquarters since june 2008,

As Red Dog Farm expanded, Graham
realized the nonprofic's day-to-day admin-
istration was ousstripping her abilities to
keep up.

"T was geiting 30 to 40 e-mails a day and
50 calls a day,” she says. "T was an artorney,
and this is what T do for fun, buc I can't do
itall”

The group hired Lauren Richle, who had
been working with the Humane Seciety of
the Piedmont, to help out three hours a day.
Richle's role was expanded to a full-time exec-
urive director by June 2009. Graham now
handles the large animals, such as horses,

VO] unteer saw tbe
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Communication.

while Richle manages the group's small ani-
mal program.

Even with full-dme help, the nonprofit
was now consuming about half of Graham's
time. Grahatn had made partmer in her law
firm in 2006, but the day came when she had
to sit down with her managing parmer and
discuss her role in the firm.

"1 fele like my firm was getting the raw
end of the deal because T was out of the office
a lot meeting with people about the non-
profit,” she says. "I had a heart-to-heart with
my managing parener and said I'd been here
eight years. I foved the firm and wanted to
stay but felt the nonprofit was cutting into
some of the firm's time. T didn't feel right
about it. I told him I could do both, but not
on a fuil rime basis.”

The partnership worked out a plan, reduc-
ing her billable hour rarger and her compen-
sation to a level where both parties were com-
formable. They have been in that arrangement
for two years.

"In December, when we're really busy at
work, 1 must step back and be a full-time
lawwyes," she says.
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“Danicl$ Head Insurance Agency, Inc.
Professmﬂcsl Insurance Solutions Since 1954

The nenprofit is stable financially thanks
to monthly fundraising events and several big-
ger fund raisers, including a dog fashion show,
Dogs on the Carwalk, at a downtown theater.

Red Farm sends out a monthly e-letter
and also mails a year-end letter to everyone
who has adopted an animal or made 2 dona-
tion. This year, Red Farm sent out about
1,000 letters.

"The letter was short and sweet, saying this
is where we are and what we've done in adopt-
ing out 1,000 animals,” Graham says. “We
inciuded a pledge form and again raised abour
$10,000."

Graham and her husband have now per-
sonafly fostered more than 250 animals.

"Right now I have an extra horse and three
goats living with me,"” she says.

Asked abour success stories, Graham lists
the very sick, emaciated, and mistreated ani-
mals thar flourish once they come under Red
Farm's care.

"When 1 first saw the horse Coco, 1
thought she would not make it back to our
farm alive,” Graham recalls. "She was just

that sick and thin, Bur she gained 330

wwyv.danielshead.com
800.352.2867

pounds in 10 weeks living with us. She
ended up being a stunning mare and now
has 2 good home in Apex.”

Red Farmn still does not have a cenual
kennel. The group's long-range goal is a
consolidated location where it can care for
afl of the animals.

"Having animals in multiple foster loca-
tions is prewy inefficiens,”
"especially for animals that need to be quar-
antined until we have their shots in order.
So five years down the road is about when
we will be in the throes of a capital cam-
paign and a building phase o build Second
Chance Ranch." =

Graham says,

Mike Dayton is the content manager for
Consultiebs.com, a Raleigh-based web design
and consilting company for law firms. He is the
Jormer editor of North Carolina Lawyess
Weekly and South Carolina Lawyers Weekly
and co-author of @ book on the history of Wake
County lawyers, published in 2004,

For additional information on Red Dog
Farm Animal Rescus, please visit their website—
wiw redogfarin.com.
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By CHRISTOPHER B.

ernment employees to exercise their First Amendment rights is Hmited by

their employers’ interest in providing effective and efficient services to the

public. Government employees who are also artorneys face additional limi-

tations on their speech due 1o their professional responsibility obligations

under State Bar rules.

Speech that would generally be protect-
ed by the First Amendment may be prohib-
ited by an zttorney's duty of confidenriality.
Gther speech reqaired by an attorney's pro-
fessional tesponsibility obligarions may not
be protected by the First Amendment. This
imperfect overlap berween the First
Amendment and an attorney’s ethical
duties creates two interesting constitutional
conundrums, which are analyzed at the end
of this article,

18

e Intersection

irst Amendment protection exists
for government employees, bur not
to the same extent as it does for

everyone else. The ability of gov-

MclLAUGHLIN

The First Amendment and
Government Employess

Untit the mid-twentieth cenmury, govern-
ments could condition public employment
on the near-complete waiver of First
Amendment rights. As Oliver Wendell
Holmes observed when siting on the
Supreme Court of Massachuseus, "A police-
man may have the constitutional right to
tatk politics, bur he has no consttutional

right o bea policeman."l

f the First
wnd Professiona

Beginning in the 1950s, the Supreme
Court began to expand First Amendment

protection for government employees. The
court first struck down loyalty oaths ban-
ning membership in particular political
parties and larer invalidated statutes pro-
hibiting public agencies from hiring mem-
bers of "subversive organizations.z In
1968 the Supreme Court expanded First
Amendment protection for government
employees when it ruled unconsdmtional

"
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the firing of a public school teacher for pub-
licly criticizing the spending decisions of the
local board of education. Pickering v. Board
of Education, 391 1S, 563 (1968), was the
first high coust case to make clear that pub-
lic employees do not relinquish their First
Amendmens rights to comment on mareers
of public concern simply because they are
employed by the government.

However, the government's authoriey to
limit the free expression of its employees
remains far greater than its ability to limit the
free expression of commeon citizens.
like private
employers, need a significant degree of con-
trol over their employees” words and actions;
withoue iz, there would be little chance for
the efficient provision of public services."3

"Government employers,

Two Foundational Cases

Tewo Supreme Court cases deserve extend-
ed analysis because of their foundational roles
in government employee free speech jurispru-
dence and because they involve attorneys as
plaintiffs, Comnick v Myers, 461 U.S. 138
(1983}, firmly established the current test for
whether the speech in question touches on a
matter of public concern, while Garcerti v
Ceballes, 547 U.S. 410 (2006), added a new
requirement thar the speech be outside of the
employee’s job duties to receive First
Amendment protectiorn.

Connick v Myers—In 1980 Harry
Connick Sz, the New Orleans districe atror-
ney, fired an assistant district attorney, Sheila
Myers, for her vocal opposition o a pro-
posed transfer. Myers diseributed a survey to
her colleagues concerning internal office
operatiors, which included a question about
whether employees felt pressured to work on
political campaigns. After her termination,
Myers sued under 42 U.S.C. § 1983, claim-
ing she was terminated for exercising her
First Amendment right to free speech. She
prevailed at trial and at the United States
Court of Appeals for the Fifth Circuir.

In the Supreme Court, the key question
was whether Myers's in-office survey consti-
tuted speech on a matter of public concern.
"When employee expression cannor fairly be
considered as reating to any matter of polit-
ical, social, or other concern to the commu-
nity, government officials should enjoy wide
laricude in managing their offices without
intrusive oversight by the judiciary in the
name of the First Amendment,” stated the
Court.* The five-justice majority concluded
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that the primary purpose of Myes's survey
was to "gather ammunition” for a battle with
her supervisors over the transter. But for the
question abour forced participation in polic-
ical campaigns, Myers's survey was not relat-
ed to a matter of public concern and there-
fore was not deserving of First Amendment
retaliation protection.

As for the question iwvolving political
campaigns, the majoricy believed it touched
upon a matzer of public concern minimally,
at best. Myers's limited Firse Amendment
interest in that one question was ourweighed
by Connick’s interest in maintaining an
effective and successful office, largely because
of the manner, time, and place of Myers's
speech. Accepting Connick’s characteriza-
tion of Myers's conduct as a “mini-insurrec-
tion" that justified a harsh response, the
Supreme Court rejected Myers's attempt o
"constitutionalize an employee grievance”
and ruled for her employer.

Garcetti v, Ceballos—Neatly 25 years
after Comnick, the Supreme Court heard a
free speech case involving another fired dis-
trice attosney, Richard Ceballos. When a
defense atcorney complained about inaccu-
racies in an affidavit used to obtain a critical
search warrant, Ceballos investigated the
matter and determined there were serious
mistepresentacions in the affidavie. After
Ceballos's boss rejected his recommenda-
tion that the criminal case be dismissed,
Ceballos claimed that he was transferred
and denied a promotien because of his
speech about the affidavit. He sued under
42 U.S.C. § 1983, lost in diserict couri on
summary judgment, bus prevailed in the
Ninth Circuit Court of Appeals.

In the Supreme Court, the case tumed on
the five-justice majority's conclusion thar
Ceballos's speech was made pursuant to his
duties as an assistant district atrorney.
"Restricting speech that owes its existence to
a public employee's professional responsibil-
ities does not infringe upon any liberties the
employee might have enjoyed as a private
citizen. It simply reflects the exercise of
employer control over what the employer
itself has commissioned or creared." To
hold otherwise, wrote Justice Stevens, would
be to cormmic the courts to an overly intru-
sive role of monitoring all business-related
communications throughout all levels of
government. The Supreme Court reversed
the Ninth Circuit and found in favor of the

gover nment.

Current Five-Part Test

Since Garcetss, lower courts have applied
a five-part test to First Amendment free
speech claims raised by government employ-
ees. Although the order of the fist two
inquiries sometimes changes, these five ques-
tions now contrel claims stnailar to those
brought by Myers and Ceballos:

1. Did the employee's speech touch upon
a matter of public concern?

2. Was the speech made as part of the
employee's job duties?

3. Did the government take adverse
employment action that was substantially
motivated by the employee's speech?

4. Did the government’s legitimate inter-
est in providing efficient and effective servie-
es to the public outweigh the employee's
First Amendment rights?

5. Would the government have taken the
adverse employment action even in the
absence of the protected speech?

If the plaintff produces enough evidence
to answer the first three questions affirma-
tively, then the burden shifis to the govern-
ment for the remaining two questions.®

1. Did the employee’s speech touch upon a
matter of public concern?

Conpick makes clear that the speech in
guestion: must be more than simply a com-
plaint about the employee's working condi-
tions ro wasrant First Amendment protec-
tion. As the Pourth Circuit observed, "A
government employee's right to gripe about
the conditions of his or her job is protected
to the same degree as that of private employ-
ees, as only under such condition is efficient
government service possible.”” Simply put,
the First Amendment does not gnarantee
that all government employees will be treas-
ed nicely by their supervisors.® That said,
speech that concerns public health and safe-
ty, cotruption, or unconstitutional discrimi-
nation is almost always considered a marzer
of public concern, even if the speech also
touches on individual working conditions.?

2. Was the speech made as part of the
employee s job duties?

Garcetst held thar speech within the scope
of a governtment employee's official responsi-
bilities does not warrant Firse Amendment
protection. How should courts make this
determination? Responding to criticism
from a dissenting opinion in Gareests, Justice
Kennedy stated that formal job descriptions
should not control; instead, "[tlhe proper

inquiry is a practical one." ¥
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The Gareetii inquisy focuses on the con-
text of the speech even more than its con-
tent. The same speech that is unprotected
when uttered to 2 boss or coworker may be
protected when uttered cutside of the
office, an "oddity" lower courts are obliped
to respect after Garcezts,!! As a resulr, courts
generally trear internal speech different
from external speech.

1. Internal speech generally is not pro-
tected, unless the speech concerns martters
clearly outside the scope of the employ-
ee's job duties. Internal speech includes
complaing direcred up the employee's
chain of supervisors, even to the agency's
most senior officials, as well as comments
made in response to an internal agency
investigation, 1%
2. External speech, such as comments to
the media, generally is protected regard-
less of content, unless the employee's job
duties include the type of external speech
at issue. Testimony in a civil or criminal
judicial proceeding usually is considered
protected external speech, even i the
content of that speech is direcdy relared
to an employee's job dues.?3

3. Did the government take adverse employ-
ment action that was substantially motivaied
by the employee’s speech?

The definition of adverse employment
action varies from circuit to circuit, All fed-
eral courts agree that this term includes a ter-
mination, demotion, or refusal t pro-
mote.} The Fourth Circuit is one of several
that conclude the First Amendment also
protects an employee who can show “that he
was deprived of a valuable government ben-
efit or adversely affected in a manner that, ar
the very least, would tend to chill his exercise
of First Amendment rights.”13

Atter producing evidence of an adverse
employment action, the plaintiff must then
demonstrate that the protected speech was a
substantial or motivating factor behind that
action. The protected conduct need not be
the only reason or the primary reason for the
adverse employment action, but merely one
of the reasons.18

4. Did the government’s legitimate Intevest
in providing efficient and effective sevvices to
the public ennweigh the employee’s First
Amendment rights?

The government's interests are most at
risk when the contested speech occurs in the
office and impedes other employees from

accomplishing their job responsibilities.?”
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"The Fourth Circuis interpress this balancing
test to fequire an analysis of the nature of the
employee's position, the context of the
employee's speech, and the extent to which
it disrupts the deparrment's activity.!®
Generally speaking, the mote the employee's
job requires “confidentiality, policy making,
or public contact, the greater the state’s
interest in firing her for expression that
offends her employer."*?

5. Would the government have taken the
adverse employment action even in the absence
of the protected speech?

If the plaintiff produces evidence of an
adverse employment action that was based ar
least in part on the plaintifl’s protected
speech, the government can still defeat the
First Amendment claim by demonstrating
that it would have made the same employ-
ment decision even if the plaindff had not
uttered that speech.?0

The First Amendment and the Rules of
Professional Conduct

When attorneys gain admission to the
bar and enter into professional relationships
with clients, they implicitly agree to sestrain
their speech on certain issues. The North
Carolina Rules of Professional Conduct
{RPC) do not trump the First Aroendment,
of course, but they can create additional lim-
itations on when, where, and how a govern-
ment atorney may engage in cerrain speech,

RPC Ruie 1.6: Confidentiality

Atrorneys are forbidden to disclose any
“information acquired during the profes-
stonal relationship” unless the client provides
informed consent, a duty far broader than
the attorney-client privilege. The privilege is
an evidentiary rule that covers only confi-
dential communications made for a non-
criminal purpose between an attomey and
client in the course of giving or seeking legal
advice.2 In contrast, the duty of confiden-
tiality covers a4/l information the arorney
learns while working for the client, regardless
of source, purpose, or context. The duty of
confidentiality is so broad thar it could fos-
bid speech by a sovernment attorney that
would be prowected by the Fimst
Amendment, a conundrum discussed in
more detail below.

At feast 13 states require disclosure by
attorneys to prevent some rypes of criminal
acts, usually those likely to cause injury or
death.22 North Carolina is not one of those

srates. North Carolina attomeys are permit-
ted, but not required, o disclose a client's
confidentizl information in seven situations,
including when disclosure might prevent the
commission of a crime by the client,

RPC Rule 1.13: Organization as Client

An attorney representing an organization
must put the organization's interests above
the interests of the organization’s individual
agents, employees, and officers. For example,
an attorney representing a town must dis-
close 1o the town council a meeting involv-
ing the attormey, the mayor, and other parties
despite the mayor's request that the attorney
keep the meeting a secret.”3

Unlike Rule 1.6, Rule 1.13 regudres cer-
tain speech by organizational atwmeys. A
government attormey may be required by
this rule to speak on subjects and in settings
that do not trigger First Amendment pro-
tection, a second potential constitutional
conundrum analyzed below. An aitorney
representing an organization is obligated to
speak under Rule 1.13 when he or she
knows that an employee, officer, or agent
has acted or will act in a matter related to
the attorney's representation and in a man-
ner likely to cause substantial injury to the
organization and the act is either {1) a viola-
tior of a legal obligation to the organization
or (2) a violarion of law that could be
imputed o the organization.?* When such
a situation arises, the attorney is obligated to
report the matter up the organization’s
chain of command to the "highest authority
that can act on behalf of the crganization,”
unless the attorney reasonably believes chat
such internal disclosure is not in the organi-
zation's best interests.

Are the voters the "highest authority”
that can ace on a povernment's behalf?
Cormument 5 to Rule 1.13 appears to rule our
that interpretation by observing that an
organization's highest authority is generally
its "board of directors or similar governing
body.” For an atiotney representing a local
government, the highest authoricy should be
the local governing board. For an atrorney
representing a discrete unit of local govern-
ment, the highest anthority is likely the head
of that unit.2? For an attorney representing
the state, the highest authority could be a
department secsetary, the General Assembly,
or the governor, depending on whom the
attorney considers to be the client.26

If the issue is not resolved by the organi-
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zation's highest authority, then Rule 1.13(c)
permits, but does not require, the areorney to
disclose the issue publicly if {1) it involves a
clear violation of law and (2) it is likely @
cause substantial injury to the organizagion.
However, the attorney may do so only "o
the extent permitted by Rute 1.6." This lim-
itation, which does not appear in the
American Bar Association’s model version of
the rule, means that unless the issue invelves
one of the exceptions to the Rule 1.6 duty of
confidentiality discussed above, a North
Carolina attorney is not permitted 1o make a
public disclosure under Rule 1.13.

RPC Rule 3.3: Client Perjuny

Under the RPC, the sanctity of the atror-
ney-client relationship is trumped only by
the integrity of the judicial process. The
only situation in which a North Carolina
attorney is obligated to disclose a client's
confidences is when the client or the dient's
witness commits perjury or a similar freud
upon the court. Rule 3.3 requires an attor-
ney to take all "reasonable remedial meas-
ures, including, if necessary, disclosure tw
the tribunal” once the lawyer realizes that
the client has offered or will offer false mate-
rial evidence or is engaged in fraudulent
activity relating to the proceeding.

Could the obligation to remedy client
perjury create @ situation similar to that
under Rule 1.13 in which speech is man-
dated by the RPC but unprotected by the
First Amendment? Probably not. The man-
dated disclosure by a government attorney
of a government client's perjury to the
court would almost certainly be protected
under the Comwick/Garcersi test. First, the
commission of a crime—perjury—by a
government official should be considered a
matter of public concern. Second, disclos-
ing misconduct to an external agency—in
this case, the court—is usually viewed as
speech that falls outside of the scope of a
government employee's duties. If either of
these conditions apply, then the disclosure
mandated by Rule 3.3 would be protected
by the First Amendment.

RPC Rule 8.3: Reports of Professional
Misconduct

Attorneys are required to report miscon-
duct by ancther artorney "that raises a sub-
srantial question as to that lawyer's honesty,
rrustworthiness, or fitness as a lawyer.” The
North Carolina State Bar has applied this
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rule to the misappropriation of client funds,
the deliberate violation of settlement condi-
tions, and the abuse of a district attorney's
trial calendaring authority.?? Similar te Rule
1.13, the cbligation to report another attor-
ney's misconduct is restrained by Rule 1.6
and cdloes not permit the reporting attorney
1o violate the dury of client corfidentiality.?®
The obligation to report professional mis-
conduct raises another possibility of an attor-
ney being forced by the RPC to speak with-
out assurance thar the First Amendmens will
protect the attorscy from retaliation from his
or her government employer.

Two Constitutional Conundrums

Unfortunately for government attoineys,
the First Amendment and the RPC are not
perfectly aligned. Some speech may be pro-
tected by the First Amendment but siill lead
to adverse consequences under the RPC.
Other speech may be permitred or even
required by an attorney's ethical obligations
but not protected by the First Amendment.

Speech protected by the First Amendment
but prohibited by the RPC. The broad scope
of Rule 1.6 means that & governmenr attor-
ney is prohibited by ethical considerations
from speaking about many topics that would
be protected by the First Amendment.
Consider a scenario in which Attorncy
Smith, the recently hired county attorney for
Carolina Connty, is terminated after disclos-
ing to a newspaper reporter a pattern of
"secret” business meetings by a majority of
the county cormmissioners.

Smich's speech to the newspaper would
probably be protected by the Fimst
Amendment. The commissioner's willfu vio-
lation of state open meetings law Is clearly a
matter of public concern, and Smith's speech
to the media seems likely to be ourside the
scope of normal job duties for a county attor-
ney? However, it seems equally likely that
Smizh's speech to the newspaper violares her
duties under the RPC. Public disclosure of a
violation of open meetings law does not
appear to satsfy any of the exceptions to
dient confidenriality under Rule 1.6. The
remedies for a violation of the open meerings
[aw are civil in nanure, not criminal 3% Thus
the most lilely Rule 1.6 exception, that
intended to prevent the commission of a
crime by the client, would not apply.

Nor does Rule 1.13 offer any help two
Attorney Smith. The county commissioners
are the highest authority that can act on behalf

of the county, meaning there is no epporiuni-
ty for Smith to report the matter up the inter-
nal chain of command. The rule's option of
reparting the misconduct externally is limited
by the attorney’s obligations under Rule 1.6;
because no exceptions to the duty of client
confidentiality apply, Rule 1.13 would not
authorize external disclosure by Smith.

Could the county fize Smith for conduct
pratected by the First Amendment but pro-
hibited by the RPC? The answer must be
yes—it is almost unimaginable thar a client
would have the ability to seck ethical sanc-
tions against an in-house atterney for violat-
ing the RPC but would not have the ability
to terminate its employment relationship
with that attorney.?*

Speech required by the RPC but not pro-
tected by the First Amendment. The RPC
mandates speech by attorneys in at leas
three circumstances:

1. to report serious wrongdoing up the
internal chain of command (Rule 1.13);

2. to remedy client perjury or fraud upon
the court (Rule 3.3);

3. to report another attorney’s serious
rnisconduct if the misconduct can be report-
ed without violating the duty of confiden-
tality (Rule 8.3).

Is any of this compelled speech protecred
by the First Amendimen? As discussed
above, speech mandated by Rule 3.3 would
likely be protected by the First Amendment
because it would rouch on a mareer of pub-
lic concern and be ouside the scope of the
attorney-employee's duties, The same is not
always true of speech mandated by Rule 1.13
or Rule 8.3.

Consider the example of Attorney Jones,
an assistant city attorney fired after inform-
ing the city manager of what Jones believes
to be the inappropriate destruction of evi-
dence by the city attorney. Does Jones have a
viable First Amendment retaliadon claim
against the cigy? Probably not. Jones's report-
ing to the cicy manager of the city attorney's
misconduct was likely reguired under Rule
1.13, but such speech is not necessarily pro-
tected by the First Amendment, Certainly
destruction of evidence by the government
should constitute a mateer of public concern.
Bus reporting legal misconduct by a supervi-
sor up the internal chein of command could
be considered part of the expected duties of
an assistant city attorney. If so, then Jones's
speech to the city manager would not be
protected by the First Amendment, despite

21




the fact that it was required by the RPC.

Eves if the First Amendment offers no pro-
zection, Jones siill might be able w attack the
city's decision to terminate his employment
through 2 wronghu discharge claim. Most
jurisdictions recognize these claims by in-
house attomeys.s?' However, North Carolina
appears to be one of several states thar permits
wrongful termination claims by in-house
attorneys only ¥ they can be proved without
the disclosure of confidential informadon, a
requirement that could effectively bar such
claims®? Stare whistleblower stacutes could
provide an alternative for wronged govern-
ment atterneys, but o Neorth Carolina this
option exists only for state employees, not lacal
covernment employess.> &

Christopher B. McLaughlin is an assistant
professer of public law and government at the
UNGC School of Government, where be special-
izes in both local taxation and professional
responsibility issues for government attorneys.
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By CONSTANCE A, ANASTOPOULGQG

s insurance contracts and

the obligations associated

therewith grow more

s complicated and  far-

reaching, courts have witnessed an increase in the number

of bad faith chims being filed and litigated, both nadonal-

Iy and regionally. Tt is important to realize thar with each

decision, the doctrine of bad faith—a judictally ceeated

doctrine—is subject to potential change. Since the busi-

ness of insurance is greatly affecred with public interest

policies, this escaladon in claims raises substantial implications regarding the insuzer-insured relationship.

At the heart of most insurance contract  themselves against the specter of accidental
disputes are several compering interests.  or unavoidable loss. To the insured, there-
Insureds, who lack equel bargaining power  fore, 2 policy of insurance is only as geod as
with the insurer, contract onfy to protect  the insurer's willingness to pay claims in
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whatever context the claim arises. Stated
another way, the insured's confidence in the
insurance contract is only as secure as his or
her reasonable belief the policy will ade-
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quately provide him or her protection. At
the same time, insurance companies have a
vasted interest in being able to accurarely
predict their obligations and make appropri-
ate business decisions that will foster eco-
nemic success, which translates into its abil-
ity to pay its obligations for the benefit of its
policyholders. This article seeks to provide
an overview of bad faith in insurance con-
tracts in general and as it presently exists in
North: Carolina,

Bad Faith in General

A claim for bad faith typically arises in
either the first- or third-party context. See,
e.g., Rakes v. Life Inv. Ins. Co. of Am., 582
F3d 886, 895-96 (8+h Cir. 2009),

First-party bad faith deals with the insur-
er's conduct in determining whether to
indemnify the insured for loss suffered per-
sonally. See generally George J. Kefalos, et al.,
Bad-Faith Ins. Litigation in the South
Carolina  Practice Manual, 13-AUG S.C,
LAW. 18 (2001). Historically, courts con-
stried a denial of benefits as a breach of con-
tract and limited recovery accordingly. The
nature of the insured-insurer contractual
relationship, howeves, led to the emergence
of a torr claim, providing additional theories
of recovery intended to address the unique
characteristics of the insurance contract.
California was the fisst state to recognize an
action for bad faith handling of a claim for
fisst-party benefits in Gruenberg v Aetna
Insupance Company, 9 Cal. 3d 566, 108
Cal.Rptr. 480, 510 P2d 1032 {1973}

Third-party bad faith, on the other
hand, concerns the insurer's conduct in
handling the insured's claim for coverage
under a Bability insurance policy. In this
context, an insured files a claim for a defense
to a third party’s suit instituted against the
insured and indemnification for the costs of
any judgment suffered. Stated another way,
the insurer owes two duties: (1) 1o defend a
claim even if some or most of the lawsuit is
not covered by insurance; and {2) to indem-
nify—to pay the judgment against the poli-
cy holder up 10 the limit of coverage. As
these are contractual obligations, insurers
must act with the urmost good faith and fair
dealing int determining whether to and uld-
mately carrying out these duties.

Once the insurer has assumed control of
the defense, including the right to accept or
reject settlement offers, the implied duty of
good faith and fair dealing requires the
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insurer to put the insured's interests on
equal footing with its own. Thus, there is a
duty to settle a reasomably clear claim
against the policyholder within the policy
limits to avoid exposing the policyholder to
the risk of a judgment in excess of the poli-
cy limits. See, e.g., Frontier Insulation Constr.
v Merch. Mut. Ins. Co, 91 NY.2d 169,
175-78 (1997).

Closely tied to this "duty to settle” is the
concept of the excess liability claim. The
claim first arose in Crésci v Security Insurance
Company, 66 Cal. 2d 425, 426 P2d 173
(1967), where a third party offered to settle
within the policy limits. Jd at 428, 426 P2d
at 175. After the insurer refused the offer, the
insured suffered a judgment at trial substan-
tally exceeding the policy limits. /4. at 428,
426 P2d ar 176. The insuser thereafter paid
our only the policy limit, which it considered
the exrent of its contractual obligation. 74, at
428, 426 P2d a 176. Consequendy, the
insured sued dhe insurer for: (1) loss of prop-
erty; {2) mental distress; and (3) the amount
by which the judgment exceeded the policy

[imits, all of which were cansed by the insur-

er's refusal to sertle. o ar 427, 426 P2d ac
175. The court looked to the insurer's con-
duct in handling the third-party chaim o
determine the insurer's excess liability. Jd
Guiding this inquiry was whether a reason-
ably prudent insurer without policy limirs
would have accepted the sertlernent offer. I
at 430-32, 426 P2d ar 176-78. Although
inconclusive, a judgment in excess of the
policy limits raises the inference that accept-
ing the offer was reasonable. 14 ar 430, 426
P2d at 176-77. Furthermore, rejection of
such an offer renders the insurer liable for the
amount of the final judgment whether or
not within policy limits. I

Bad Faith in North Carclina

As North Carolina courts carved out the
state's own bad faich jurisprudence over the
years, they wrestled with the bad faith tort-
contract distinction as well as the type of
damages recoverable in this peculiar cause of
action. At the heart of this struggle, howev-
er, is a recognition that "[a}n Insurance com-
pany is expected to deal fairly and in good
faith with its policyholders." Robinson v NC
Farm Bureau Ins. Co., 86 N.C. App. 44, 50,
356 S.E.2d 392, 395 (1987), disc. review
denied, 321 NUC. 392, 364 5.E.2d 149
{1988). It is also axiomaric that damages for
breach of contract should seek to place the

injured party, as much as possible, in the
position he or she would have cccupied had
the contract been performed. See generally
Burrell v, Sparkkles Reconser. Co, 183 N.C.
App. 104, 657 SE2d 712 (N.C. App.
2008). Logically therefore, a breach of con-
tract claim should only yield the plaincff
damages in the amount of coverage called
for by the policy. Nationwide Muz. Ins. Co. w.
Mabe, 115 N.C. App. 193, 198, 444 SE.2d
G664, 667 (1994). Nevertheless, due ro the
ever-increasing number of claims for bad
faith, the distinceion berween breach of con-
tract and bad faith tort actiens led courts to
promulgate rules permitting recovery in
tort, including punitive damages.

Tn 1976, the North Carolina Supreme
Court in Newion v Insurance Company
reviewed the judicial history of artempts w
obtain punitive damages in breach of con-
tract cases and afirmed the trial court’s dis-
missal of the punitive damages claim, rea-
soning:

The breach of contract represented by

defendant's failure to pay is not alleged

10 be accompanied by either fraudulent

mistepresentation or any other recogniz-

able rortucus behavior. [The allegasions
in the complaint of oppressive behavior
by defendant in breaching the contract
are insufficient to plead any recognizable
tort. They are, moreover, unaccornpa-
nied by any allegation of intentional
wrongdoing other than the breach isself
even were a tort alleged. Punitive dam-
ages could not therefore be allowed even
if the allegations here considered were
proved.
291 N.C. 105, 114, 229 S.E.2d 297, 302
(1976). In other words, the plaintiff must
show something more than a mere refusal ro
pay in order to recover punitive damages—
the plaindff must show: (1) a refusal to pay
afrer recognition of a valid claim; (2) bad
faith; and (3) aggravating or outrageous
conduct. Michael v Mewvo Life fis. Co., 631
E Supp. 451, 455 (W.D.N.C. 1986),
Generally, an insurer acts in bad faith when
its refusal was "not based on honest dis-
agreement or innocent mistake" Dadly v
Tnsegon Gen. Ins. Corp., 75 N.C. App. 387,
396, 331 S.E.2d 148, 155 (1985), disc. rew
dend, 314 N.C. 664, 336 S.E2d 399
(1983). "Aggravation" has been defined to
include fraud, malice, such a degree of neg-
ligence as indicates a reckless indifference o
plaintiff's rights, oppression, msult, rude-
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ness, caprice, and willfulness. Newton v JTus.
Co., 291 N.C. 105, 112, 229 S.E.2d 297,
301 (1976). Thus, a bad faith refusal to pro-
vide the coverage or to pay a warranted
claim may give rise to a claim for punitive
damages. von Hagel v. Blue Cross and Blue
Shield, 91 N.C. App. 38, 68, 370 S.E2d
695, 691 (1988), A plaingil satisfies the
aggravation. requirement by sufficiently
pleading specific instances of willful or reck-
less conduct accompanying the breach of
contract and the purported bad faith. Payre
v NC Farm Bureau Mut. Ins. Co.,, 67 N.C,
App. 692, 694, 313 S.E2d 912, 913
(1984). This requirement stems, at least in
part, from a desire to prevent surprise or
confusicn to the insurer and "to preclude
recovery of punitive damages for breach of
conrract where there is no rortious conduet”
accompanying the breach. Shugar v Guill
304 N.C. 332, 337, 283 S.E.2d 307, 510
{1981). Whether the alleged facts satisly the
aggravated conduct element so as to support
a claim for punitive damages is ultimarely a
question for the wier of face Smith o
Nationwide Mutual Fire Ins. Co., 96 N.C.
App. 215, 219, 385 SE.2d 152, 154
(1989), disc. review denied, 326 N.C. 365,
389 S.E.2d 816 (19%0).

In addition to the potential avenues of
recovery that rest primarily upon common
faw, the North Carglina General Statutes
provide a mechanism by which wronged
insureds can recaver for the bad faith com-
mitted by their insurers. Working together,
the Unfair Claim Setrlement Practices Act,
codified at N.C.G.S. § 58-63-15(11) (for-
metly codified at N.C.G.S. § 58-34.4(11)},
and the Unfair Trade or Deceptive Practices
Act [the UTPA] codified at N.C.GS. § 75-
1.1, ef seq., create a private right of action
thar allows a plaintiff to reference the behav-
iors outlawed by the Unfair Claim
Sertlement Practices Act in her claim
brought pursuant to the UTPA. To under-
stand how these statues work together, it is
helpful to address each statue separately.

First, the Unfair Claim Settlement
Practices Act, N.C. Gen. Star. § 58-63-15
{2009), has 14 subpares which detail prac-
tices and acts by insurers that the Nozth
Carolina legislature recognizes as constitut-
ing unfair claims practices. N.C. Gen. Stat.
§ 58-63-15 (2009). The factors may also
constiture bad fzith in North Carolina, See
generally Robinson v. Novth Carolina Farm
Burean Ins, Co., 86 N.C. App. 44, 49-50,
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356 S.E.2d 382, 39596 (N.C. Cr. App.
1987). Of particular note are subsections
(0), (h), (m), and {n} which provide:
g {f) Not attempting in good faith to
effectuaze prompt, fair, and equitable set-
tlements of claims in which liability has
become reasonably clear;
2 (h) Attempting to settle a claim for
less than the amount to which a reason-
able man would have believed he was
entited;
@ (m) Failing to prompily settle claims
where liability has become reasonably
clears
g (n) Failing to promptly provide a rea-
sonable explanation of the basis in the
pelicy in relation to the facts or law for
denial of the claim or for the offer of
compromise setdlement; 74
However, the Unfair Claim Sexlement
Practices Act, N.C. Gen. Srat. § 38-63-15
{200%), does not provide for a private right
of action; in fact, it specifically provides that
“no violarion of this subsection shall of itself
create any cause of acton in favor of any
person other than the commissioner.” /4.
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An aggrieved insured, however, is not

withour recourse because conduct that vie-
tates the Unfair Claim Setdement Practices
Act also violates the UTPA. See Gray u NC
Ins. Underwriting Ass's, 352 N.C. 61, 71,
529 5.E.2d 676, 683 (2000) (holding "con-
duce that violates subseciion (F) of NL.C.G.S.
§ 58-63-15(11) constitites a violation of
N.C.G.5.§ 75-1-1, as a matter of law."); see
alio United States Virginia Bank v Air-Lift
Assoes., 79 NLC. App. 315, 319020, 339
S.E.2d 90, 93 (1986) {"The purpose of G.S.
75-1.1 is to provide a civil means 1o main-
tain ethical srandards of dealings berween
persons engaged in business and the cop-
suming public within [North Carolina]
..."}. Therefore, a plainciff harmed by an
insured engaging in actions outlawed by the
Unfair Claim Settlement Practices stature
may pursue her claim by filing a private
right of acton alleging violations of the
UTPA; however, the allegations must be
plead properly. A notable benefit to bring-
ing a bad faith claim under Chapter 75 is

CONTINUED ON PAGE 39
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By Puairir CRAFT

Greensboro, NC, was the featured speaker at Elon Univessity Schoof of Law's

second annuaf Martin Luther King Jr. forum on January 14.

The forum took place two weeks prior to
the 50ch anniversary of the sit-ins, which
began in Greensboro on February 1, 1960.
The importance of the sit-ins in American
history is underscored by the fact thar 50
years later, to the day, Greensboro celebrated
the opening of the Internationat Civil Rights
Center and Museum in the exacr location
where - McCain and his three friends, Ezell
Blair Jr {also known as Jibreel Khazan),
David Richmond, and Joseph McNeil, initi-
ated the historic sit-ins.

The focus of Elon Law's forum was on the
legal and societal hurdles that sie-in partici-
pants had to overcome, as well as the histori-
cal and legal context of the civil rights move-
ment within which the sit-ins ook place.

Historical Context
Duke University historian William H.
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vact of Sit-Ins

ranklin McCain, one of the four NC
A&T students who energized the
civil rights movement in 1960 by sit-

ting at a segregated lunch couater in

Chafe began the forum by
describing what he called the
"progressive mystique of the
South, a much more genteel
form of social control where
the thinking was, ‘we should
be nice to people bur net nec-
essarily change the status
quo.”

"Manners became a substi-
tute for progress, and that is one of the diffi-
culties that people like Franklin McCain
faced when they had to find some way ro
puncture that aura of civility, which was basi-
cally a very effecrive means of keeping things
quiet and maintaining social control,” Chafe
said.

Chafe explained that the sie-ins were pre-
ceded by a well-established vadition of
protests for equality by African Americans in

Phote rour.z.‘egy of the nternational GCivil Rights

Center o Museum

Notth Carolina, particularly at colleges and
high schools. In a news report about the Elon
Law forum, Carolina Peacemaker editor
Afrique 1. Kilimanjaro wrote that Chafe,
"cited Bennere College President David D.
Jones, who refused to hire construcdon firms
to work on the campus unless the firm had
black construction workers; and Drudley
High School science teacher Vance Chavis,
who told his students that he never sat at the
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bacle of the bus and encouraged them to
stand up and be assertive.”

Even while acknowledging the conwibu-
tions of a broad set of individuals in the region
for civit rights, Chafe said chat the sit-ins were
unique in their approach and impact,

"What happened on February [ was the
decisive tipping point which led to so much
else happening, including basically the cre-
arion of the direct action student dvil rights
movemnent, which is responsible for the 1964
Civil Rights Act, the '65 Voting Righrs Act,
and the '68 Housing Act. All that really had
its incepdon in the direct action started by
Franklin McCain and others,” Chafe said.

A Personal Account

Franklin McCain then described how he
and his fiends arrived at the dedsion to ini-
tiate the sit-ins, noting how angry they had
become at a system that denied them equal
rights.

"We determined that to be decent human
beings and to get that respect, we had to
demand ir, because it represented power in
the eyes of a lot of people in the opposition,
and we knew full well thac the oppesition
does not give up power, you had to take it,"
McCain said.

Knowing about the injustices of segrega-
tion but doing nothing about it was intolera-
ble, McCain said.

“We concluded that we were probably the
worst of the lot,” McCain reflected. "We are
aware of all these things and we do absolute-
ly nothing? You don't feel good when you
take that kind of inventory and make that
kind of assessment. I had to find a way to
redeem Franklin McCain and find some
sense of relief and manhood, and I thoughr I
owed something to the legacy of my parents,
my grandparents, and my ancestors.”

McCain also explained the group's
thought process in choosing the sit-ins as 2
form of protest.

"We didn'e pick the Woolworth's counrer
just out of a hat,” McCalin said. "We picked
Woolworth's because it represented a real
dichotomy of treatment and offerings and
service, It was a representation of another big
lie, meaning that you could go to a
Woolworth's in New York City or
Philadelphia, and visit all 44 counters,
including the funch counter, You could come
a lirde farther south, to Greenshoro, and do
your business at 43 counters and not number

44. And we thoughs, this is sinister. This is a
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place where we have a legitimate right and a
way to artack ic."

Asked if he was afraid as he walked toward
the Woolworth's that day, McCain respond-
ed, "Flell no, T wasn't afraid. I was woc angry
to be afraid. Anxiety; yes—one of two things
could happen. I knew niy days as a sudent
were going to be over. If T were lucky, 1 would
go to jail for a long, long time. If T were not
qaire so tucky, T could come back to campus
in a pine box. But it did not marter, because
the way we were living was probably worse
than either of those options.”

McCain concluded by explaining the
rewarding feeling he had in taking action for
a just cause.

*Tiwenty seconds after I sat on that dumb
stool, T had the most wonderful feeling. T had
a feeling of self-fulfilment. I had a feeling of
dignity 100 feet tall. I had a fecling of invin-
cibility. T was somebody through my own
accord and through my own action,”
McCain said.

Elon Law studenr Samantha Gilman said
McCain's account of the stt-ins was inspiring,

"As an undergraduate at Elon, I wok a
civil rights class, read books about the sit-ins,
and visited sit-in locations, but o wlk to
someone who participated in it was really
meaningful," Giiman said. "You can see it in
movies and you can read all the books you
can, but to hear it first-hand and feel what
they were feeling at the moment really makes
an impact.”

Legal Context

Romallus Murphy, former general counsel
for the North Carolina NAACP and past-
president of the Guilford County Black
Lawyer's Association, reviewed 1950s civil
rights litigation preceding the sit-in move-
ment.

Murphy said thar legal actions taken by
the NAACP under the leadership of Charles
Hamilron Houston and Thurgood Marshall
began with a strategy IHouston called
Equalization Theory, and ended, ultimarely,
in overturning the separate bur equal doc-
trine of Plessy ». Ferguson.

"They concluded that Plessy v. Ferguson
had no basis in law and therefore they
should make an attack upon separare but
equal. Well, there was a disagreement. There
were those who felt that would be 2 faral
attack, based upon ser? decisis, the Supreme
Court precedent, they should not atack
separate but equal head on—they should

use Plessy o Fergesoto put the 'equal’ along
with 'separase’ because they really had sepa-
rate but unequal.”

In cases spearheaded by the NAACE
Murphy said, Houston and Marshall won
equal pay for teachers and upgraded higher
education facilities for minorities all over the
south,

"The idea was that it would become wo
costly to have duplicate equal facilizies alt over
the country, and therefore Plessy v Ferguson
would just die on irs own, but that did not
happen,” Murphy said.

Describing the plaintiffs in these cases,
Murphy said they deserved more credit for
their contributions to civil rights i the
United States.

"The plaintiffs were young black males or
females who had recently graduated from col-
lege," Murphy said. "I you were to sue the
state of Texas or the state of Maryland in
those days, your name and picture would be
in the paper, they would know who your
mother and father are, they would know
where you live and where they wotls, and in
some cases you may be subjected to econom-
ic reprisals.”

Elon Law stadent Jeremy Ray said he val-
ued Murphy's account of cases that laid a
foundaricn for the sit-ins.

"Without hearing from those who were
directly involved in the legal actions of the
civil rights movement, you don't really get an
idea of the true players who actually created
the farger change that happened, especially
some of the plaintffs who took these law
suits and just wore down the smtes vndl
equal rights was finally developed,” Ray said.

The Future of Civil Rights

Concluding the forum, paneliss dis-
cussed political and social matters they
thought law students and the broader public
should address as part of the civil rights lega
cy in the country.

McCain said he was disappointed to see
so many residents in the region "practicing
casual citizenship.” He urged all residents,
and particilarly women and minosites, ©
take advantage of the hard-won right to vote
in democratic elections.

Chafe said the nation is ar a critical
moment in #s history, and rhat citizens
should reflect on the philesophy of its
founders for inspiration t= become more open

CONTINUED ON PAGE 30
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By Susan FriDay Lams

bustling department store more than 25 years ago? In 2001, in the midst of ren-

ovations, the State Bar decided to enhance the building's large storefront win-

dows, once flled with the latest fashions. These windows facing Fayesteville

Street provided an ideal showcase in a prime location.

The renovation architects came up with
an intriguing idea. Why not feature a chang-
ing display of paintings by different contem-
porary MNorth Carolina artists? Not only
would this provide visual interest to passers-
by, it would also promote the state’s artists
and creative industry.

Pursuing this idea, Alice Neece Mine, assis-
tant executive director of the State Bar, soon
mrned to Rory Parnell, owner of Raleigh
Contemporary Gallery (now The Mahler Fine
Art). Parnell agreed to take on the task of
selecring one artist's paindngs to highlight
every three moenths. Additionally, she would
send information about each artist to the
Journal for a fearure arvicle. And thus, a suc-
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id you know that the build-

ing which now houses the

North Carolina State Bar

in downtown Raleigh was a

cesstul partnership was born,

"As an advocate for the arws, 1 was
impressed with the State Bar's commiument ro
promoting the work of North Carolina
artists," recalls Parnell.

When Megg Rader joined Parnell as a pro-
fessional partner in 2005, she brought her
exrensive arts experience into the picrure. Now
both women enjoy working with the State Bar
while managing busy careers as owners of the
sister galleries The Mahler and The Collectors
Gallery, also located on Fayetteville Streer.

"The Mahler specializes in fine art in
mulriple visual disciplines, and The
Collectors Gallery focuses exclusively on
North Carolina fine craft,” says Rader of

these thriving businesses.

Although they have 35 vears of collective
experience in the arts, you may be surprised to
discover that Rader and Parnell have many ties
to the legal community. For example, Parell
helped found Mediation Services of Wake
Inc., after moving to Raleigh with her hus-
band, Dr. Jerry Parrell, in 1981. She and a
group of dedicated volunteers began this serv-
ice becanse they believed in helping people set-
tle dispures outside the court systemn with assis-
tance from a trained mediaror. Parnell volun-
teered with the organization for a decade.

"It was a very rewarding experience,” states
Parnell, who also
Contemporary Gallery at the time. "Tr was a

managed Raleigh
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way for me to balance my advocacy of art with
my interest in social service work.”

Rader graduated from Campbell
University School of Law in 1987, Pror to law
school, she earned a degree in art history and
art administration from Mary Baldwin
College in Virginia. On a personal note, her
hushand, Wake County Chief Disuict Court
Judge Robert Rader, is a past-chair of the State
Bar's CLE Board.

During the 1990s, Rader poated her ener-
gy into serving as executive director of
Artspace, a non-profit visual art center in the
heart of the capitl city. She and Parnell con-
tnue to serve on numerous boards and com-
mittees of non-profit orgamizations, such as

Arwspace, the Raleigh Arts Commission, the
Visual Art Exchange, and the Conservation
Trust of North Carolina. They are also active
members of the Downtown Raleigh Alltance,

"We believe that giving back to our com-
munity also helps ro enrich the culoural Efe of
North Carolina,” emphasizes Rader.

Sirnilarly, the State Bar is investing in the
state's culrure by promoting works by North
Carolina artists through its partnership with
Rader and Pamell.

"This partnership has really been a win-win
for the State Bar, the galleries, and the artists,”
remarks Mine, "Tt has worked beaudfully.” B

Susan Friday Lamb is a freclance writer.

The Mahler and The Collectors
Gallery are distinctive showplaces wich
unique and diverse offerings. The
Mahler opened its doors in 2009 in the
carefully  restored 1876  Mahler
Building, The high ceilings and wood-
en floors of the historic building pro-
vide a pleasing sewing for the visual
treats within—paintings, sculptures,
pottery, mixed media pieces, and more.

"The Mahler offers the best in
regional and national fine art by emerg-
ing and established arcists,” says Rader.
The gallery’s professional staff provides
art consuliing fos residential and corpo-
rate clients, which includes numerous
Raleigh law firms. For more informa-
tion, call 919-896-7503,
info@themahlerfineart.com or go to
www.themahlerfineart.com.

The Collectors Gallery selocated
fast fall to a brand-new glass pavilion
located at che City Plaza. The gatlery
features fine crafi made by North
Carolina artists. Shoppers discover
freasures ar every turh: unusual and
one-of-a-kind pottery, sculprure, jew-
elry, and glass and wooden objects.
Check out the
www.thecollectorsgaliery.com. Call
519-828-6500 or e-mail info@the
collectorsgaliery.com for additional
details. m

e-mail

online store at

Addressing the Gap (cont.)

she worked in health policy and research. Please

send  comments o Amwn  Shy at
Ann@DisputeRedesign.com
Endnotes

1. While reimbursement recently dropped duc w severe
constaings to federal and state budgets, both of which
are sources of funding for NC Medicaid, rates remain
within 95% of Medicare; fee-forservice prevails vather
than 2 managed care modeh and physician inpur
remains central to reimbursernent and care plan policies.

2. S.L. 2008-118 s3.13 requires NC Deparment of
Health and Human Services (DHHS) to wansfer §2
million to the Office of Administrative Hearings w
effecrate a mediation and appeals process.

3. Multiple mediation centers participate. No uniform
reporting mechanism exists, hence the estimaze,

4. Changes and clarificadions were made in the Medicaid
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appeals process and passed into law as part of S.L. 2009-
550/House Bill 274, effective August 28, 2009

5. In NC, more childrer are covered by Medicaid (62% of
2ll NC children} than the national average {59.7%),
and fewer children are uninsured {18.7% of all NC
children) than the narional average (19.7%). However,
more children in NC are living in poverty (26% of all
NC children) than the nadonal average (23%). These
dara refer 1o 2007-2008, waken from Medicaid Fact
Sheets from  the Kaiser Femily foundation ar
b frvrw ki org/MES/,

. Seenote 4,

o

According o DHHS' legistative report on the appeal
process submitred in October 2009, the new efficiencies
{specifically, the expedited hearing process and accompe-
nying document management systemn) saved $10.3 mil-
lion in ten months in maintenance of service costs by
eliminating 165,200 days of service thar would otherwise
have been paid for by Medicaid under the previous
appeal  process.  See wwwdhhsstace.ncus/dma/
legis/100109Appeal pdf page 4 and Table V1 on page 13.
Of the decisions adopred by the Medicaid Agency since
2009 as their fina! agency decision, 89% were ALJ rul-

=i

=

ings in favor of the Medicaid Agency and 11% were
ALJ rulings in favor of the recipient, One hundred per-
cenr of the dedisions overrumed by the Medicaid
Agenay were AL rulings in favor of the recipient. The
Medicaid Agency overrumed 81% of all cases thar
favored the recipient. OAH-gencrated report, updared
March 1, 2010.

9. If an edsing service was denied, Medicid would be
compelled to continue paying for the service uneil a final
decision was rendered. But if a request for a new service
was denied, the child mey never receive that service iff
their Medicaid eligibilicy expired due to age beforea final
decision o inithte the service was rendered.

10. Swate of N.C., Dep't of Health and Human Serv., Div.
of Med. Assistance, Appeal Process for Medicaid
Applicants and Recipients Esumblished Under S.L.
2008-118, Sec. 3.13 and S.L. 2008-107 Sec, 10,154
(hé), at 5 {2009).

11. Estimates now say an addidonal 16 million low-
income people will be added 0 Medicaid induding
parents and some childless aduls. “Proposed Changes
in the Final Health Care Bill," The New York Times,
March 22, 2010.
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Sit-Ins {cont.)

to the needs and perspectives of minorities in
the country.

"By 2050, we will no longer be 2 major-
ity white nation,” Chafe said. "Our own
state has seen a 600% increase in the
Latino populaion in the last ten years, and
we are facing 2 culrural test of where our
values are. Do we actually believe in the
commen good and what is the common
good? Our country was founded, the white
part of the county, by the Puricans who
talked about a model of Christian charity,
about caring for each other, about loving
each other, about bearing each other's pain.
We haven't been there for a while, we
haven't really understood the importance
of hearing the other side.”

Asked zbout current social movements,
including the pay rights movement, Chafe
concluded saying there was a need to "recog-

nize the indivisibility of human rights.”

Flon Law student Tiffany Atkins said che
forum sent the right message to law studenss.

"They each gave a differenr perspective
on the importance of the sit-ins and how the
law played 2 part in a movement that shaped
our country," Atkins said. T thought it was
great that they challenged us o be empow-
ered to really make change.”

Elon Taw student Amanda Tauber said

 the forum was important in helping law stu-

denrs consider their roles as attorneys.

"It was a great charge to all of us to be
active,” Tauber said. "We can't sit on our
hands and wait for change to happen. As
lawyers, we will have the influence, the inzel-
ligence, and the creativity e really raake an
active change in our communities and in the
world."

Elon Law presented the forum in part-
nership with the law school's Black Law
Students Association and Phi Alpha Delea

chapter, and with support from the Law
School Admission Council as part of
DiscoverLaw.org Month. The Admissions
Office az Elon Law sponsored this forum,
inviting coflege and high scheol smdents
from minerity communities currently
underrepresented in the legal profession to
attend, providing an opportunity ro consid-
er what careers in the law can achieve. B

Philip Craft is the director of communica-
tions for Flor University School of Law.

Bad Faith (cont.)

that a successful plaindif may seek both tre-
ble damages and attorney's fees. See genenal-
HN.C.G.S. Chapter 75-16, e, seq.; see also
Marchall v. Miller, 302 N.C. 539, 548, 276
S.E.2d 397, 403 (1981).

To succeed in a claim for unfair or
deceptive erade pracdces under the UTPA,
a plaintiff genesally must show: "(1) defen-
dants committed an unfair or deceptive act
or practice; (2) in or affecting commerce;
and (3} that plaintiff was injured thereby.”
First Atl, Mgmzt. Corp. v. Dunlea Realty Co.,
131 N.C. App. 242, 252, 507 S.E.2d 56,
63 (1998). See abe N.C. Gen. Stat. § 75-
1.1 (2005). "A practice is unfair when i
offends established public policy as well as
when the praciice is immoral, unethical,
oppressive, unscrupulous, or substantially
injurious to consumers." Marshall v,
Miller, 302 N.C. 539, 548, 276 S.E.2d
397, 403 (1981). Interpreting the Unfair
Claim Sertilement Practices statute, North
Carolina courts have held thar “[n]or
attempting in good faith ro effectuate
prompt, fair, and equitable settlements of
claims in which liability has become rea-
sonable clear,” is "inherently aunfair
unsctupulous, and injurious re con-
sumers." Conntry Club of Johnston Ciry,
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Inc, v US Fidelity o Guar. Cp., 150 N.C.
App 231, 247, 563 S.E.2d 269, 280
(2002) {quoting N.C. Gen. Stat. § 58-63-
15(1136) (2003)). Therefore, a plaindff
alleging bad faith should allege the insur-
er's actions violate the Unfair Claim
Settlement Pracrices Act and therefore con-
stitute an unfair trade practice, which the
UTPA creates a private right of action to
pursue.

A final distinction worthy of note is
that causes of acrion for unfair or decep-
tive practices are distince from breach of
coneract actions, Boyd v Drum, 129 N.C.
App. 586, 593, 501 S.E.2d 91, 97 (1998),
aff d per curiam, 350 N.C, 90, 511 S.E2d
304 (1999). The cause of action for viola-
tion of the statute exists independently of
whether the contract was breached.
Bernard v. Cen. Caroling Truck Sales, Inc.,
68 N.C. 228, 230, 314 S.E.2d 582, 584
(Ce. App. 1984}, disc. review dend, 311
N.C. 751, 321 S.E.2d 126 (1984).
However, damages may be recovered
either for rhe breach of contract claim, or
for the violation of §75-1.1, but not for
both. Umited Laboratories, Inc. w
Kuykendsil, 437 S.E.2d 374, 379, 335
N.C. 183 (N.C. 1993). Sec ako, Vasguez v.
Allstare Ins. Co., 529 S.E.2d 480, 137
N.C.App.741 (N.C.App. 2000].

Conclusion

Bad faith litigation continues to grow
and expand and courts are faced with the
question of defining what constitutes an
insurer's obligation to act in good faith, or
to not act in bad faith. While all cours are
agreed that an insurer owes some dury in
this tespect, cousts wrestle with what con-
stitutes that daty, or a breach thereof. State
legislatures have circumscribed those duties
to some extent but questions remain. As
the concept evolves, it is important to
understand ways in which bad faith wilf be
characterized and delineated. It is also
important for practidoners on both sides
to recognize the potential areas that creare
the greatest tisk of 2 bad faith claim, and
what steps can be taken to address those
areas before the claim arises. Exploting
these marters in detail will hopefully pro-
vide practitioners tools to assist them as
they navigate chis evolving area of law. =

A gaduate of the University of North
Caroling  School of Law, Constance
Anastoponls is an assistant professor of law at
the Charleston School of Law. In addition w
teaching Insurance and Tors, Professor
Anastopouls enjoys ber role as a consultant in
Litigation invelving novel and complex isves
related to the obligation of insurers.
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A Kinder, Gentler Bar— Iake Two

By SUZANNE LEVER

In the Summer 2009 Journal I wiote an
article discussing a proposed amendment to
Rule 1.8(e) then uader consideration by the
Ethics Committee. Rule 1.8{¢) prohibits a
lawyer from making or guraranteeing a loan
to a client for living expenses. The impetus
for the proposed amendment was regular
calls to State Bar Ethics Counsel from
lawyers seeking to assise clients who have
become unable to provide for themselves or
their families after a serious accident. The
PIOPOSEd ameﬂdmellt prDVidEC[ that a
lawyer representing an indigent client could
provide financial assistance for essential
needs such as food, housing, and wrilities, as
long as there was no obligation to repay and
there was no representation to the client
prior o the legal representation that such
financial assistance would be provided.

Lawyers were opposed to the propesed
amendment on the ground that approval of
the amendmen: would result in an unfair
advantage to large firms with deep pockets.
The fear was that clients would learn which
law firms had a reputation for providing
financial assistance to their clients and
would select cheir lawyer based on that fac-
tor. The proposed amendment was not
adopred.

The Ethics Committee is now consider-
ing an inquiry from a pessonal injury fawyer
as to the feasibility of setting up a not-for-
profit organization to assist needy clients.

The inguiring lawyer states that the idea for
the organization arose from his desire to
help clients deal with the financial and emo-
tional consequences of catastrophic injusies.
The lawyer describes his proposed arganiza-
tion as similar to the Nosth Carolina Crime
Victim's Compensation Pund, but with the
aim of assisting personal injury victims,

The proposed organization would
accept tax-deductible dorations and would
be available to provide funding, housing
assistance, and food to personal injury
clients in need. Applications for assistance
would be reviewed by the organization's
review commitee and assistance would be
provided to those persons considered o be
most worthy of need. The review commit-
tee would be made up of volunteer lawyers.
Any law firm could submir applications for
assistance for cheir clients.

Seems like a great idea. What could be
wrong with something chat makes you feel
so warm and fuzzy? But wait, whar if, just
what if, some lawyers actempt to use the
organization for personal gain rather than
for the greater good? How can such an
organization function without becoming a
conduit for a lawyer's funds that are ear-
marked and disbursed to the lawyer's own
client? And, what will prevent fitms par-
ticipating in the organization from gaining
an unfair advantage in attracting clients?

The inquiring lawyer has recommend-

ed certain safeguards aimed to prevent
such shenanigans. Safeguards suggested thus
far include the reguirement thar application
review be "blind” as to the amount of contri-
butions made to the organization by a partic-
ular lawyer or firm. Lawyers serving on the
review board would alse not be afowed o
participate in reviewing applications when
they have a conflict of interest. In addition,
fzwyers would not be allowed to adverrise
their service on the organizaton's review =
board, their contributions to the organiza-
tion, or their past successes in obtaining
financial assistance for their clients from the
organization.

Whar do you think? Would an organiza-
tion established by lawyers to provide finan-
cial assistance to needy dients provide a
solution to the current ethical/moral conun-
drum? Or is the State Bar being tempted by
a wolf in sheep's clothing? The ethics
inquiry will be discussed at the next quar-
terly meeting of the Fthics Committee. If
you would like to comment on the ethical
issues surrounding the establishment of a
not-for-profit organization to assist needy
clients, please send your written comments
to Suzanne Lever, The Norch Carolina State
Bar, PO Box 25908, Raleigh, NC 27611,

stever@ ncbargov. =

Suzanne Lever is assistant ethics counsel for
the North Carolina State Bar.

Animal Law (cont.)

19. E.g, Burke. Seethe Morganton News Hlerald, Jan 28,
2010 (2016 WINR 1860747), discussing a 2010
amendment to a county ordinance artempting to clas-
sify feral cats as wild animals to the end that they can
be immediately euthanized upon arrival at the shelrer,

20. justice for Anfmals v Lenokr Conmy SPCA, I, 607
S.E2d 317 {N.C. App. 2005).

21, Jd at 324,

22. 2009 N.C. Stas ch. 327, § 1.
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23. N.C. Gen. Smat. § 130A-192(c).

24. It was enacred partly in response o reports that
Crange Couttty incurted in one year $50,000 ar ks
shelrer caring for 45 pit bulls that were evidence in a
pending felony dog-fighting prosecution [Chapel Hill
Herald, July 6, 1999, at p 1] and thar Dutham
County's shelrer spent over $40,000 in 13 months car-
ing for 12 pit bulls that were evidence in a pending
criminal prosecution [The News & Obserser, Jan. 31,
2002, p Al {Durham edidion}},

25. N.C. Gen. Star, § 19A-23.

26. 2 N.C. Admin Code 5210101 er e,

27. 2 N.C. Admin Code 521.0210.

28. 2 N.C. Admin Code 52].0201 e seq. For example, a
home with carpet or furimire cannot comply with the
requirement under 5210201 thar any interior surface
with which animals come into contact shall be imper-
VIOUS 10 mMoisture.

29.2 N.C. Admin Code 52].0404 er seq.

30, Swte o Maynard, 673 S.E2d 877 (N.C, App. 2009),

31, Holeomb v Colonial Associates, 597 S.E2d 710 (N.C.
2004).

32. Based upon rankings by the Animal Legal Defense
Fund. wwwaldforgfarticle. phpfid=1142
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NOTES

Overview: Due to the sea change in our mental health system, DSS's
refationship with our Local Management Entity has altered. As Exhibit 1
| point to this admission from Davidson County's LME taken from a

recent court case:

"PBH admits it has no obligation to insure that necessary care was
provided to Petitioner; PBH's role is to approve or deny requests for
Medicaid funds for a particular Medicaid consumer's service request.
PBH admits that it is the responsibility of a consumer or a consumer's
guardian to request Medicaid funding for a particular service, which
service, if approved, will be provided by a third party provider under

contract with PBH. "

Under the new system, LME's are going to act like insurance companies
and therefore, as advocates for our foster children, we are going to
have to respond by aggressively asserting their rights. A response
which will require that we navigate the maze of administrative Medicaid
appeals. 4
i Administrative Hearings Process—after an initial informal
reconsideration handled by the LME or the state, a formal
appeal of a Medicaid denial means proceeding through the
Office of the Administrative Hearings (OAH).
(a} Procedure covered in G.S. 1508 Article 3 and
Chapter 3 of Title 26 of the North Carolina
Administrative Code;
(b) Initial step is filing a timely appeal {(within 30 days of
the MAILING of Notice of Decision;
(c} Keyword in the Administrative hearing process is

"contested case"—al | rights to a hearing depend on




attaining this status which you do when you timely
appeal an adverse Medicaid decision;

What you can appeal- you can appeal any adverse
decision to deny, terminate, suspend or reduce

Medicaid covered services;

The Notice- Notice of a decision has to be mailed to
recipient of service, applicant and provider of the
rejected service at least 10 days before the effective
date of an adverse decision. It has to:
(1} explain what service is being denied,
reduced, ferminated, suspended or

reduced;

(2) the reason for the decision (quoting ihe
specific statutory authority that supports
that action);

(3) the effective date of the adverse decision;

(4) explain in detail the recipient’s rights to
appeal and if the service is in place, to
continue it at the current level as long as
the appeal is pending (but if you lose the
appeal you will have to reimburse the

costs);

{f.) Once a contested case is commenced by the
receipt of an appeal request form, the OAH
notifies the Mediation Network of NC which
contacts the petitioner within 5 days to offer

mediation. A petitioner has to either accept or

decline mediation. If accepted, it has to occur
within 25 days of the appeal. {TIP- contact the
LME/ opposing counsel to determine whether
there is anything to mediate—my experience

has been that mediation was not an option in a



denial of services. Also there is no penalty for
declining mediation through the OAH;

(g) Hearing date- To the extent possible, OAH
is mandated to schedule all hearings for
Medicaid appeals within 55 days of initial
appeal. (TIP- Knowing this proceeding is going
to be fast tracked, it is essential that you retain
or obtain expert medical witness (it can be a
treating physician/ psychiatrist/ psychologist or
retained profession} and have them prepared
for the hearing.

(h} Pretrial Conference/ order- Prior to the
scheduling of the hearing, you may be asked to
participate in a pre-trial conference (can be by
telephone} and be ordered to prepare with the
other side a pre-trial order containing
stipulations of fact, witness lists , suggested
issues and any outstanding motions/ venue
guestions;

(i} Venue- the hearing can be heard either in
the county of residence of the recipient, Wake
County or in a county where the OAH has an
office at the Administrative Law Judge (AlJ)s
discretion;

(j) The hearing before the ALJ can be conducted
with witnesses in person, available by
telephone or upon deposition;

{k} Burden of proof- the burden of proofin
these hearings is always on the petitioner to
show that the recipient is entitled by law to the

Medicaid services;




{1} The issue—Legally, the issue before the ALJ
was whether the decision substantially
prejudiced the rights of the petitioner and in
making it the Department/ or its agent:

{1) exceeded its authority or

jurisdiction;

(2} acted erroneously;

(3} failed to use the proper procedure;

{4) acted arbitrarily or capriciously;

(5) failed to act as required by rule or

law.
BUT IN ACTUALITY THE ISSUE IS USUALLY
WHETHER THE REQUESTED SERVICE IS
MEDICALLY NECESSARY, MEDICAID WILL ONLY
PAY FOR MEDICALLY NECESSARY SERVICES. {To
determine medical necessity, DHHS has
protocols or written criteria for every service
and the controversy centers on whether the
recipient fits those criteria. {I found the
applicable ones on the DHHS website and in the
administrative code)
Since this becomes a battle of the medical
experts use your advantage if you have the
treating physician/ psychiatrist / psychologist .
Normally in managed care situations, the other
side's expert will not have seen the recipient
but just reviewed the records prior to making
the decision. Case law indicates that the court
should give greater weight to the trading
physician. Humanize the recipient.
TRIAL TIP- Go the OAH and pull up relevant

decisions and study what the particular AU or




others have found convincing. It creates a great
templaté for your case;
(m) After the hearing, the AU will render a written opinion
and serve it on the participants. Until recently, this opinion
would go back to the Department of Medical Assistance for
a final agency opinion but now the AU decision is the final

decision that must be appealed to Superior Court.




M. Judicial Review—A party adversely’ affected by the final decision in a
contested OAH case can petition the superior court { in either the County

where the recipient resides or in Wake County) for a judicial review in Superior

Court.

{a) Timely filing- A petition seeking judicial review must be filed at the Clerk of
superior Court within 30 days after the service of the final decision. it must
be served on all parties within 10 day so f the filing. NOTE: SERVE PARTIES
NOT ATTORNEYS. SERVICEE ON AN ATTORNEY GENERAL IS NOT SERVICE ON
A STATE AGENCY.

(b) Contents of Petition- Petition should explicitly except to the provisions of
the final order in dispute.

{(c) Scope of Review- The Court reviewing the final decision may affirm, or

remand the AU for further proceeding or may reverse or modify the

decision if the rights of the Petitioner has been prejudiced because of the
original decision , or the findings, conclusions or inferences contained within
it are:
(1) Inviolation of constitutional law;
(2)-Exceed thé statutory authority of jurisdiction of the ALJ;
(2) Made upon unlawful procedure;

(3) Affected by other error of law:

{4} Unsupported by substantial evidence as derived from the record; or
(5) Arbitrary, capricious or an abuse of discretion.
YOUR PETITION SHOULD ADDRESS YOUR OBJECTION TO THE
FINDINGS OF FACT, CONCLUSIONS OF LAW AND DECISION ON THESE
GROUNDS.;

{d)  Standard of Review—The trial court will use 1 of 2 standards in reviewing
the case either a whole record analysis or de noveo review. For # 1-4 above
it will be a de- novo review which allows the Court to review the evidence
and make its own decision based upon that evidence. For #5 and # 6 there
is a whole record review in which the Court reviews the record to determine

it there is evidence to substantiate the ALl's decision. also the court may




where appropriate enter a judgment on the pleadings or a summary
judgment based on a review of the record under a de-novo review.
THE TRIAL COURT'S ORDER SHOULD REFLECT THE STANDARD APPLIED BY THE
COURT IS IMPORTANT BECUASE USE OF THE WRONG ONE IS ONE GROUND FOR A
REVERSAL BY THE APPELLATE COURTS;

(e} Hearing before a judge without a jury. it is based upon the official record as

complied with by the OAH and submitted to the court prior to the hearings;
{Trial taps- When submitting briefs always include portions of the record you want
the Judge to consider since the Official Record as submitted to the Court from the
OAH Is not numbered.)

(f) Conducting the hearing—You will be arguing from the official record why
the All's decision was wrong. TRIAL TIP—Humanize the case and be
intentional in not over educating the judge on Medicaid law give him or her
just enough to reach your desired result;

{g} Rendering a decision- Once the court gives a decision either resolving the
matter or remanding it to the OAH for further hearing you have your normal

30 days to appeal to the Court of Appeals.
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TEMPORARY RULES

{2) December 1 through the last day' of February
in and east of Hertford, Bertie, Martin, Pitt,

Greene, Lenoir, Duplin, Pender and New

Hanover counties.

3 Trapping coyotes is allowed during times and
with methods described by local laws in
counties where local laws have established fox
trapping seasons even when those seasons fall
outside the regular trapping seasons described
above.

@ Nutria may be trapped east of I-77 at any time.
(b)_Feral Swine. There is no c¢losed season for trapping feral
swine subject to the following restrictions:

{H In addition to a hunting or trapping license, a

permit issued by the Wildlife Resources
Commission is required to trap feral swine.

Individuals exempted from license
requirements under the provisions specified in
G.S. 113-276 may trap feral swine without a
hunting or trapping license, but must acquire

the permit.
(2) Feral swine may be live-trapped using only

corral or box traps. Corral and box traps must
be constructed in a manner such that a non-
tarcet animal can be easily released or can
escape without harm. The permit number must
be displayed on all traps.

{3) Feral swine must be euthanized while in the
irap and may not be removed alive from any

trap.

Note: See 15A NCAC 10D .0102(f) for other trapping
restrictions on game lands.

History Note:  Authority G.S. 113-134; 113-291.1; 113-
291.2; '

Eff. February I, 1976;

Amended Eff. July 1, 1996; July 1, 1984; July I, 1983; August 1,
1982; August I, 1981;

Temporary Amendment Eff. July 1, 1999;

Amended Eff. July 1, 2000;

Temporary Amendment Eff. June 1, 2003;

Amended Eff. August 1, 2010, May 1, 2009; November 1, 2008;
May 1, 2008; May 1, 2007; May 1, 2006; June 1, 2005, August
I, 2004;

Recodified from Rule 10B .0302 Eff January 1, 2011;

Temporary Amendment Eff. December 29, 2011,

15ANCAC 10B .0364 BAG LIMITS

There are shall-be no restrictions on bag limits of furbearers,
coyotes, ex-groundhogs-groundhogs. and feral swine.

Note: Where local laws govern trapping, or are in conflict with
these regulations, the local law shail prevail.

History Note: Authoruj) G.S 11 3—]34 I ]3-29] 2

Eff August 1, 1977;
Amended Eff May I, 2009; May 1, 2008; June 1, 2005; July 1,
1996, July 1, 1984;

Recodified from Rule 108 .0303 Eff January 1, 2011,
Temporary Amendment Eff. December 29, 2011,

TITLE 26 - OFFICE OF ADMINISTRATIVE HEARINGS
Rule-making Ageacy: Office of Administrative Hearings
Rule Citation: 26 NCAC 03 .0101-.0102, .0105, .0127, 0131

Effective Date: January 1, 2012

Date Approved by the Rules Review Commission: December
15,2011

Reason for Action:

26 NCAC 03 .0101, .G105, .0127, .013] - The General Assembly
enacted 8.L. 2011-398 which gives OAH Administrative Law
Judges final decision making in contested cases commenced on
or dafter January 1, 2012 under Article 3 of G.5. 150B. OAH is
amending rules that are affected by this legisiative change.

26 NCA 03 .0102 — The General Assembly enacted S.L. 2011-
398 which gives OAH Administrative Law Judges final decision
making in contested cases commenced on or after January 1,
2012 under Article 3 of G.S. 150B. OAH intends to serve final
decisions issued on and after January 1, 2012 by electronic
mail. OAH will no longer forward the entire record to the
agency therefore OAH will wiilize electronic mail for cost
savings and expedited service.

CHAPTER 03 - HEARINGS DIVISION
SECTION .0100 - HEARING PROCEDURES

26 NCAC 03 .11 GENERAL

(a)_The rules in this Chapter in effect on January f, 2012 shall
apply to contested cases commenced on or after January {, 2012,
The rules in this Chapter in effect on December 31, 2011 shall

apply to contested cases commenced on or before December 31,
2011.

{a}(b) The Rules of Civil Procedure as contained in G.S. 1A-1
and the General Rules of Practice for the Superior and District
Courts as authorized by G.S. 7A-34 and found in the Rules
Volume of the North Carolina General Statutes shall apply in
contested cases in the Office of Administrative Hearings (OAH)
unless another specific statute or rule of the Office of
Administrative Hearings provides otherwise. '

G¥c) The Office of Administrative Hearings shall supply forms
for use in contested cases. These forms shall conform to the
format of the Administrative Office of the Courts' Judicial
Department Forms Manual,

{e)(d) The Office of Administrative Hearings shall permit the
filing of contested case documents and other pleadings by
facsimile (fax) or electronic mail by an afttached file either in
PDF format or a document compatible with Microsoft Word
2007. Electronic mail with attachment shall be sent by
electronic transmission to: oah.clerks@oah.nc.gov. The faxed
or electronic docurments shall be deemed a "filing" within the

26:14
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TEMPORARY RULES

meaning of 26 NCAC 03 .0102(a)(2) provided the original
signed document, one copy and the appropriate filing fee (if a
fee is required by G.8.-T50B-23.2) is received by OAH within
seven business days following the faxed or -electronic
transmission.  Other electronic transmissions, for example,
electronic mail without attached file as specified in this
Paragraph, shall not constitute a valid filing with the Office of
Administrative Hearings,

¢)(e) Every pleading and other documents filed with OAH
shall be signed by the attorney who prepared the document, if it
was prepared by an attorney, and shall confain his name,
address, telephone number, and North Carolina State Bar
number. An original and one copy of each document shall be
filed.

{e{(f) Except as otherwise provided by statutes or by rules
adopted under G.S. 150B-38(h), the rules contained in this
Chapter shall govern the conduct of contested case hearings
under G.S. 150B-40 when an Administrative Law Judge has
been assigned to preside in the contested case.

History Note:  Authority G.8. 7TA-750; 74-751(a); 150B-23.2;
150B-40¢c);

Eff: August 1, 1986;

Amended Eff. May 1, 2009; January 1, 2006; April 1, 2004;
April 1, 2001 August 1, 2000; February 1, 1994; July 1, 1992;
May 1, 1989; January 1, 1989;

Emergency Amendment Eff. October 1, 2009,

Temporary Amendment Eff. December 1, 2009;

Amended Eff. October 1, 2010;

Temporary Amendment Eff. January I, 2012,

26 NCAC 03.0102 DEFINITIONS AND
CONSTRUCTION
(a) The definitions contained in G.S. 150B-2 are incorporated

herein by reference. In addition, the following definitions apply:

() "Chief Administrative Law Judge" means the
person appointed according to G.S. 7A-752.
(2) "File or Filing" means to place the paper or

item to be filed into the care and custody of the
chief hearings clerk of the Office of
Administrative Hearings, and acceptance
thereof by him, except that the administrative
law judge may permit the papers to be filed
with him in which event the administrative law
judge shall note thereon the filing date. All
documents filed with the Office of
Administrative Hearings, except exhibits, shall
be in duplicate in letter size 8 1/2" by 11"

@ ¢ : ,

ol | comvice.
"Service or Serve" [unless-otherwise-provided

by-law-orrule] means:

A delivery by electronic_mail with an

attached file {eitherinPDE format-or
l 1 e
Mieresefi—Weord 200%:] in a format

that is readily accessible to the
recipient;

(B) facsimile (fax);

(9] personal delivery:

{D) delivery by first class United States
Postal Service mail; or

(E) delivery by overnight express mail
service.

(b)Y A Certificate of Service by the person making the service
shall be appended to every document requiring service under

these Rules.

(¢} _Service by mail is complete upon placing the item to be
served. enclosed in a wrapper addressed to the person to be
served. in an official depository of the United States Postal
Service,

{d) Service by overnight express mail is complete upon placing
the item to be served, enclosed in a wrapper addressed to the
person o be served, in the custody of an overnight express mail

febl(e)_Service by electronic mail or fax is deemed to occur one

hour after it is sent, provided that:

() documents sent after 5pm are deemed sent at
8am the following day; and
(2} documents sent by electronic 1pail that are not

in a format in which the content is readily
accessible to the recipient are not deemed
served until actually received in a_ form in

which the centent is readily accessible to the
receiving party,
Service by electronic mail or fax is treated the same as service
by mail for the purpose of adding three davs to the prescribed
period to réspond under N.C.R. Civ.P.6{e).
@YD) The rules of statutory construction contained in Chapter
12 of the General Statutes shall be applied in the construction of
these Rules.

History Note:  Authority G.S. 74-752; 150B-23;

Eff" August I, 1986;

Amended Eff. October 1, 1991, January 1, 1989, November |,
1987, September 1, 1986,

Temporary Amendment Eff. January 1, 2012,

26 NCAC 03.0105 DUTIES OF THE |
ADMINISTRATIVE LAW JUDGE

In conjunction with the powers of administrative law judges
prescribed by G.8. 150B-33 and GS—150B-36-G.S. 150B-

26:14
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TEMPORARY RULES

34.the administrative faw judge shall perform the following
duties, consistent with law:

(D Hear and rule on miotions;
(2) Grant or deny continuances;
3 Issue orders regarding prehearing matters,

including directing the appearance of the
parties at a prehearing conference;

1CY] Examine witnesses when deemed necessary to
make a complete record and to aid in the full
development of material facts in the case;

(5) Make preliminary, interfocutory, or other
orders as deemed appropriate;
(6) Grant dismissal when the case or any part

thereof has become moot or for other reasons;
N Order the State of North Carolina, when it is
- the losing party as determined by the presiding
Administrative Law Judge, to reimburse the
filing fee to the petitioner; and
(8) Apply sanctions in accordance with Rule
0114 of this Section.

History Note:  Authority G.S. 74-751(a); 8C-1, Rule 614;
1508-23.2; 1508-33; 1508-34;

Eff. August 1, 1986;

Amended Eff April 1, 2001; February 1, 1994; November 1,
1987;

Emergency Amendment Eff. October 1, 2009;

Temporary Amendment Eff. December 1, 2009,

Amended Eff October 1, 2010;

Temporary Amendment Eff January 1, 2012,

26 NCAC 03 .0127 ADMINISTRATIVE LAW

JUDGE'S DECISION

(a) An administrative law judge shall issue a final decision or
order in a contested case within 45 days after the later of the date
the administrative law judge receives any proposed findings of
fact and written arguments submitted by the parties and the date

the contested case hearing ends Ilihe—adimm&m%—law—jﬂdge

(b) An administrative law judge's final decision shall be based
exclusively on: :
() competent evidence and arguments presented
during the hearing and made a part of the
official record,;
) stipulations of fact;
3) matters officially noticed;
4 any proposed findings of fact and written
arguments submitted by the parties under
Paragraph {g) of Rule .0119 of this Section;
and
(5) other items in the official record that are not
excluded by G.S. 150B-29(b).
(¢) An administrative law judge's final decision shall fully
dispose of all issues required to resolve the case and shall
contain:

(¢))] a caption;
2) the appearances of the parties;

&3] a statement of the issues;

C)) references to specific statutes or rules at issue;
(5 findings of fact;

® conclusions of law based on the findings of

fact and applicable constitutional principles,
statutes, rules, or federal regulations;

)] in the discretion of the administrative law
judge, a memorandum giving reasons for his
findings of fact and conclusions of law; and

) ;;ﬁu.lj.g;igj &

€9(8) a statement that each party has the right to file

. L . )

P . >t 7 X JHeges
ése.is.m" with~the AEOREY maling—the 4_iual
decision-and hztsl thaiug.h.t to F”E;“t Fitten
making—-the—fnal-decision—an appeal of the
administrative law judpe's final decision by
filing a Petition for Judicial Review in the

Superior Court of Wake County or_in the
Superior Court of the county in which the

party resides.
{d) The chief administrative law judge may extend the 45-day

time limit for issning a decision. An administrative law judge
who needs an extension must submit a request for extension to
the chief administrative law judge before the 45-day period has
expired.

History Note:  Authority G.8. 7A-751(a); 1508-34; 150B-47;
Eff August 1, 1986;

Temporary Amendment Eff. August 26, 1987 For a Period of
120 Days to Expire on December 24, 1987;

Temporary Amendment Eff. December 24, 1987 For a Period of
8 Days to Fxpire on January 1, 1988;

Amended Eff. February 1, 1994; October 1, 1991 April I, 1990;
January 1, 1989,

Recodified from Rule 0126 Eff August 1, 2000;

Amended Eff. April I, 2001;

Temporary Amendment Eff January 1, 2012,

26 NCAC 03 .131 FINAL DECISIONS IN
CONTESTED CASES

A copy of a final decision issued by an administrative law judge
shall be served on each party in accordance with-G-5--150B-36-
with Rule £0102)3):3 .0102(a)(3) and (b) through (f) of this

Section.

History Note:  Authority G.S, 150B-45;
ARRC Objection Lodged November 17, 1988;
Eff. April 1, 1989; '

ARRC Objection Removed Eff. April 1, 1990;
Amended Eff. October 1, 1991; April 1, 1990;
Recodified from Rule 0130 Eff. August I, 2000;
Temporary Amendment Eff. January I, 2012.

26:14
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an unpublished opinion of the North Carolina Court of Appeals does not censtitute
contrelling iegal authority. Citation is disfavored, but may be permitted in accordance
with the provisions of Rule 30({e) {3} of the North Carolina Rules of Appellate Procedure.

NO. COALG-1532
NORTE CAROLINA COURT CF APPEALS

Filed: 6 September 2011

In the Matter of:

A.C.G. Davidson County
No. 05 JA 1998

Appeal by Piedmont Behavioral Health from Order entered 238
July 2010 by Judge April C. Wood in Davidson County District
Court. Heard in the Court of Appeals 11 May 2011.

Michael K. Newby, for Davidson County Department of Social
Services.

Laura Bodenheimer, for Guardian ad Litem program.
Nelson, Mullins, Riley & Scarborough, LLP, by Stephen D.

Martin, for Piedmont Behavioral Health.

HUNTER, JR., Robert N., Judge.

Piedmont Behavioral Health (“PRH“) appeals from a civil
contempt order, arguing the Order is punitive and not suppodrted
by findings of fact sufficient to conclude PBH is in willful
contempt of court. PBH also contends it 1is entitled to

sovereign immunity as a contractor for the North Carolina
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Department of Health and Human Services. We affirm in part, and

vacate in part.

T. Fractual' & Procedural History'

On 20 March 2006, Oliver,' a minor child, was found to be an
abused and neglected juvénile. on 4 December 2006, Oliver’s
biological father signed a relinguishment of his parental rights
and consented to Oliver being adopted. on 22 March 2007, the
trial court entered an Order terminating the parental rights of
O0liver’s biological mother due to her abandonment of Oliver.
Davidson County Department of Social. Services (“"DSSY} was
appointed as Oliver’s guardian. DSS subsequently determined
that Oliver, an indigent child, needed state mental health
services and sought appropriate treatment for Oliver with PBH.

PBH facilitates multi-county mental Thealth services,
developmental disabilities services, and substance abuse
services pursuanﬁ to N.C. Gen. Stat. § 122C-115(c) and was
established by the Boards of Commissioners of Cabarrus,
Davidson, Rowan, Stanly, and TUnion Counties. PBY acts as a
"local management entity” {(“LME”), a local political subdivision
that provides oversight of mental health care providers by

planning and coordinating certain behavioral health services in

* A pseudonym conceals the minor child’s identity.
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a defined geographic area. Gee N.C. CGen. Stat. § 122C-115.4
-(2009). PRH does not provide these services, but connects those
who require such services with service providers.

Pursuant to an agreement between PBH, the federal Center
for Medicare and Medicaid Services (®CMS"), and the North
Carolina Department of Health and Human Services, Division of
Medical Assistance (“DMA”), PBH operates as a Prepaid Inpatient
Health Plan (“PIHP”). A PIHP is a federally-recognized managed
care organization pursuant to 42 C.F.R. § 438.2, and operates
under federal MWedicaid waivers pursuant to &S 1515{(b) and
1915 (c) of the Social Security Act (42 U.S.C. §§ 1396n(b) and
(c)). As a PIHP, PBH may only use Medicald funds to pay for
Medicaid services that are deemed “medically necessary” pursuant
to 42 U.8.C. § 139én(b). To qualify for servicés, an enrollee
must meet certain criteria defined by Medicaid. Pursuant to
PEBH’s contract with DMA, PBH is authorized to review requests by
consumers to determine whether the requested services are
“medically necessary,” that 1s, whether they meet all of the
established criteria.

In August, September, and October of 2009, DSS, as Qliver‘s
guardian, requested that PBH approve certain Medicaid behavioral

healthcare services on behalf of Oliver, including approval to
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place Oliver in a psychiatric regidential treatment facility
(“PRTF"} . PBH denied these reguests, finding that Oliver did
not meet the “medically necessary” admission criteria required
for PRTF placement. On 9 November 2009, DSS initiated an appeal
from this denial in the North Carclina Cffice of Administrative
Hearings (“OAH"). On 18 August 2011, Chief Administrative Law
Judge Julian Mann, III, of the OARH granted summary judgment in
favor of DS3.°

on 26 March 2010, the Davidson County District Court
entered a Post Termination Review Order in which it directed PBH
to provide an appropriate PRTF placement for 0liver and “provide
the other services nécessary to meet his mental health needs or
in the alternative to appear and explain to the Court why the
[requested facilityl oxr othexr PTRF [sic] placement is not part
of an appropriate treatment plan.”  The Order further directed
Dr. Hummel, Dr. Baker, or the current clinical director of PRH
to appear at a 7 April 2010 hearing to explain PBH’s denial,
along with any other treating psychiatrist having the ability to
describe in detail Thow PBH proposes to meet Oliver’'s

“considerable needs.”

> as the order granting summary judgment was filed after the
record on appeal in this case, we take judicial notice of the
order.
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PBH received the Order on 331 March 2010 and acknowledged
receipt of the Order in a 5 April 2010 Notice. On 5 April 2010,
PRE filed an objection to the Order, asserting the court lacked
jurisdiction, since the matteré were already pending before the
ORH in a Medicaid appeal. Without waiving these objections, PBH
advised the court that Dr. Hummel was out of the country, Dr.
Baker was no longer employed by PBH, there was currently nb
clinical director of fBH, and there were no treating
psychiatrists on staff at PBH familiar with Oliver’s case.

on 7 &April 2010, the trial court cdnducted a post
termination of parental rights review. PBH did not attendrthe
hearing. On 5 May 2010, the trial court entered a Show Cause
Order, directing the Area Director/CEO of PBH, Dan Coughlin, to
appear and show cause why PBH should not be held in civil
contempt for failing to comply with the 26 March 2010 Order.

On 2 June 2010, the trial court conducted a hearing on the
Show Cause Order. Coughlin testified to the factual basis of
PBH’s prior objection, that none of the requested parties were
avajilable to attend the 7 April 2010 hearing. Coughlin
testified that he made no attempt to contact Dr. Bzker or

otherwise obtain her attendance at the hearing.
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on cross-examination, Coughlin stated that although Dr.
Baker was no longer employed by PBH, she was still a comnsultant
for PBH. Coughlin responded to cross-examination as follows:

0. Well, could you not retain [Dr. Baker]
to come to court to assist PBH in, uh, uh,
explaining to the Court the appropriate
treatment, uh, protocols for [Oliverl?

A. Yeah. Uh, could I? Theoretically, I
could; whether she’d accept such an
assignment or not, I don't know.

Q. Did you try?
A, I dié mot.

Q. Okay. What other efforts did you make
+ro - in order to comply with the Court’s
order?

A. Other than?

Q. o©Other than Jjust say, "“Well, Dr. Hummel’ s
not in the country.” What else did you do
in order to comply with the Court’s order?

A. We didn’t do anything else.
In a 28 July 2010 Order, the trial court held PEH in civil
contempt. The trial court’s Order stated, in part:

5. PBH, through its counsel of record, filed
a pleading in this cause relating to the
April 7th hearing alleging its inability teo
comply with the Court’s order and asking the
Court to continue the hearing on April 7th;
however, no one from PBH or representing PBH
was present at the call of the case on April
7th to explain to the Court whether or not
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PBH was able to comply with the Court’'s
order.

7. At today’s hearing, Mr. Coughlin
testified concerning PBH's efforts to comply
with the Court’s March 26 order. He
testified that when he received a copy of
the order, he ingquired about the
availability of Dr. Hummel and was informed
he was out of the county. He further
testified that said inguiry was the extent
of his efforts to comply with the Court’'s

order.

8. Neither Mr. Coughlin noxr any
representative of PBH attempted to obtain
the appearance of Dr. Baker. . . . Mr.

Ccoughlin testified that Dr. Baker continued
to consult on [Oliver’s] case and that his
case was the only case for which she is
currently a consultant.

11. By its lack of effort inm complying with

the Court’s March 26 order without Ilegal

justification, despite its ongoing ability

to do so, PBH is in willful civil contempt

of court.
The Order stated that PBH could purge itself of contempt by
producing Dr. Hummel “or the current medical director along with
any other treating psychiatrist who has the ability to describe
in detail how PBH proposes to meet [0Oliver]’'s considerable

needs” for testimony at a hearing on 17 June 2010, and by paying

a fine of 5$10,000.00.
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On 17 June 2010, Dr. Hummel appeared before Judge April C.
Wood in Davidson County Juvenile Court. PBH filed its Notice of
Appeal from the order of contempt on 3 August 2010. PBH appeals
and argues that the trial court erred in holding PBH in contempt
of the 26 March 2010 Order and fining PBH $10,000.00 to ensure
compiiance with its Order.

IT. Jurisdiction & Standard of Review

This Court exercises jurisdiction over the matter pursuant
to General Statutes section 5A-24. See N.C. Gen. Stat. § 5RA-24
(2003) (“A person found in civil contempt may appeal in the
manner provided for appeals in civil actions.”}. Further,
“review of contempt proceedings is confined to whether there is
competent evidence to support the [trial court’s] findings of
fact and whether those findings support the judgment.” McKillop
v. Onslow Cnty., 139 N.C. App. 53, 58, 532 S.E.2d 594, 598
(2000) (quotation marks omitted) (citation omitted) (alteration
in original}.

IIT. Analysis

A. Sovereign Immunity

PBE contends the trial court erred in holding PBH in civil
contempt, on the grounds that as a contractor for the State of

North Caroclina, PBH enjoys sovereign immunity. We disagree.
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Under North Carclina law, an agent of the State of North
Carclina is not subject to contempt. See N.C. Dep’t of Transp.
v. Davenport, 334 N.C. 428, 430, 432 g.E.2d 303, 304 (1993)

(*8ince the superior court’s order Wwas directed to an

administrative agency . . . the threshold question is whethex
the court had authority to hold the sovereign in contempt. We
conclude the court could not do so.”). However, there is "“no

authority in this State which recognizes a contractor’s right to
assert governmental immunity in a . . . ¢laim which arises.out
of the performance of a contract with the State.” Knighten v.
Barnhill Contr. Co., 122 N.C. App. 109, 113, 468 8.E.2d 564, 566
(1996} .

In the 1instant case, PBH contracted with DMA, a state
agency. PBH contends that this contractual relationsghip
extended sovereign immunity to PBH. PBH further argues that it
is governed by federal Medicald waivers in the five-county
catchment area, and also operates a PIHP. Recause PRH operates
a federally-recognized managed care organization pursuant to 42
C.F.R. § 438.2, PBH argues the Medlcald walvers undex which- it
operates supersede Chapter 122C of our General Statutes.

A PIHP “[plrovides medical services to enrollees under

contract with the State agency, and on the basis of prepaid
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capitation payments, or other payment arrangements that do not

use State plan payment rates.” 42 C.F.R. § 438.2. While PBH
acts as a PIHP, a federally recognized managed care
organization, PBH does so under contract with the State. The

two Medicaid waivers under which PBH operates are combination
waivers that allow states to provide non-traditional long-term
care services or to use a limited pool of providers to provide
these services. 2005 Health L. Handboock § 12:7. As these
waivers are employed by the State to select providers of
services, they reinforce the contractual mnature of PBH's
provision of services.
The contract between PBH and DMA expressly provides that

[tlhe Contractor [(PBH)] is and shall be

deemed to be an Iindependent contractor in

the performance of this contract and as such

shall be wholly responsible for the work to

be performed and for the supervision of its

employees. (Emphasis added.) '
Since PBH was acting as an independent contractor and not as an
agent of the State, it is not entitled to the protection of the
State’s sovereign immunity. See Knighten, 122 N.C. App. at 113,
468 S.E.2d at 566. Therefore, PBH's argument is without mexit

and we find PBH was not entitied to the defense of sovereign

immunity.
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B. Willful Contempt
PBH argues the trial court erred in concluding that PBH was
in willful contempt of court. We disagree.

Failure to comply with a court order creates a continuing

civil contempt so long as four elements are satisfied: (1) the
original court order must remain in force, {2) its purpose may
still be satisfied by compliance, (3) non-¢ompliance must be

willful, and (4) the non-compliant party must be able to conply
or take reasonable measures that would enable the party to
comply. N.C. Gen. Stat. § 5A-21(a) (2009).

PBH does not contest the findings of fact of the trial
gourt’s 28 July Order. PBH argues the findings do not support
the conclusion that PBH was in willful contempt because the
findings show it was impossible for PBH to comply with the
court’s Order as it could not compel Dr. Baker to appear at the
7 April 2010 hearing.

Although PBH argues it could not compel Dr. Baker to
testify, Dr. Baker continued to act as a consultant on Oliver's
case. Coughlin’s testimony that PBH could have retained Dr.
Baker is evidence of their ability to comply with the Order.
Given PBH's ability to retain Dr. Baker as a consultant, the

complete lack of effort to comply with the Order supports the
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trial court’s contempt Order. For this reason, we affirm the
trial court’s finding of civil contempt.

C. Fine for Contempt

PBE contends the trial court erred in ordering it to pay a
$10,000 fine in its contempt Order arguing that the fine was
punitive rather than coercive in nature. We agree.

In Jolly wv. Wright, our Supreme Court ridentified the
purpose of issuance of civil contempt fines, namely to coerce
compliance with a court ordexr. 300 N.C. 83, 92, 265 S.E.24 135,
142 {1980) (“The purpose of civil contempt is not to punish;
rather, its purpose is to use the court’s power to impose fines
or imprisonment as a method of coercing the defendant to comply
with an order of the court.”), overruled on other grounds,
McBride v. McBride, 334 N.C. 124, 431 S.E.2d 14 (1993); see also
Hicks ex. Rel Feiock v. Feiock, 485 U.S. 624, 99 L.E.2d 721
(1988) (civil contempt non-remittable fines are acceptable forms
of coercion for compliance with court orders); Bishop v. Bishop,
90 N.C. App. 499, 505, 369 S.E.2d 106, 109 (1988) ({adopting
Hicks). If the court imposes a fine as part of civil contempt,
the fine “is 1lifted as soon as [the contemnor] decides to comply
with the order of the court, or when it becomes apparent that

compliance with the order is no longer feasible.” Jolly, 300
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N.C. at 92, 265 S.E.2d at 142. The $10,000 fine should have
been lifted, in accordance with Jolly, on 17 June 2010, after
Dr. Hummel testified in the trial court and complied with the
dictates of the 26 March 2010 Order. Accordingly, we vacate the
trial court’s imposition of the fine against PBH.
IV. Conclusion

The trial court did not err by holiding PBH in contempt, as
there was competent evidence su@portingra finding c¢f contempt.
Further, PBH was not protected by sovereign immunity. However,
the trial court did err in imposing a fine against PBH after PBH
complied with its Order. Therefore, the Order of the trial
court is

Affirmed in part, and vacated in part.

Judges STEELMAN and STEPHENS concur.

Report per Rule 30 ().
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{b) of this section may not disclose the
identity of any patient.

§438.370 Federal financial participa-
tion.

(a) FFP at the 75 percent rate is
available in expenditures for EQR (in-
cluding the production of EQR results)
and EQR-related activities set forth in
§438.358 conducted by EQROs and their
subcontractors.

(b) FFP at the 50 percent rate is
available in expenditures for EQR-re-
lated activities conducted by any enti-
ty that does not qualify as an EQRO.

Subpart F—Grievance System

§438.400 Statutory basis and defini-

tions.

{a) Statutory basis. This subpart is
hased on sections 1902{a}(3), 1802{a)(4),
and 1932{b){4) of the Act. :

{1) Section 1302{a){3) requires that a
State plan provide an opportunity for a
fair hearing to any person whose claim
for assistance is denied or not acted
upon promaptly.

{2) Section 1302(a){4} requires that the
State plan provide for methods of ad-
ministration that the Secretary finds
necessary for the proper and efficient
operation of the plan.

{3) Section 1932(b)(4) requires Med-
icaid managed care organizations to es-
tablish internal grievance procedures
under which Medicaid enrollees, or pro-
viders acting on their behalf, may chal-
lenge the denial of coverage of, or pay-
ment for, medical assistance.

(b Definitions. As used in this sub-
part, the following terms have the indi-
cated meanings:

Actiort means—

In the case of an MCO or PIHP—

{1) The denial or limited authoriza-
tion of a requested service, including
the type or level of service:

{2) The reduction, suspension, or ter-
mination of a previeusly authorized
service:

{3) The denial, in whole or in part, of
payment for a service;

{4) The failure to provide services in
a timely manner, as defined by the
State:

(5 The failure of an MCO or PIHP to
act within the timeframes provided in
§438.408{b); or

§438.402

{6) For a resident of a rural area with
only one MCQ, the denial of a Medicaid
enrollee’s request to exercise his or her
right, under §438.52(b)(2)}{ii), to obtain
services outside the network.

Appeal means a request for review of
an action, as “‘action” is defined in this
section.

Grievance means an expression of dis-
satisfaction about any matter other
than an action, as “action” is defined
in this section. The term is also used to
refer to the overall system that in-
cludes grievances and appeals handled
at the MCO or PTHP level and access to
the State fair hearing process. (Pos-
sible subjects for grievances include,
but are not limited to, the quality of
care or services provided, and aspects
of interpersonal relationships such as
rudeness of a provider or employee, or
failure to respect the enrollee’s rights.)

§438.402

(a} The grievance system. Each MCO
and PIHP must have a system in place
for enrollees that includes a grievance
process, an appeal process, and access
to the State’s fair hearing system.

(b} Filing requirements—(1) Authority
to file. (i) An enrcllee may file a griev-
ance and an MCO or PIHF level appeal,
and may request a State fair hearing.

(ii} A provider, acting on behalf of
the enrolice and with the enrocllee's
written consent, may file an appeal. A
provider may file a grievance or re-
quest a State fair hearing on behalf of
an envollee, if the State permits the
provider to act as the enrcllee’s au-
thorized representative in doing so.

() Timing. The State specifies a rea-
sonable timeframe that may be no less
than 20 days and not to exceed 90 days
from the date on the MCO's or PHIP's
notice of action. Within that time-
frame—

(i) The enrollee or the provider may
file an appeal; and

(ii} In a State that does not require
exhaustion of MCO and PIHP level ap-
peals, the enrollee may request a State
fair hearing.

(3) Procedures. (i) The enrollee may
file a grievance either orally or in writ-
ing and, as determined by the State, ei-
ther with the State or with the MCO or
the PIHP.

General requirements.
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{ii) The enrcllee or the provider may
file an appeal either orally or In writ-
ing, and unless he or she requests expe-
dited resolution, must follow an oral
filing with a written, signed, appeal.

§438.404 Notice of action.

(a) Language and format requirements.
The notice must be In writing and
must meet the language and format re-
quirements of §438.10{c) and (d) to en-
sure ease of understanding.

(b} Content of notice. The notice must
explain the following:

(1) The action the MCO or PIHP or
its contractor has taken or intends to
take.

(2) The reasons for the action.

(3) The enrollee’s or the provider's
right to file an MCO or PIHP appeal.

(4) If the State does not require the
enrolliee to exhaust the MCO or PIHP
level appeal procedures, the enrollee’s
right to request a State fair hearing.

{5y The procedures for exercising the
rights specified in this paragraph.

{6) The circumstances under which
expedited resolution is available and
how to request it.

(1) The enrollee’s right to have bene-
fits continue pending resolution of the
appeal, how to request that benefits be
continued, and the -circumstances
under which the enrollee may be re-
quired to pay the costs of these serv-
ices.

(c) Timing of notice. The MCO or PIHP
must mail the notice within the fol-
lowing timeframes:

(1) For termination, suspension, or
reduction of previously authorized
Medicaid-covered services, within the
timeframes specified in §§431.211,
431.213, and 431.214 of this chapter.

() For denial of payment, at the
time of any action affecting the claim.

(3) For standard service authoriza-
tion decisions that deny or limit serv-
ices, within the timeframe specified in
§438.210{d)(1}.

(4) If the MCO or PIHP extends the
timeframe in accordance with
§438.210{d) (1}, it must—

(i) Give the enroliee written notice of
the reason for the decision to extend
the timeframe and inform the enrollee
of the right to file a grievance if he or
she disagrees with that decision; and

42 CFR Ch. IV (10-1-10 Edition)

(ii} Issue and carry out its determina-
tion as expeditiously as the enrollee’s
health condition reguires and no later
than the date the extension expires.

{5} For service authorization deci-
stons not reached within the time-
frames specified in §438.210(d) (which
constitutes a denial and is thus an ad-
verse action), on the date that the
timeframes expire.

(6) For expedited service authoriza-
tion decisions, within the timeframes
specified in §438.210(d}.

§438.406 Handling of grievances and
appeals.

(a) General requirements. In handling
grievances and appeals, each MCO and
each PIHP must meet the following re-
gquiremernts;

(1} Give enrollees any reasonable as-
sistance in completing forms and tak-
ing other procedural steps. This in-
cludes, but is not limited to, providing
interpreter services and toli-free num-
bers that have adequate TTY/TTD and
interpreter capability.

(2) Acknowledge rveceipt of each
grievance and appeal.

(3) Ensure that the individuals who
make decisions on grievances and ap-
peals are individuals—

(i) Who were not involved in any pre-
vious level of review or decision-mak-
ing; and

(ii) Who, if deciding any of the fol-
lowing, are health care professionals
who have the appropriate clinical ex-
pertise, as determined by the State, in
treating the enrollee’s condition or dis-
ease.

{(A) An appeal of a denial that is
hased on lack of medical necessity.

{(B) A grievance regarding denial of
expedited resolution of an appeal.

{C) A grievance or appeal that in-
volves clinical issues.

(b) Special requiremerits for appeals.
The process for appeals must:

(1) Provide that oral inquiries seek-
ing to appeal an action are treated as
appeals {to establish the earliest pos-
sible filing date for the appeal) and
must be confirmed in writing, unless
the enroliee or the provider requests
expedited resolution.

(2) Provide the enrollee a reasonable
opportunity to present evidence, and
allegations of fact or law, in person as
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well as in writing. (The MCO or PIHP
must inform the enrollee of the limited
time available for this in the case of
expedited resolution.}

(3} Provide the enrollee and his or her
representative opportunity, before and
during the appeals process, to examine
the enrollee's case file, including med-
ical records, and any other documents
and records considered during the ap-
peals process.

(#) Include, as parties to the appeal—

(i} The enrollee and his or her rep-
resentative; or

(ii) The legal representative of a de-
ceased enrollee’s estate.

§438.408 Resolution and notification:
Grievances and appeals.

(a) Basic rule. The MCO or PIHP must
dispose of each grievance and resolve
each appeal, and provide notice, as ex-
peditiously as the enrollee’s health
condition requires, within State-estab-
lished timeframes that may not exceed
the timeframes specified in this sec-
tion.

(b) Specific timeframes—(1) Standard
disposition of grievances. For standard
disposition of a grievance and notice to
the affected parties, the timeframe is
established by the State but may not
exceed 90 days from the day the MCO
or PIHIP receives the grievance.

(2) Standard resolution of appeals. For
standard resolution of an appeal and
notice to the affected parties, the State
must establish a timeframe that is no
longer than 45 days from the day the
MCO or PIHP receives the appeal. This
timeframe may be extended under
paragraph (c) of this section.

(3) Expedited resolution of appeals. For
expedited resolution of an appeal and
notice to affected parties, the State
must establish a timeframe that is no
longer than 3 working days after the
MCO or PIHP receives the appeal. This
timeframe may be extended under
paragraph (c) of this section.

(¢} Extension of timeframes—{1) The
MCO or PIHP may extend the time-
frames from paragraph (b) of this sec-
tion by up to 14 calendar days if—

(i) The enrcllee requests the exten-
sion; or

(ii) The MCO or PIHP shows {toc the
satisfaction of the State agency, upon
its request) that there is need for addi-

§438.408

tional information and how the delay
is in the enroliee’s interest.

{2) Requirements following extension. If
the MCO or PIHP extends the time-
frames, it must—for any extension not
requested by the enrollee, give the en-
rollee written notice of the reason for
the delay.

(d) Format of notice—(1) Grievances.
The State must establish the method
MCOs and PIHPs will use to notify an
enroliee of the disposition of a griev-
ance.

(2) Appeals. (i) For all appeals, the
MCO or PIHP must provide written no-
tice of disposition.

(ii) For notice of an expedited resolu-
tion, the MCQO or PIHP must also make
reasonable efforts to provide oral no-
tice.

(e) Contenit of notice of appeal resolu-
tion. The written notice of the resolu-
tion must include the following:

{1) The results of the resolution proc-
ess and the date it was completed.

{2) For appeals not resolved wholly in
favor of the enroilees-—

(i} The right fo request a State fair
hearing, and how to do so;

(ii) The right to request to receive
benefits while the hearing is pending,
and how to make the request; and

(iif) That the enrollee may be held
liable for the cost of those benefits if
the hearing decision upholds the MCO's
or PIHP's action.

() Requirements for State fair hear-
ings—(1) Availability. The State must
permit the enrollee to request a State
fair hearing within a reasonable time
period specified by the State, but not
less than 20 or in excess of 90 days from
whichever of the following dates ap-
plies—

(i) If the State requires exhaustion of
the MCO or PIHP level appeal proce-
dures, from the date of the MCO’s or
PIHFP's notice of resolution; or

(ii) If the State does not require ex-
haustion of the MCO or PIHP level ap-
peal procedures and the enrollee ap-
peals directly to the State for a fair
hearing, from the date on the MCO's ar
PIHP’s notice of action.

(2) Parties. The parties to the State
fair hearing include the MCO or PIHP
as well as the enrollee and his or her
representative or the representative of
a deceased enrollee’s estate.
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§438.410 Expedited resolution eof ap-
peals.

(a) General rule. Each MCO and PIHP
must establish and maintain an expe-
dited review process for appeals, when
the MCO or PIHP determines {for a re-
quest from the enrcllee} or the provider
indicates (in making the request on the
enrellee’s behalf or suppoerting the en-
rollee’s request) that taking the time
for a standard resolution could seri-
ously jeopardize the enrollee’s life or
health or ability to attain, maintain,
or regain maximum function.

(b) Punitive action. The MCO or PIHP
must ensure that punitive action is
neither taken against a provider who
requests an expedited rescolution or
supports an enrollee’s appeal.

{c) Action following denial of a request
for expedited resolution. If the MCO or
PIHP denies a request for expedited
resolution of an appeal, it must—

{1) Transfer the appeal to the time-
frame for standard resolution in ac-
cordance with §438.408(b}(2);

{2) Make reasonable efforts to give
the enrollee prompt oral notice of the
denial, and follow up within two cal-
endar days with a written notice.

§438.414 Information about the griev-
ance system to providers and sub-
contractors. :

The MCO or PIHP must provide the
information specified at §438.10(g){1)
about the grievance system to all pro-
viders and subcontractors at the time
they enter into a contract.

§438.416 Recordkeeping and reporting
requirements.

The State must reguire MCOs and
PIHPs to maintain records of griev-
ances and appeals and must review the
information as part of the State qual-
ity strategy,

§438.420 Continuation of benefits
while the MCO or PIHP appeal and
the State fair hearing are pending.

(a) Terminology. As used in this sec-
tion, "“timely” filing means filing on or
before the later of the following:

(1) Within ten days of the MCO or
PIHP mailing the notice of action.

(2) The intended effective date of the
MCO's or PIHP’s propesed action.
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(b) Continuation of benefits. The MCO
or PIHP must centinue the enrollee’s
benefits if—

(1) The enrollee or the provider files
the appeal timely;

(2) The appeal involves the termi-
nation, suspension, or reduction of a
previously authorized course of treat-
ment;

(3) The services were ordered Dy an
authorized provider;

(4) The original period covered by the
original authorization has not expired;
and :
(5} The enrollee requests extension of
benefits.

(c) Duration of continued or reinstated
benefits. If, at the enrollee’s request.
the MCO or PIHP continues or rein-
states the enrollee’s benefits while the
appeal is pending, the benefits must be
continued until one of following oc-
curs:

{1) The énrellee withdraws the ap-
peal.

(2) Ten days pass after the MCO or
PIHP mails the notice, providing the
resolution of the appeal against the en-
rollee, unless the enrcllee, within the
10-day timeframe, has requested a
State fair hearing with continuation of
benefits until a State fair hearing deci-
sion is reached.

(3) A State fair hearing Office issues
a hearing decision adverse to the en-
rollee.

(4) The time period or service limits
of a previously authorized service has
been met.

(d) Enrollee responsibility for services
furnished while the appeal is pending. If
the final resolution of the appeal is ad-
verse to the enrollee, that is, upholds
the MCO’s or PIHP's action, the MCO
or PTHP may recover the cost of the
services furnished to the enrollee while
the appeal is pending, to the extent
that they were furnished solely because
of the requirements of this section, and
in accordance with the policy set forth
in §431.230{b) of this chapter.

§438.424 Effectuation of reversed ap-
peal resolutions.

(a) Services not furnished while the ap-
peal is pending. If the MCO or PIHF, or
the State fair hearing officer reverses a
decision to deny, limit, or delay serv-
ices that were not furnished while the
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appeal was pending, the MCO or PIHP
must authorize or provide the disputed
services promptly, and as expeditiously
as the enrcllee’s health condition re-
quires.

(b) Services furnished while the appeal
is pending. If the MCO or PIHP, or the
State fair hearing officer reverses a de-
cision to deny authorization of serv-
ices, and the enrollee received the dis-
puted services while the appeal was
pending, the MCO or the PIHFP or the
State must pay for those services, in
accordance with State policy and
regulations.

Subpart G [Reserved]

Subpart H—Certifications and
Program Integrity

§438.600 Statutory basis.

This subpart is based on sections
1902{a)(4), 1902(2)(19), 1303(m), and
1932{d) (1) of the Act.

(a) Section 1902{a)(d) requires that
the State plan provide for methods of
administration that the Secretary
finds necessary for the proper and effi-
cient operation of the plan.

(b} Section 1902(a)}(i19) requires that
the State plan provide the safeguards
necessary to ensure that eligibility is
determined and services are provided
in a manner consistent with simplicity
of administration and the best inter-
ests of the recipients.

(c) Section 1903(m) establishes condi-
tions for payments to the State with
respect to contracts with MCOs.

(@ Section 1932(d)(1) prohibits MCOs
and PCCMs from knowingly having cer-
tain types of relationships with indi-
viduals excluded under Federal reguia-
tions from participating in specified
activities, or with affiliates of those in-
dividuals.

§438.602 Basic rule.

As a condition for receiving payment
under the Medicaid managed care pro-
gram, an MCO, PCCM, PIHP, or PAHP
must comply with the applicable cer-
tification, program integrity and pro-
hibited affiliation requirements of this
subpart.

§438.608

§438.604 Data that must be certified.

(a) Data certifications. When State
payments to an MCO or PTHP are based
on data submitted by the MCO or
PIHP, the State must require certifi-
cation of the data as provided in
§438.606. The data that must be cer-
tified include, but are not limited to,
enrollment information, encounter
data, and other information required
by the State and contained in con-
tracts, proposals, and related docu-
ments.

(b) Additional certifications. Certifi-
cation is required, as provided in
§438.606, for all documents specified by
the State.

$438.606 Source, content, and timing
of ceriification.

(a) Source of certification. For the data
specified in §438.604, the data the MCO
or PIHP submits to the State must be
certified by one of the following;

(1) The MCO’s or PIHP's Chief Execu-
tive Officer.

(2) The MCO’s or PIHP’s Chief Finan-
cial Officer.

(3) An individual who has delegated
authority to sign for, and who reports
directly to, the MCO’s or PIHF's Chief
Executive Officer or Chief Financial
Officer.

(b) Content of certification. The certifi-
cation must attest, based on best
knowledge, information, and belief, as
follows:

{1} To the accuracy, completeness
and truthfulness of the data.

(2 To the accuracy, completeness
and truthfulness of the documents
specified by the State.

{c) Timing of certification. The MCO or
PIHF must submit the certification
concurrently with the certified data.

§438.608 Program
ments.

{a) General requirement. The MCQO or
PIHFP must have administrative and
management arrangements or proce-
dures, including a mandatory compli-
ance plan, that are designed to guard
against fraud and abuse.

{b) Specific requirements. The arrange-
ments or procedures must include the
following:

{1} Written policies, procedures, and
standards of conduct that articulate

integrity require-
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7. nformation About the Grievance
System to Providers and Subcontractors
{Proposed §438.414)

Proposed §438.414 required that the
MCO or PTHP must provide the
information specified at § 438.10(g)(1)
about the grievance system to all
providers and subcontractors at the time
they enter into a contract.

Comment; One commenter requested
that CMS require that information about
the grievance system be provided fo
subcontractors as well as to contracting
providers.

Response: Proposed § 438.414, which
is unchanged in this final ruls, already
provided that this information must be
provided to providers “and
subcontractors.”

8. Recordkeeping and Reporting
Requirements (Proposed §438.416)

Proposed § 438.416 required the State
to raquire MCOs and PIHPs to maintain
records of grievances and appeals and
review the informaticn as part of the
State guality strategy.

Comment: Commenters urged that the
regulation require States to provide
members of the public, upon request,
with MCO and PHP summaries of
grievance and appeal logs.

Response: States have the authority to
require that MCOs and PIHPs make
available to the State, or at the State’s
option, to members of the public,
grievance and appeal logs or other MCO
and PIHP grievance system documents.
We do not agree that we should
mandate this, howsever. In some cases,
raw appeals data may be confusing to
the public, or potentiaily misleading.
We believe States are in the best
position to decide how such
information should be presented to the
public. In designing their guality
strategies, States should consider what
information they and the public will
need to support those strategies.

3. Continuation of Benefits When an
MCO or PIHP Appeal of a Termination,
Suspension, or Reduction, and State
Fair Hearing on Such an Action, are
Pending (Proposed § 438.420}

Proposed §438.420 required that
when the dispute involves the
termination, suspension, or reduction of
a previously authorized course of
treatment, the MCO or PIHP must
continite the enrollee’s benefits until
issuance of the final appeal decision or
State fair hearing decision, if all of the
following occur:

s The enrollee or the provider files
the appeal timely.

» The services were ordered by an
authorized provider.

* The period covered by the
authorization has not expired.

e The earolles requests such an
extension of benefits.

We specified that timely filing means

filing on or hefore the later of either the

expiration of the timeframe specified by
the State (in accordance with

§ 438.404{c)(2)) and communicated in
the notice of action or the intended
effective date of the MCO’s or PIH?'s
proposed action,

This provision would apply only
when the MCO or PIHP physician
initially authorized the services (that is,
it would not apply to pre-service
authorization requests that were denied)
and when the beneficiary requests the
services be continued (that is, the mere
action of filing for an appeal or State fair
hearing in a timely manner is not
sufficient for benefits to be continued).
The continuation of benefits provision
would not require a further statement of
authorization from the MCO or PIHP
physician or affect benefits not
originally authorized.

If the MCO or PIHP continues or
reinstates the enrollee’s benefits while
the appeal is pending, under proposed
§ 438.420{c), the benefits must be
continued until one of the following
OCCurs:

+ The enrollee withdraws the appeal.

+ The MCO or PILP resolves the
appeal against the enrollee, unless the
enrollee has requested a State fair
hearing with continuation of benefits
until a State fair hearing decision is
reached.

o A State fair hearing officer issues
a hearing decision adverse to the
enrollee,

Beneficiaries who have received
continuation of benefits while they
appeal to the MCO or PIHP are not
obligated to pursue their appeal further,
through the State fair hearing process, if
the MCO or PIHP denies their appeal. It
remains the beneficiaries’ choice. It is
important to note, however, that
enrollees who lose their appeal at either
the MCO, PIHP or State fair hearing
tevels will be liable for the costs of all
appealed services from the later of the
effective date of the notice of intended
action or the date of the timely-filed
appeal, through the date of the denial of
the appeal. As a result, in § 438.420(d),
we proposed that if the final resolution
of the appeal is adverse to the enrollee
{that is, it upholds the MC(’s or PIHP's
action) the MCO or PTHP may recover
the cost of the services furnished fo the
enrollee while the appeal was pending,
to the extent that they were furnished
solely because of the requirements of
this section, and in accordance with
§431.230(b}.

Comment: Many commenters pointed
out that the proposed rule does not
specify all the same circumstances set
forth in §§431.230 and 430.231 as
situations in which benefits must be
continued cor reinstated. These
commenters specifically cited advanced
notice requirements, and argusd that
this rewards MCOs and PIHPs that do
not provide advanced notice.

Response: We disagree with the
commenters. MCOs, PIHPs, and States
have a strong incentive to notify
entollees timely of any reduction,
limitation, or suspension of existing
services. While enrollees have to
actively request continuation of benefits
while filing an appeal, they must be
given the cpportunity to do so before
the benefits are reduced, limited, or
suspended. And since enrcllees have
this right until an adverse State fair
hearing decision {assurning of course
that he or she follows the applicsble
rules}, a delay in notice only gives
enrolless benefits for a longer period of
time. However, in response fo this
comment, we now staie in the
regulation text that the enrollee has 10
days after the MCO or PIHP mails the
notice of action to request continuation
of benefits. Therefore, even if the
effective date of action has passed, an
MCO or PIHP may not discontinue those
benefits until 10 days after the notice is
mailed. We believe that this sufficiently
addresses the commenters’ concern.

Comment: We received many
comiments regarding enrollees’ rights {o
continuation of benetits during the MCO
and PTHP appeal process. Several
commenters thought that the regulations
mandate that MCOs and PTHPs continue
benefits in all cases in which the appeal
involves services that are being
terminated or reduced. Several
commenters felt that continuation of
benefits pending resolution of an appeal
or State fair hearing, without financial
risk, is one of the most important
protections needed for managed care
enrollees.

In contrast, several other commenters
were opposed to extending continuation
of benefits requirements to the MCO and
PIHP appeal process. One commenter
contended that this requirement would
have significant cost implications for
MCOs and PTHPs. Anotiher commenter
felt that benefits should be continued
only at the point when an enroliee
requests a State fair hearing.

One commenter thought that
requiring MCOs and PHPs to continue
benefits wounld place them in an
untenable posiiion with their providers,
compromising their ability to manage
care and cost. This commenter
expressed concern that this provision
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may damage managed care programs,
and believed it was unnecessary, given
the requirement of expedited review of
appeals in cases in which a delay could
ieopardize health.

HResponse: Because we allow States to
require exhaustion of the MCO and
PIHP appeal before receiving a Slate fair
hearing, we believe that, in order for the
right to continuad benefits during a
State fair hearing to be meaningful,
continuation of benefits must begin with
the filing of an MCQ or PIHP appeal,
and continue until the State fair hearing
decision. Given that, with few
exceptions, the overall 30-day
timeframe for a final fair hearing
decision applies even when exhaustion
is required, the amount of time benefits
must be continued is the same under
this final rule as under the longstanding
fair hearing system. Continuation of
benefits at the MCO and PTHP level thus
is part of the same longstanding right to
continuation of benefits that has existed
for Medicaid beneficiaries when
services are reduced or terminated.

As in fee-for-service, under managed
care, the right to continuation of
benefits is not exercised without
financial risk to the beneficiary of
payment for services provided should
he or she lose the appsal. Otherwise,
MCOs, PTHPs, or States would be
unfairly liable for treatment in which
they were correct in limiting, reducing,
or suspending. It is because of this
potential risk for enroilees that we
require that the enrollee specifically
request continuation of benefits, Under
§438.404(b){7}, the notice of adverse
action must include an explanation of
this choice.

While expedited appeals will
decrease the amount of time MCOs and
PIHPs are liable to continue benefits for
enrollees with pending appeals, the
expedited appeal process does not
snbstitute for the protection provided to
Medicaid beneficiaries of the right to
continuation of previously authorized
Lenefits pending the cutcome of a State
fair hearing decision.

If the benefit is a Medicaid covered
service, but not an MCO or PIHP
covered service, the State, not the MCO
or PIFP is responsible for providing
thase services pending the outcome of
the State fair hearing. :

Comment: Several commenters
requested that § 438,420 should clearly
state that re-authorization of a service at
a lower level than previously received,
or a denial of re-anthorization, is a
termination or reduction of the service
requiring the continuation of benefits
pending appeal. Other commenters
requested that we make clear in the
regulation text that continuation of

henefits does not inclnde the expiration
of an approved number of visits through
an authorized course of treatment.

Response: As noted above, we agree
that the expiration of an approved
number of visits does not constitute a
termination for purposes of notice and
continuation of benefits. If an enrollee
requests re-authorization for services
and the MCO or PIHP dentes the reguest
or re-authorizes the services at a lower
level than requested, the MCO or PIHP
must treat this request as a new service
authorization request and provide
notice of the denial. We have explained
ahove that the language in the proposed
rule already limited the right to
gontinued benefits to services that were
authorized. In response to this
comment, in order to make clear that the
continuation of benefits itself is not
what we mean by “authorized,” we
have revised §438.420(b){4} by adding
the word “original” to make clear that
benefits are only continued to the extent
they were originally authorized. As
noted above, we also have added a new
§438.420(c)(4) in this final rule to make
clear that when benefits are continued
under § 438.420(b}, they may be
discontinued when the original
authorization expires.

Comment: One commenter was
concerned about the status of enroliees
who received authorization for a course
of treatment from a non-network
physician but then had those benefits
Hmited by a new MCO once the course
of treatment had begun. They believe
that these enrollees need protection for
their benefits.

Hesponse: An enrolles who has his or
her existing benefits reduced, limited, or
suspended by an MCO, PIHP, or State
has the right to request a continuation
of benefits regardless of the source as
long as it originated from a Medicaid
participating provider. It is the State’s
decision as to what entity is liable for
those benefits during the appeals
Process,

Comment: Ong commmenter argued
that discontinuing services being
provided by an MCO without a State fair
hearing was unconstitutional.

Response: We do not believe that we
need reach constitutional issues (such
as, reparding whether a property interest
or State action exist) because Medicaid
beneficiary rights are directly addressed
in section 1902(a)(3} and 1932(b)(4), and
it is these statutory rights that are
implemented in this final rule. As noted
above, we believe that if services are
discontinued on the date the
authorization expires, this is not a
“termination” of services that the
enrollee had any right to expect to
receive, and thus is not a termination

within the meaning of section 1902(a){3)
and the implementing regulations. In
the case of a termination of authoerized
services prior to the expiration date of
the authorization, we agree with the
commentsr that a beneficiary should
have the right to have these benefits
continue pending a hearing on the
termination. We provide the enrolles
with 10 days to request to have benefits
continue under these circumstances,
pending an appeal and State fair
hearing. We believe that this process is
fully consistent with the Medicaid
statute and constifutional requirements,
to the extent applicable.

Comment: Several commenters
requested that we delete the
requirement that the beneficiary must
request continued benefits, They
contended that this requirement was
consiitutionaliy defective in that they
believed continued benefits, without
pre-requisites to obtaining them, to be
required nader due process.

The commenters noted that while the
existing regulation at §431.230(b)
provides for the possibility of
recoupment, benefits are continued
when an appeal is filed timely. The
commenters found no reason to change
this long-standing rule for beneficiaries
who are recelving services through an
MCO or PIHP. Also, several commenters
believed that proposed § 438.420{c}(2)
made it impossible for benefits to
continue through a State fair hearing,
because a bensficiary would have had to
file for a State fair hearing befors the
MCO or PIHP had even made its
internal appeal decision in order for
benefits to continue.

HResponse: Again, we do not believe
we need reach constitutional issues
hers, but that the final rule as proposed
is fully consistent with any applicable
constitutional requirements. It is not
true that benefits continue under fee-for-
service Medicaid “without pre-
requisites to obtaining them.” Benefits
only continue under fee-for-service if
the beneficiary timely files an appeal.
We do not see the difference between
requiring the filing of an appeal for
benefits to continue and requiring that
as part of such an appeal, the
beneficiary request that benefits
continue. Indeed, given the possibility
of beneficiary liability in hoth cases, we
believe that the appreach in this final
rule is more protective of beneficiary
rights. Under this rule, after an action,
the beneficiary will be notified both of
this right to continuation of benefits and
the possible liability for services if the
fina} decision is not in his or her favor.
Thus, we believe the general concern
about continued benefits not being
automatic with an appeal is unfounded,
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Howsever, we agree with the concerns
expressed by several commenters’ that
proposed § 438.420{c}(2) could make it
impossible for benefits to continue
through a State fair hearing as proposed.
Therefore, in response to these
comments, we have revised
§438.420{c}(2} by requiring
beneficiaries to re-request continuation
of benefits within 10 days after the
mailing of the internal appeal decision
against the enrolles, in order to preserve
continuation of benefits during a State
fair hearing.

10. Effectuation of Reversed Appeal
Resolutions {Proposed § 438.424)

Propased § 438.424 required that if
the MCO, PIHP, or the State fair hearing
officer reverses a decision to deny, limit,
or delay services that were not
turnished while the appeal was
pending, the MCO or PIHP must
authorize or provide the disputed
services promptly, and as expeditiousty
as the enrcllee’s health condition
requires, Furthermore, if the MCO,
PIHP, or the State fair hearing officer
reverses a decision {o deny
authorization of services, and the
enrollee received the disputed services
while the appeal was pending, the
MCO, PIHP, or the State would be
required to pay for those services, in
aceordance with State policy and
regulations.

Comment: Many commenters
supported a time frame of no more than
10 days for an MCO or FIHP to provide
or pay for services subseguent to a State
fair hearing because enrollees with
successful appeals should not have io
adjudicate over the word “promptly.”

Response: We disagree that MCOs and
PIHPs should be held fo a Federal
timeframe to provide or pay for services,
because such a timeframe may not be
reasonable in the case of the
circumstances of all States. Consistent
with the State fair hearing policy in
§431.246, we are requiring that the
services are provided promptly, or as
expeditiously as the enrollee’s health
condition requires. We believe that the
States are in the best position to decide
whether to require specific time limits
if they choose,

F. Certifications and Program Integrity
(Subpart H}

Fraud and abuse can negatively affect
both the quality of health care services
rendered to Medicaid beneficiaries, and
an MCO’s, PIHP’s, PAHP’s, or PCCM’s
financial viability. Promoting program
integrity within Medicaid managed care
programs can protect against misspent
Medicaid program funds, and promote
guality health care services. Proposed

subpart H of part 438 contains
safeguards against fraud and abuse and
requires that organizations with
Medicaid contracts make a commitment
to a formal and effective frand and
abuse program.

In proposed §438.600 we stated that
the statutory basis for this subpart is
under sections 1902(a){4} and
1802(a){(19} of the Act. These sections
require that methods be provided in the
State plan for the proper and efficient
operation of the plan and that
safeguards are provided consistent with
the best inierests of the recipients.

In proposed §438.602 we provided
that the certification and program
integrity requirements contained in
subpart H apply to MCOs and PIHPs as
a condition for contracting and for
receiving payment under the Medicaid
managed care program.

In proposed §438.604 we provided
that dafa, including entollment and
encounter data, must be certified and
submitted to the State, if State payments
are based on the data. We also specified
that other information required by the
State and information included in
contracts, proposals, and other related
documents must be certified. We also
required in § 438.604(b} that the MCO or
PIHP certify that they are in substantial
compliance with the terms of the
contract.

In proposed § 438.606 we required
that certifications be provided
concurrently with the data they relate
to, and required that certificaticns be
signed by the MCO’s or PIHP’s Chief
Execufive Officer, Chief Financial
Officer, or an individual delegated
authority to sign for one of these
individuals. We proposed that the
certifications must include attestations
to the truthfulness, accuracy, and
completeness of the data based on best
knowledge, information, and belief.

In proposed § 438.608 we required
that each MCO or PIHP have
administrative and management
arrangements or procedures, including a
mandatory compliance plan, designed
to guard against fraud and abuse, This
section also outlined the required
elements to be included in the
arrangements and procedures.

In this final rule we are making a
technical correction to add two
additional sources of authority. First, we
are adding a citation to section 1903{m),
which estahlishes conditions for
payments to the State with respect to
contracts with MCOs. Second, we are
adding a new §438.610 to incorporate
the requirements of section 1932(d}(1) of
the Act. That provision of the statute is
self-implementing, and therefore we did
1ot include it in the proposed

regulation. However, we are including
the substance of the requirement in this
final regulation to make it easier for the
public to find all the relevant provisions
in cne place. Under the authority of
section 1902(a}(4) of the Act, we are also
applying these provisions to PIHPs and
PAHPs.

We believe it is in the best interests
of State Agencies, MCOs, PCCMs,
FIHPs, PAIPs, and CMS 1o significantly
aid in the fight against fraud and abuse
and the requirements of this subpart
work to achieve that goal.

Comment: One commenter proposed
that we develop a standard form for
certifications since we are requiring
certifications by the Chief Executive
Officer or the Chief Financial Officer or
other person who is delegated the
authority of the MCO or PIHP to certify
data submitted.

Response: We disagree with the
commenter as we wish to maintain State
flexibility in this area. In §§ 438.604 and

' 438.606 respectively, we provide that

data certifications are required if data
are being used to set payments. We have
described the source, content, and
timing required for certifications. We do

- not, however, wish to be overly

prescriptive and therefore, we are not
prescribing the format of the
certifications. H the commenter is
reguesting a sample format that could be
used as a model certification form, one
can be found on the CMS website at
http://'www.hcfa.gov/medicaid/letters/
smd80700.htm in the document )
entitled, “Guidelines for Addressing
Fraud and Abuse in Medicaid Managed
Care” at appendix 2.

Comment: One commenter suggested
that it is unclear as to when
certifications are required and if the
certifications of data to set payments is
meant to reference payments under the
current contract year or for proposed
coniract years. The commenter also
believes that the requirements for
certifications for substantial compliance
with the terms of the contract are
unclear.

Response: In §438.604(a) we require
that MCOs and PIHPs provide
certification of data requested by the
State if payments to the MCOs and
PIHPs are based on the data submitted,
and in § 438.606{c) we require that
MCOs and PIHPs submit the
certification concurrently with the data.
This applies regardless of whether the
data are used for setting payments for
current contract years, or for other
contract years. If data are not being used
to set payments, then certifications
would nat be required. '

We agree with the commenter that
clarification is necessary regarding







CHAPTER 3 - HEARINGS DIVISION
SECTION .0100 - HEARING PROCEDURES

26 NCAC 03 .0101 GENERAL

(2) The Rules of Civil Procedure as contained in G.S. 1A-1, the General Rules of Practice for the Superior
and District Courts as authorized by G.S. 7A-34 and found in the Rules Volume of the North Carolina
General Statutes shall apply in coatested cases in the Office of Administrative Hearings {OAH) unless
another specific statute or rule of the Office of Administrative Hearings provides otherwise.

(b) The Office of Administrative Hearings shall supply forms for use in contested cases. ‘These forms shall
conform to the format of the Administrative Office of the Cowrts' Judicial Department Forms Manual.

{¢) The Office of Adminisirative Hearings shall permit the filing of contested case documents and other
pleadings by facsimile (fax) or electronic mail by an attached file either in PDF format or a document that
is compatible with or convertible to the most recent version of Microsoft Word. Electronic mail with
attachment shall be sent by electronic transmission to: oah.clerks@nemail.net. The faxed or electronic
documents shall be deemed a "filing" within the meaning of 26 NCAC 03 .0102(a)(2} provided the original
signed document and one copy is received by OAH within seven business days following the faxed or
cloctronic transmission. Other electronic transmissions, for example, electronic mail without attached file
as specified in this Paragraph, shall not constitute a valid filing with the Office of Administrative Hearings.
(d) Every pleading and other documents filed with OAF! shall be signed by the attorney who prepared the
document, if it was prepared by an attorney, and shall contain his name, address, telephone number, and
North Carolina State Bar number. An original and one copy of each document shall be filed.

(¢) Except as otherwise provided by statuies or by rules adopted wnder G.S. 150B-38(h), the rules
contained in this Chapter shall govern the conduct of contested case hearings under G.S. {50B-40 when an
Administrative Law Judge has been assigned to preside in the contested case.

History Note: Authority G.S. 74-750; 74-751(a); 150B-40(c);
Eff August 1, 1986;
Amended Eff. January 1, 2006; April 1, 2004; April 1, 2001; August 1, 2000; February I,
1994; July 1, 1992; May I, 1989; January 1, 1989.
26 NCAC 03.0102 DEFINITIONS AND CONSTRUCTION
(2) The definitions contained in G.S. 150B-2 are incorporated herein by reference. In addition, the
following definitions apply:

§)] "Chief Administrative Law Judge” means the person appointed' according to G.S.
TA-752.
2) "File or Filing" means to place the paper or item to be filed into the care and custody of

the chief hearings clerk of the Office of Administrative Hearings, and acceptance thereof
by him, except that the administrative law judge may permit the papers to be filed with
him in which event the administrative law judge shall note thereon the filing date. All
documents filed with the Office of Administrative Hearings, except exhibits, shall be in
duplicate in letter size 8 1/2" by 11".

(3) "Service or Serve” means personal delivery or, unless otherwise provided by law or rule,
delivery by first class United States Postal Service mail or a licensed overnight express
mail service, postage prepaid and addressed to the person to be served at his or her last
known address. A Certificate of Service by the person making the service shall be
appended to every document requiring service under these Rules. Service by mail or
licensed overnight express mail is complete upon placing the item to be served, enclosed -
in a wrapper addressed to the person to be served, in an official depository of the United
States Postal Service or upon delivery, postage prepaid and wrapped in a wrapper
addressed to the person to be served, to an agent of the overnight express mail service.

(b) The rules of statutory construction contained in Chapter 12 of the General Statutes shall be applied in
the construction of these Rules.

History Note: Authority G.S. 74-752; 150B-11; 150B-23;
Eff August 1, 1986;
Amended Eff October I, 1991, January 1, 1989; November I, 1987 September 1, 1986.




26 NCAC 03.0103 COMMENCEMENT OF CONTESTED CASE: NOTICE

(2) A contested case in the Office of Administrative Hearings is commienced by the filing of a petition as
required by G.S. 150B-23.

(b) Within five days of filing a petition to commence a contested case, the Chief Administrative Law Judge
shall assign an administrative law judge to the case. Within ten days of the filing of a petition commencing
4 contested case, the chief hearings clerk of the Office of Administrative Hearings shall serve a Notice of
Contested Case Filing and Assignment upon all who are parties to the dispute. The notice shall contain the

following:
e} Name of case and date of filing;
2 Narne, address, and telephone number of the administrative law judge; and
(3) A request that the party send within 30 days a copy of the document constituting the

agency action that caused the filing of the petition.

History Note: Authority G.S. 150B-11; 150B-23; 150B-33;
Eff: August 1, 1986;
Amended Eff October 1, 1991; November 1, 1987; September 1, 1986.

26 NCAC 43 .0104 ORDER FOR PREHEARING STATEMENTS

The administrative law judge may serve all parties with an Order for Prehearing Statements together with,
or after service of, the Notice of Contested Case Filing and Assignment. The parties thus served shall,
within 30 days of service, file the requested statements setting out the party's present position on the

following:
(1) The nature of the proceeding and the issues to be resolved,
2) A brief statement of the facts and reasons supporting the party's position on each matter
in dispute;

(3) A list of proposed witnesses with a brief description of his or her proposed testimony;
(4) A description of what discovery, if any, the party will seek to conduct prior to the
contested case hearing and an estimate of the time needed to complete discovery;

5 Venue considerations;

(6) Estimation of length of the hearing;

{7 The name, address, and telephone number of the party's attorney, if any; and
(8) Other special matters.

History Note: Authority G.8. 1508-33;
Eff August 1, 1986;
Amended Eff. October 1, 1991; November I, 1987.

26 NCAC 03 .0105 DUTIES OF THE ADMINISTRATIVE LAW JUDGE
fn conjunction with the powers of administrative law judges prescribed by G.S. 150B-33 and G.3. 150B-
36, the administrative faw judge shall perform the following duties, consistent with law:

(D Hear and rule on motions;

) Grant or deny continuances;

3 Issue orders regarding prehearing matters, including directing the appearance of the
parties at a prehearing conference;

4 Examine witnesses when deemed necessary to make a complete record and to aid in the
fuli development of material facts in the case;

(5} Make preliminary, interlocutory, or other orders as deemed appropriate;

(6} Grant dismissal when the case or any part thereof has become moot or for other reasons;
and

(7 Apply sanctions in accordance with Rule .0114 of this Section.




History Note: Authority G.S. 74-751(a); 8C-1, Rule 614, 1 50B-33, 150B-36;
Eff- August 1, 1986;
Amended Eff. April 1, 2001; February 1, 1994; November I, 1987.

26 NCAC 03 .0106 CONSENT ORDER: SETTLEMENT: STIPULATION

Informal disposition may be made of a contested case or an issue in a contested case by stipulation,
agreement, or consent order at any time during the proceedings. Parties may enter into such agreements on
their own or may ask for a settlement conference with an administrative law judge to promote consensual
disposition of the case.

History Note: Authority G.S. 130B-31(b);
Eff August I, 1986;
Amended Eff. November 1, 1987.

26 NCAC 03.0167 . SETTLEMENT CONFERENCE

(2) A settlement conference is for the primary purpose of assisting the parties in resolving disputes and for
the secondary purpose of narrowing the issues and preparing for hearing.

{b) A settlement conference shall be held at the request of any party, the administrative law judge, or the
Chief Administrative Law Judge. Upon receipt of the request, the Chief Administrative Law Judge shall
assign the case to another administrative law judge for the purpose of conducting a settlement conference.

Unless both parties and the administrative law judge agree, a unitateral request for a seftlement conference
shall not constitute good cause for a continuance. The conference shall be gonducted at a time and place
agreeable to all parties and the administrative law judge. It shall be conducted by telephone if any party
would be required to travel more than 50 miles to attend, unless that party agrees to travel to the location
set for the conference. If a telephone conference is scheduled, the parties must be available by telephone at
the time of the conference.

(c) All parties shall attend or be represented at a settlement conference under the same requirements as
provided for in a mediation settlement conference under Rule .0204(a) of this Chapter. Parties or their
representatives shall be prepared to participate in settlement discussions.

(d) The parties shall discuss the possibility of settlement before a settlement conference if they believe that
a reasonable basis for settlement exists,

(e) At the setilement conference, the parties shall be prepared to provide information and to discuss all
matters required in Rule .0104 of this Section. '

(f) If, following a settlement conference, a settlement has not been reached but the parties have reached an
agreement on any facts or other issues, the administrative law judge presiding over the settlement
conference shall issue an order confirming and approving, if necessary, those matters agreed upon. The
order is binding on the administrative law judge who is assigned to hear the case.

History Note: Authority G.8. 74-751(a); 150B-22; 150B-31 {(b);
Eff August 1, 1986;
Amended Eff. April 1, 2001; February 1, 1994; November 1, 1987; September 1, 1956,

26 NCAC 03 0108 PREHEARING CONFERENCE

(a) The purpose of the prehearing conference is to simplify the issues to be determined, to obtain
stipulations in regard to foundations for testimony or exhibits, to obtain stipulations of agreement on
nondisputed facts or the application of particular laws, to consider the proposed witnesses for each party, to
identify and exchange documentary evidence intended to be introduced at the hearing, to determine
deadlines for the completion of any discovery, to establish hearing dates and locations if not previously set,
to consider such other matters that may be necessary or advisable and, if possible, to reach a settlement
without the necessity for further hearing. Any final settlement shall be set forih in a settlement agreement
or consent order and made a part of the record.

(b) Upon the request of any party or upon the administrative law judge's own motion, the administrative
law judge may hold a prehearing conference prior to a contested case hearing. The administrative law
judge may require the parties to file prehearing statements in accordance with Rule .0104 of this Section.




A prehearing conference shall be an informal proceeding conducted expeditiousty by the administrative law
judge. Agreements on the simplification of issues, amendments, stipulations, or other matters may be
entered on the record or may be made the subject of an order by the administrative law judge. Venue for
purposes of a prehearing conference shall be determined in accordance with G.5. 150B-24.

History Note: Authority G.S. 150B-33(b)(4),(3);
Eff- August I, 1986;
Amended Eff. February 1, 1994; April 1, 1990; November 1, 1987

26 NCAC 03 .0109 NOTICE OF HEARING
The content and the manner of service of the Notice of Hearing shall be as specified in G.S. 150B-23 (b)
and (c).

History Note:  Authority G.S. 150B-23;
Eff August 1, 1986,
Amended Eff. October 1, 1991, November I 1987.

26 NCAC 03 .0110 DISQUALIFICATION OF ADMINISTRATIVE LAW JUDGE

Any party may file an affidavit of personal bias or disqualification pursuant to G.S. 150B-32(b). An
administrative law judge shall withdraw from participation in a contested case if at any time he deems
himself disqualified for any reason.

History Note: Authority G.S. 150B-32(b);
Eff August 1, 1986;
Amended Eff November 1, 1987.

26 NCAC 03 .0111 CONSOLIDATION OF CASES

(a) The Chief Administrative Law Judge of the Office of Administrative Hearings may order a joint
hearing of any matters at issue in contested cases nvolving common questions of law or fact or multiple
proceedings involving the same or related parties, or may order the cases consolidated or make other orders
to reduce costs or delay in the proceedings.

(b) A party requesting consolidation shall serve a petition for consolidation on all parties to the cases to be
consolidated and shall file the original with the Office of Administrative Hearings, together with a
Certificate of Service showing service on all parties as herein required. Any party objecting to the petition
shall serve and file his objections within 10 days after service of the petition for consclidation.

(c) Upon determining whether cases should be consolidated, the Chief Administrative Law Judge shall
serve a written order on all parties which contains a description of the cases for consolidation and the
reasons for the decision.

(d) Nothing contained in this Rule shall be deemed to prohibit the parties from stipulating and agreeing to -
a consolidation which shall be granted upon submission of a written stipulation signed by all the parties to
the Chief Administrative Law JTudge.

(¢} Following receipt of a notice of or order for consolidation, any party may petition for severance by
serving it on all other parties and filing it with the Office of Administrative Hearings at least seven days
prior to the first scheduled hearing date. If the Chief Administrative Law Judge finds that the consolidation
will prejudice any party, he shall order the severance or other relief which will prevent the prejudice from
occurring.

History Note: Authority G.S. 150B-23; 150B-31;
Eff August 1, 1956,
Amended Eff, January I, 1987, September 1, 1986.




26 NCAC 03.0112 DISCOVERY

(&) Discovery methods are means designed to assist parties in preparing to meet their responsibilities and
protect their rights during hearings without unduly delaying, burdening or complicating the hearings
process and with due regard to the rights and responsibilities of other parties and persons affected.
Accordingly, parties are obliged to exhaust all less formal opportunities to obtain discoverable material
before utilizing this Rule.

(b) Any means of discovery available pursuant to the North Carolina Rules of Civil Procedure, G.S. 1A-1,
is allowed. If the party from whom discovery is sought objects to the discovery, the party seeking the
discovery may file a motion with the administrative law judge to obtain an order compelling discovery. In
the disposition of the motion, the party seeking discovery shall have the burden of showing that the
discovery is needed for the proper presentation of the party's case, is not for purposes of delay, and that the
issues in controversy are significant enough to warrant the discovery. In ruling on a motion for discovery,
the administrative law judge shall recognize all privileges recognized at law.

(¢) When a party serves another party with a Request for Discovery, that request need not be filed with the
Office of Administrative Hearings but shall be served upon all parties. '

(d) The parties in any contested case shall immediately commence to exchange information voluntarily, to
seek access as provided by law to public documents and to exhaust other informal means of obtaining
discoverable material.

(e} All discovery shall be completed no later than the first day of the contested case hearing. An
administrative law judge may shorten or lengthen the period for discovery and adjust hearing dates
accordingly and, when necessary, allow discovery during the pendency of the contested case hearing.

(f) No later than 15 days from receipt of a notice requesting discovery, the receiving party shall:

(1 move for relief from the request;
{2) provide the requested information, material or access; or
(3) offer a schedule for reasonable compliance with the request.

(g) Sanctions for failure of a party to comply with an order of the administrative law judge made pursuant
to the discovery rules of this Chapter shall be as provided for by G.S. 1A-1, Rule 37, to the extent that an
administrative law judge may impose such sanctions, and Rule .0114 of this Section.

History Note: © Authority G.S. 14-1, Rule 5; 150B-28; 150B-33(8)(3)(4);
Eff August I, 1986; .
Amended Eff. February 1, 1994, November 1, 1987.

26 NCAC 03 .0113 SUBPOENAS

(2) Subpoenas for the attendance and testimony of witnesses or for the production of documents, either at a
hearing or for the purposes of discovery, shall be issued in accordance with G.S. 150B-27 and G.S. 1A-1,
Rule 45.

(b) A subpoena shall be served in the manner provided by G.S. 150B-27 and G.S. 1A-1, Rule 45. The cost
of service, fees, and expenses of any witnesses subpoenaed shall be paid by the party at whose request the
witness appears. A party seeking an order imposing sanctions for failure to comply with any subpoena
issued under this Rule must prove proper service of the subpoena.

(c) Objections to subpoenas shall be heard in accordance with G.S. 150B-27 and G.3. 1A-1, Rule 45,

History Note: Authority G.5. 150B-27; 150B-33;

Eff. August 1, 1986;
Amended Eff. October 1, 1991; November [, 1987.

26 NCAC 03.0114 SANCTIONS




(a) If a party fails to appear at a hearing or fails to comply with an interlocutory order of an administrative
law judge, the administrative law judge may:

(D Find that the allegations of or the issues set out in the notics of hearing or other pleading
may be taken as true or deemed proved without further evidence;

(2) Dismiss or grant the motion or petition;

(3 Suppress a claim or defense; or

{4 Exclude evidence.

(b) In the event that any party or attorney at law or other representative of a party engages in behavior that
obstructs the orderly conduct of proceedings or would constitute contempt if done in the General Court of
Justice, the administrative law judge presiding may enter a show cause order returnable in Superior Court
for contempt proceedings in accordance with G.S. 150B-33(b)(8).

History Note: Authority G.S. 150B-25(a); 150B-33(b)(8),(10);
Eff August 1, 1986;
Amended Eff, January 1, 1989; November 1, 1987; March I, 1987.

26 NCAC 03 .0115 MOTIONS

(a) Any application to the administrative law judge for an order shall be by motion, which shall be in
writing unless made during a hearing, and must be filed and served upon all parties not less than ten days
before the hearing, if any, is to be held either on the motion or the merits of the case. The nonmoving party
shall have ten days from the date of service of the motion to file a response. A response must be in
writing. Motions practice in contested cases before the Office of Administrative Hearings shall be
governed by Rule 6 of the General Rules of Practice for the Superior and District Courts.

(b) If any party desires a hearing on the motion, he shall make a request for a hearing at the time of the
filing of his motion or response. A response shall set forth the nonmoving party's objections. All motions
in writing shall be decided without oral argument unless an oral argument is directed by the administrative
law judge. When oral argument is directed by the administrative law judge, a motion shall be considered
submitted for disposition at the close of the argument. A hearing on a motion will be directed by the
administrative law judge only if it is determined that a hearing is necessary to the development of a full and
complete record on which a proper decision can be made. All orders on such motions, other than those
made during the course of a hearing, shall be in writing and shall be served upon all parties of record not
less than five days before 4 hearing, if any, is held.

History Note: Authority G.S. 130B-33(b);
Eff August 1, 1956;
Amended Eff. November I, 1957.

26 NCAC 03 .0116 TIME

Unless otherwise provided in the rules of the Office of Administrative Hearings or in a specific statute,
time computations in contested cases before the Office of Administrative Hearings shall be governed by
G.S. 1A-1, Rule 6.

History Note: Authority G.8S. 150B-33(bj(4);
Eff August I, 1986.

26 NCAC 03 .0117 INTERVENTION

(2) Any person not named in the notice of hearing who desires to intervene in a contested case as a party
shall file a timely motion to intervene and shall serve the motion upon all existing parties. Timeliness will
be determined by the administrative law judge in each case based on circumstances at the time of fifing.
The motion shall show how the movant's rights, duties, or privileges may be determined or affected by the




contested case; shall show how the movant may be directly affected by the outcome or that movant's
participation is authorized by statute, rule, or court decision; shall set forth the grounds and purposes for
which intervention is sought; and shall indicate movant's statutory right to intervene if one should exist.

(b) Any party may object to the motion for intervention by filing a written notice of objection with the
adminisirative law judge within five days of service of the motion if there is sufficient time before the
hearing. The notice of objection shall state the party's reasons for objection and shall be served upon all
parties. If there is insufficient time before the hearing for a written objection, the objection may be made at
the hearing.

(¢) When determined to be necessary to develop a full record on the question of intervention, the
administrative law judge may conduct a hearing on the motion to determine specific standards that will
apply to each intervenor and to define the extent of allowed intervention.

(d) The administrative law judge shall allow intervention upon a proper showing under this Rule, uniess
the administrative law judge finds that the movant's interest is adequately represented by one or more
pariies participating in the case or unless intervention is mandated by statute, rule, or court decision. An
order allowing intervention shall specify the extent of participation permitted the intervenor and shall state
the administrative law judge's reasons. An intervenor may be allowed to:

(1) File a written brief without acquiring the status of a party;
(2) Intervene as a party with all the rights of a party; or
(3) Intervene as a party with all the rights of a party but limited to specific issues and to the

means necessary to present and develop those issues.

History Note: Authority G.S. 150B-23(d);
Eff August 1, 1986,
Amended Eff. November 1, [987.

26 NCAC 03 .0118 CONTINUANCES

(a) Requests for a continuance of a hearing shall be granted upon a showing of good cause. Unless time
does not permit, a request for 2 continuance of a hearing shall be made in writing to the administrative law
judge and shall be served upon all parties of record. In determining whether good cause exists, due regard
shall be given to the ability of the party requesting a continuance to proceed effectively without a
continuance. A request for a continuance filed within five days of a hearing shall be denied unless the
teason for the request could nof have been ascertained earlier.

(1) "Good cause” includes death or incapacitating illness of a party, representative, or
attorney of a party; a court order requiring a continuance; lack of proper notice of the
hearing; a substitution of the representative or attorney of a party if the substitution is
shown to be required; a change in the parties or pleadings requiring postponement; and
agreement for a continuance by ail parties if either more time is clearly necessary to
complete mandatory preparation for the case, such as authorized discovery, and the
parties and the administrative law judge have agreed to a new hearing date or the parties
have agreed to a settlement of the case that has been or is likely to be approved by the
final decision maker.

(2) "Good cause" shall not include: intentional delay; unavailability of counssl or othet
representative because of engagement in another judicial or administrative proceeding
unless all other members of the aitorney's or representative's firm familiar with the case
are similarly engaged, or if the notice of the other proceeding was received subsequent to
the notice of the hearing for which the continuance is sought; unavailability of a witness
if the witness testimony can be taken by deposition, and failure of the attorney or
representative to properly utilize the statutory notice period to prepare for the hearing.

(b) During a hearing, if it appears in the interest of justice that further testimony should be received and
sufficient time does not remain to conclude the testimony, the administrative faw judge shall either order
the additional testimony taken by deposition or continue the hearing to a future date for which oral notice
on the record is sufficient.

(¢} A coniinuance shall not be granted when to do so would prevent the case from being concluded within
any statutory or regulatory deadline.




History Note: Authority G.S. 150B-33(b)(4); 130B-28;
Eff August 1, 1986;
Amended Efft November I, 1987.

26 NCAC 03,0119 SECURE LEAVE PERIODS FOR ATTORNEYS
(a) Any attorney may designate one or more secure leave periods each year as provided in this Rule.
(b) Length, Number. A secure leave period shall consist of one or more complete calendar weelks. During
any calendar year, an attorney's secure leave periods pursuant to this Rule shall not exceed, In the
aggregate, three calendar weeks.
(¢) Designation, Effect. To designate a secure leave period an attorney shall file a written designation
containing the information required by Paragraph (d) with the Chief Hearings Clerk. The designation shall
be filed:

(1 no later than 90 days before the beginning of the secure leave period; and

(2) before any argument or other proceeding before an administrative law judge has been

scheduled for a time during the designated secure leave period.

Upon such filing, the secure leave period so designated shall be deemed allowed without further action by
the presiding administrative law judge, and the attorney shall not be required to appear at any argument of
other administrative proceeding during that secure leave period. .
{d) Content of Designation. The designation shall contain the following information:

(1) the attorney's name, address, telephone number and state bar number;

(2} the date of the Monday on which the secure leave period is to begin and of the Friday on
which it is to end;

(3) the dates of all other secure leave periods during the current calendar year that have
previously been designated by the attorney pursuant to this Rule;

G5 a statement that the secure leave period is not being designated for the purpose of

delaying, hindering or interfering with the timely disposition of any matter in any
pending action or proceeding; and :

(3) a statement that no argument or othetr proceeding has been scheduled during the
designated secure leave period in any matter pending before an administrative law judge
in which the attorney has entered an appearance.

History Note: Authority G.5. 74-750; 150B-40(c);
Eff August 1, 2000.

26 NCAC 03 .0120 RIGHTS AND RESPONSIBILITIES OF PARTIES

(a) All parties shall have the right to present evidence, rebuttal testimony, and argument with respect to the
issues of law and policy, and to cross-examine witnesses, including the author of a document prepared by,
on behalf of, or for use of the agency and otfered in evidence.

(b) A party shall have all evidence to be presented, both oral and written, available on the date for hearing.

Requests for subpoenas, depositions, or continnances shall be made within a reasonable time after their
need becomes evident to the requesting party. In cases when the hearing time is expected to exceed one
day, the parties shall be prepared to present their evidence at the date and time ordered by the
administrative law judge or agreed upon at a prehearing conference.

(c) The administrative law judge shall send copies of all orders or decisions to all parties simultaneously.

Any party sending a letter, exhibit, brief, memorandum, or other document to the administrative law judge
shall simultaneously send a copy to all other parties.

{d) All parties have the continuing responsibility to notify the Office of Adrinistrative Hearings of their
current address and telephone number.

{¢) A party need not be represented by an attorney. If a party has notified other pasties of that party's
representation by an attorney, all communications shall be directed to that attorney.

(f) With prior notice to the administrative law judge, any person may offer testimony or other evidence
relevant to the case. Any nonparty offering testimony or other evidence may be questioned by parties to
the case and by the administrative law judge.




(g) Prior to issuing a decision, the administrative law judge may order any party to submit proposed
findings of fact and written arguments.

History Note: Authority G.S. 74-751(a); 150B-25; 150B-33; 150B-34;
Eff. August 1, 1986;
Amended Eff October 1, 1991; April 1, 1990; November 1, 1987,
Recodified from Rule 0119 Eff. Augusit 1, 2000;
Amended Eff. April 1, 2001.

26 NCAC 03 .0121 WITNESSES

Any party may be a witness and may present witnesses on the party's behalf at the hearing. All oral
testimony at the hearing shall be under oath or affirmation and shall be recorded. At the request of a party
or upon the administrative law judge's own motion, the administrative law judge may exclude witnesses
from the hearing room so that they cannot hear the testimony of other witnesses.

History Note: Authority G.S. 150B-25(c)(d); 150B-33(4); 1508-37(b);
Eff August I, 1986;
Amended Eff. November 1, 1987,
Recodified from Rule .0120 Eff. August 1, 2000.

26 NCAC 03 .0122 EVIDENCE
The North Carolina Rules of Bvidence as found in Chapter 8C of the General Statutes shall govern in all
contested case proceedings, except as provided otherwise in these Rules and G.S. 150B-29.
€))] The administrative law judge may admit all evidence that has probative value.
Irrelevant, incompetent, and immaterial or unduly repetitious evidence shall be excluded.
An administrative law judge may, in his discretion, exclude any evidence if its probative
value is substantially outweighed by the risk that its admission will:

(a) necessitate undue consumption of time; or
{b) create substantial danger of undue prejudice or confusion.
(2) Contemporaneous objections by a party or a party's attorney are not required in the

course of a hearing to preserve the right to object to the consideration of evidence by the
administrative law judge in reaching a decision or by the couit upon judicial review.

(3) All evidence to be considered in the case, including all records and documents or a true
and accurate photocopy, shall be offered and made a part of the record in the case. No
other factual information or evidence shall be considered in the determination of the
case. Documentary evidence incorporated by reference may be admitted only if the
materials so incorporated are available for examination by the parties. _

)] Documentary evidence in the form of copies or excerpts may be received in the
discretion of the administrative law judge or upon agreement of the parties. Copies of a
document shall be received to the same extent as the original document unless a genuine
question is raised about the accuracy or authenticity of the copy or, under the
circumstances, it would be unfair to admit the copy instead of the original.

(5) The administrative law judge may take notice of judicially cognizable facts by entering a
statement of the noticed fact and its source into the record. Upon timely request, any
party shall be given the opportunity to contest the facts so noticed through submission of
evidence and argument.

(6) A party may call an adverse party or an officer, director, managing agent, or employee
of the state or any political subdivision thereof or of a public or private corporation or of
a partnership or association or body politic which is an adverse party, and interrogate that
party by leading ¢uestions and contradict and impeach that party on material matters in
all respects as if that party had been called by the adverse party. The adverse party may
be examined by that party's counsel upon the subject matter of that party's examination in
chief under the rules applicable to direct examination, and may be cross-examined,
contradicted, and impeached by any other party adversely affected by the testimony.

History Note:  Authority G.S. 150B-33(b)(4); 150B-29;




Eff Augu_st 1, 1986;
Amended Efff November 1, 1987; March 1, 1987;
Recodified from Rule 0121 Eff. August 1, 2000.

26 NCAC 03 .0123 OFFICIAL RECORD

(a) The official record of a contested case shall be available for public inspection upon request. An
administrative law judge may, consistent with law, order part or all of an official record sealed.

{(b) The official record shall be prepared in accordance with G.S. 150B-37(a).

(c) Contested case hearings shall be recorded either by a four-track recording system or a professional
court reporter using stenomask or stenotype.

(d) Transcript costs incurred shall be divided equally among the party(ies) requesting 2 transcript.

(e) Any other costs incurred when using a professional court reporter shall be divided equally among the
requesting party(ies).

(f) A 24 hour cancellation notice shall be required in all cases. The party(ies) responsible for the
cancellation shall be liable for any cancellation fees.

(g) Transcripts of proceedings during which oral evidence is presented will be made only upon request of a
party. OAH shall contract with an independent contractor to provide transcript services. Transcript
requests must be made to the independent contractor. The name and phone number of the independent
contractor may be obtained by calling the Office of Administrative Hearings. Transcript costs shall be
provided to the requesting party by the independent contractor. An attorney requesting a transcript on
behalf of a party shall be a guarantor of payment of the cost. The independent contractor may require an
advance security deposit to cover the prospective cost.

(h) Copies of tapes are available upon written request at a cost of three dollars ($3.00) plus tax per tape.

(i) Copies of OAH Hearings tapes or Non-OAH Certified transcripts therefrom are not part of the official
record.

Note: Rule 5.3(B3) of the Rules of Professional Conduct permits an attorney o advance or guarantee
expenses of litigation provided the client remains ultimately liable for such expenses.

History Note: Authority G.S. 150B-37;
Eff August 1, 1986;
Amended Eff. August 1, 1998; April 1, 1690; February 1, 1989; November 1, 1987,
September 1, 1986;
Recodified from Rule .0122 Eff. August 1, 2000.

26 NCAC 03.0124 YENUE
Venue in 2 contested case shall be determined in accordance with G.S. 150B-24.

History Note: Authority G.S. 150B-24;
Eff August 1, 1986;
Recodified from Rule .0123 Eff. August 1, 2000.

26 NCAC 03.0125 CONDUCT OF HEARING
Hearings shall be conducted, as nearly as practical, in accordance with the practice in the Trial Division of
the General Court of Justice.

History Note: Authority G.8. 150B-11; 150B-25; 150B-33;
Eff. August 1, 1986;
Recodified from Rule 0124 Eff August 1, 2000.

26 NCAC 03 .0126 HEARING OFFICER'S PROPOSAL FOR DECISION: EXCEPTIONS
History Note: Filed as a Temporary Repeal Eff. December 24, 1987 For a Period of 8 Days to Expire

on January 1, 1988;
Filed as a Temporary Repeal Eff. August 26, 1987 For a Period of 120 Days to Expire




on December 24, 1987,

Authority G.S. 150B-34;

Eff August 1, 1986;

Repealed Eff. January 1, 1988;

Recodified from Rule 0125 Eff. August I, 2000.

26 NCAC 03 .0127 ADMINISTRATIVE LAW JUDGE'S DECISION

(a) An administrative law judge shall issue a decision or order in a contested case within 45 days after the
later of the date the administrative law judge receives any proposed findings of fact and written arguments
submitted by the parties and the date the contested case hearing ends. The administrative law judge shall
serve a copy of the decision on each party. When an administrative law judge issues a decision, the Office
of Adminisirative Hearings shall promptly serve a copy of the official record on the agency making the
final decision by hand delivery or certified mail.

(b) An administrative law judge's decision shall be based exclusively on:

(1 competent evidence and arguments presented during the hearing and made a part of the
official record;

2) stipulations of fact;

(3) matters officially noticed;

{4 any proposed findings of fact and written arguments submitted by the parties under

Paragraph (g) of Rule .0119 of this Section; and
(3) other items in the official record that are not excluded by G.S. 150B-2%(b).
(¢) An administrative law judge's decision shall fully dispose of all issues required to resolve the case and
shall contain:

(1 a caption;

(2) the appearances of the parties;

3) a statement of the issues;

(4) references to specific statutes or rules at issue;

(5) findings of fact;

(6) conclusions of law based on the findings of fact and applicable constitutional principles,
statutes, rules, or federal regulations;

)] in the discretion of the administrative law judge, a memorandum giving reasons for his
findings of fact and conclusions of law;

(8) a statement identifying the agency that will make the final decision; and

%) a statement that each party has the right to file exceptions to the administrative law

judge's decision with the agency making the final decision and has the right to present
written arguments on the decision to the agency making the final decision.
(d) The chief administrative law judge may extend the 45-day time limit for issuing a decision. An
administrative law judge who needs an extension must submit a request for extension to the chief
administrative law judge before the 45-day period has expired.

History Note: Filed as a Temporary Amendment Eff. December 24, 1987 For a Period of 8 Days to
Expire on January 1, 1988;
Filed as a Temporary Amendment Eff. August 26, 1987 For a Period of 120 Days to
Expire on December 24, 1 087;
Authority G.S. 7A-751(aj; 150B-34;
Eff August 1, 1986;
Amended Eff. February 1, 1994, October 1, 1991; April 1, 1990; January 1, 1989;
Recodified from Rule .0126 Eff. August 1, 2000,
Amended Eff April 1, 2001.

26 NCAC 03 .0128 EX PARTE COMMUNICATIONS
Ex parte communications in a contested case are governed by G.S. 150B-35.

History Note: Authority G.S. 1508-33;
Eff August 1, 1986,
Recodified from Rule .0127 Eff. August 1, 2000.




26 NCAC 03 .0129 RECONSIDERATION OR REHEARING
After an administrative law judge issues a decision in a contested case, the administrative law judge loses
jurisdiction to amend the decision except to correct clerical or mathematical errors.

History Note: Authority G.S. 7A4-750; 74-751(a); 1508-34;
Eff. August 1, 1986;
Amended Eff November 1, 1987, January 1, 1987,
Recodified from Rule .0128 Eff. August 1, 2000;
Amended Eff Aprit 1, 2001.

26 NCAC 03 .0130 AVAILARBILITY OF COPIES
These Rules and copies of all matters adopted by reference herein are available from the Office of
A_dministrative Hearings at the cost established in 26 NCAC 1 .0103.

History Note: Authority G.S. 150B-14; 150B-62(b); 150B8-63(f);
Eff August 1, 1986;
Amended Eff January 1, 1991;
Recodified from Rule .0129 Eff. August 1, 2000.

26 NCAC 03 .0131 FINAL DECISIONS IN CONTESTED CASES
A copy of a final deciston issued by an administrative law judge shall be served on each party in
accordance with G.S. 150B-36.

History Note: Authority G.S. 150B-36;
ARRC Objection Lodged November 17, 1 D88;
Eff April 1, 1989;
ARRC Objection Removed Eff. April 1, 1990;
Amended Eff. October 1, 1991; April 1, 1990;
Recodified from Rule .0130 Eff. August 1, 2000.

SECTION .0200 - MEDIATION SETTLEMENT CONFERENCE

26 NCAC 03 .0201 ORDER FOR MEDIATED SETTLEMENT CONFERENCE

(a) Order by Chicf Administrative Law Judge. The Chief Administrative Law Judge may, by written
order, require parties and their representatives to attend a pre-hearing mediated settlement conference in
any contested case.

(b) Timing of the Order. The Chief Administrative Law Judge may issue the order within 10 days of the
filing of the contested case petition. Paragraph (c) of this Rule and Paragraph (b) of Rule .0203 of this
Section shall govern the content of the order and the date of completion of the conference.

(¢) Content of Order. The Chief Administrative Law Judge's order shall:

1) require the mediated settlement conference be held in the contested case;

2 establish a deadline for the completion of the conference;

3) state clearly that the parties have the right to select their own mediator as provided in
Paragraphs (a) and (b) of Rule .0202 of this Section;

4 state the rate of compensation of the mediator appointed by the presiding Administrative

Law Judge pursuant to Paragraph (¢} of Rule .0202 of this Section in the event that the
parties do not exercise their right to select a mediator; and '
(5) state that the parties shall be required to pay the mediator's fee at the conclusion of the
settlement conference unless otherwise apportioned by the presiding Administrative Law
Judge.
(d) Motion to Dispense with Mediated Settlement Conference. A party may move the presiding
Administrative Law Judge, within 10 days after the date of the Chief Administrative Law Judge's order, to
dispense with the conference. Such motion shall state the reasons the relief is sought. For good cause
shown, the presiding Administrative Law Judge may grant the motion. :




(e) Motion for Mediated Settlement Conference. In contested cases not ordered to mediated settlement
conference, any party may move the presiding Administrative Law Judge to order such a conference. Such
motion shall state the reasons why the order should be allowed and shall be served on non-moving parties.
Objections may be filed in writing with the presiding Administrative Law Judge within 10 days after the
date of the service of the motion. Thereafter, the presiding Administrative Law Judge shall rule upon the
motion without a hearing and notify the parties or their attorneys of the ruling. In the event that mediation
is ordered, the parties may select a mediator by agreement as provided in Paragraphs {a) and (b) of Rule
0202 of this Section within 21 days of the date of the presiding Administrative Law Judge's order. If the
parties cannot agree or have failed to select a mediator within the 21 days, the presiding Administrative
Law Judge shall appoint a certified mediator pursuant to Paragraph (c) of Rule .0202 of this Section.

History Note: Authority G.S. 150B-23.1;
Eff February 1, 1994.

26 NCAC 03 .0202 SELECTION OF MEDIATOR

() Selection of Certified Mediator by Agreement of Parties. The parties may select a certified mediator by
agreement within 21 days of the Chief Administrative Law Judge's order. The petitioner's attorney shall
file with the Office of Administrative Hearings a Notice of Selection of Mediator by Agreement within 21
days of the Chief Administrative Law Judge's order. Such notiee shall include: the name, address and
telephone number of the mediator selected; the rate of compensation of the mediator; the agreement of the
parties as to the selection of the mediator and rate of compensation; and whether or not the mediator is
certified.

(b) Nomination and the Office of Administrative Hearings Approval of a Non-Certified Mediator. The
parties may select a mediator who is not certified but who, in the opinion of the parties and the presiding
Administrative Law Judge, is otherwise qualified by training or experience to mediate all or some of the
issues in the action and who agrees to mediate indigent cases without pay. If the parties select a
non-certified mediator, the petitioner's attorney shall file with the presiding Administrative Law Judge a
Nomination of Non-Certified Mediator within 21 days of the Chief Administrative Law Judge's order.
Such nomination shall include: the name, address and telephone number of the mediator; the training,
experience or other qualifications of the mediator; the rate of compensation of the mediator; and the
agreement of the parties as to the selection of the mediator and rate of compensation. The presiding
Administrative Law Judge shall rule on the nomination without a hearing, shail approve or disapprove of
the parties' nomination and shall notify the parties of the presiding Administrative Law Judge's decision.

(¢) Appointment of Mediator by the presiding Administrative Law Judge. If the parties cannot agree upon
the selection of a mediator, the petitioner's attorney shall so notify the presiding Administrative Law Judge
and request, on behalf of all parties, that the presiding Administrative Law Judge appoint a mediator. The
motion must be filed within 21 days of the date of the Chief Administrative Law Judge's order and shall
state that the attorneys for the parties have had a full and frank discussion concerning the selection of a
mediator and have been unable to agree. The motion shall state whether any party prefers a certified
attorney mediator, and if so, the presiding Administrative Law Judge shall appoint a certified atiorney
mediator. The motion may state that all parties prefer a certified non-attorney mediator, and if so, the
presiding Administrative Law Judge shall appoint a certified non-attorney mediator. If no preference is
expressed, the presiding Administrative Law Judge may appoint a certified attorney mediator or a certified
non-attorney mediator. Upon receipt of a motion to appoint a mediator, or in the event the petitioner's
attorney has not filed a Notice of Selection or Nomination of Nen-Certified Mediator with the presiding
Administrative Law Judge within 21 days of the Chief Administrative Law Judge's order, the presiding
Administrative Law Judge shall appoint a certified mediator. Only mediators who agree to mediate
indigent cases without pay shall be appointed. -

(d) Mediator Information Directory. To assist the parties in the selection of a mediator by agreement, the
Office of Administrative Hearings shall prepare and keep current a list of certified mediators who wish fo
mediate contested cases. The list shall be kept in the Office of Administrative Hearings and made available
to the parties upon request.

(¢) Disqualification of Mediator. Any party may move for an order disqualifying the mediator. If the
mediator is disqualified, a replacement mediator shall be selected by the parties or appointed by the




i

presiding Administrative Law Judge pursuant to this Rule. Nothing in this Paragraph shall preclude
mediators from disqualifying themselves.

History Note: Authority G.8. 74-751(e); 150B-23.1;
Eff February I, 1994,
Amended Eff. April 1, 2001.

26 NCAC 03 .0203 MEDIATION SETTLEMENT CONFERENCE

(a) Where Conference is to be Held. Unless all parties and the mediator otherwise agree, the mediated
settlement conference shall be held in the courthouse or other public building in the county where the
contested case is pending. The mediator shail reserve a place and make arrangements for the conference
and give timely notice to all attorneys and unrepresented parties of the time and location of the conference,
(b) When Conference is to be Held. The Chief Administrative Law Judge's order issued pursuant to
Paragraph (b) of Rule .0201 of this Section shall clearly state a date of completion for the conference. Such
date shall not be less than 90 days or more than 120 days after the issuance of the Chief Administrative
Law Judge's order. The Chief Administrative Law Judge may shorten these time limits in order to meet
statutorily imposed deadlines for the hearing of certain types of contested cases.

(c) Request to Extend Date of Completion. A party, or the mediator, may request the presiding
Administrative Law Judge to extend the deadline for completion of the conference. Such request shall staie
the reasons the continuance is sought and shall be served by the moving party upon the other parties and the
mediator. The presiding Administrative Law Judge may grant the request and enter an order setting a new
date for the completion of the conference, which date may be set at any time prior to hearing. Such order
shall be served upon the parties and the mediator.

(d) Recesses. The mediator may recess the conference at any time and may set times for reconvening. If
the time for reconvening is set before the conference is recessed, no further notification s required for
persons present at the recessed conference. :

(¢) The Mediated Settlement Conference Is Not To Delay Other Proceedings. The mediated settlemnent
conference shall not be canse for the delay of other proceedings in the contested case, including the
completion of discovery, the filing or hearing of motions, or the hearing of the contested case, except by
order of the presiding Administrative Law Judge.

History Note: Authority G.8. 74-751¢a); 1508-23.1;
Eff February 1, 1994;
Amended Eff. April 1, 2001.

26 NCAC 03 .0204 DUTIES OF PARTIES, REPRESENTATIVES, AND ATTORNEYS
(a) Attendance. The following persons shall physically attend a mediated settlement conference:

(1) All individual parties; or an officer, employee of a party who is nota natural person or
agent who is not such party's outside counsel and who has been authorized to decide on
behalf of such party whether and or what terms to settle the contested case; or in the case
of a governmental entity, an employee or agent who is not such party's outside counsel
and who has authority to decide on behalf of such party whether and what terms to settle
the contested case; provided if under law proposed settlement terms can be approved only
by a Board, the representative shall have authority to negotiate on behalf of the party and
1o make a recommendation to that Board;

) At least one counsel of record for each party or other participant whose counsel has
appeared in the contested case; and
(3) For any insured party against whom a claim is made, a representative of the insurance

carrier who is not such carrier's outside counsel and who has authority to make a decision
on behalf of such carrier or who has been authorized to negotiate on behalf of the carrier
and can promptly communicate during the conference with persons who have such
decision-making authority.
(b) Any party or person required to attend a mediated settlement conference shall physically attend until an
agreement is reduced to writing and signed as provided in Paragraph (c) of this Rule or an impasse has been
declared. Such party or person may have the attendance requirement excused or modified including the
allowance of that party's or person's participation without physical atiendance by order of the presiding




Administrative Law Judge, upon motion of a party and notice to all parties and persons required to attend
and the mediator.

(c) Finalizing Agrecment. If an agreement is reached in the conference parties shall reduce its terms to
writing and sign it along with their counsel. By stipulation of one or more of the parties and at their
expense, the agreement may be electronically or stenographically recorded. A consent judgment, vohluntary
dismissals, or withdrawal of petition shall be filed with the Office of Administrative Hearings by such
persons as the parties shall designate.

(d) Payment of Mediator's Fee. The parties shall pay the mediator's fee as provided by Rule .0207 of this
Section.

History Note: Authority G.8.7A-751(a); 150B-23.1;
Eff. February 1, 1994;
Amended Eff. April 1, 2001

26 NCAC 03 .0205 SANCTIONS FOR FAILURE TO ATTEND '

If a party or other person required to attend a mediated settlement conference fails to attend, the presiding
Administrative Law Judge may impose upon the party or person any appropriate monetary sanction
including, but not limited to, the payment of fines, atforneys fees, mediator fees, expenses and loss of
earnings incurred by persons attending the conference as' authorized by G.S. 150B-33(b)(8) or (10). A
party seeking sanctions against another party or person shall do so in a written motion stating the grounds
for the motion and the relief sought. The motion shall be served upon all parties and on any person against
whorm sanctions are being sought. If the presiding Administrative Law Judge imposes sanctions, it shalt do
so, after notice and a hearing, in a written order, making findings of fact supported by substantial evidence
and conclusions of law.

History Note! Authority G.S. 74-751(a); 150B8-23.1;
Eff February 1, 1994;
Amended Eff. April 1, 2001,

26 NCAC 03 .0206 . AUTHORITY AND DUTIES OF MEDIATORS
(a) Authority of Mediator. :

(D Control of Conference. The mediator shall at all times be in control of the conference
and the procedures to be followed.

2) Private Consultation, The mediator may communicate privaiely with any participant or
counsel prior to and during the conference. The fact that private communications have
occurred with a participant shall be disclosed to all other participants at the beginning of
the conference.

{3) Scheduling the Conference. The mediator shall make a good faith effort to schedule the
conference at a time that is convenient with the participants, attorneys and mediator. In
the absence of agreement, the mediator shall select the date for the conference.

(b) Duties of Mediator.

(1) The mediator shall define and describe the following at the beginning of the conference:

(A) The process of mediation;

(B) The differences between mediation and other forms of conflict resolution;

) The costs of the mediated settiement conference;

O The fact that the mediated settlement confarence is not a hearing, the mediator
is not a judge, and the parties retain their right to a hearing if they do not reach
settlement;

(E) The circumstances under which the mediator may meet and communicate
privately with any of the parties or with any other person;

(F) Whether and under what conditions communications with the mediator will be
held in confidence during the conference;

(&) The inadmissibility of conduct and statements as provided by Rule 408 of the
North Carolina Rules of Evidence;

(H) The duties and responsibilities of the mediator and the participants; and

B The fact that any agreement reached will be reached by mutual consent.




(2) Disclosure. The mediator shall be impartial and advise all participants of any
circumstances bearing on possible bias, prejudice or partiality.

(3) Declaring Impasse. It is the duty of the mediator to determine that an impasse exists,
and that the conference should end.
(4 Reporting Results of Conference. The mediator shall file a written report with the

parties and presiding Administrative Law Judge within 10 days as to whether or not
agreement was reached by the parties. If an agreement was reached, the report shall state
whether the action will be concluded by consent judgment, voluntary dismissal, or
withdrawal of petition and shall identify the persons designated to file such pleadings.
The mediator's report shall inform the presiding Administrative Law Judge of the absence
of any party, attorney, or insurance representative known to the mediator to have been
absent from the mediated settlement conference without permission. A copy of the
Mediator's report shall also be provided to the Attorney General of North Carolina or his
designee responsible for evaluating the mediation program pursuant to the 1993 N.C.
Session Laws, c. 363, s. 2.

{3 Scheduling and Holding the Conference The mediator shall schedule the conference
and conduct it prior to the conference completion deadline set out in the Chief
Administrative Law Judge's order. Deadlines for completion of the conference shall be
strictly observed by the mediator unless said time limit is changed by a written order of
the presiding Administrative Law Judge.

History Note: Authority G.8. 74-731{a); 150B-23.1;
Eff February I, 1994;
Amended Eff. April 1, 2001.

26 NCAC 03 .0207 COMPENSATION OF THE MEDIATOR

(a) By Agreement, When the mediator is stipulated to by the parties, compensation shall be as agreed
upon between the parties and the mediator.

(b) By Order. When the mediator is appointed by the Office of Administrative Hearings, the mediator shall
be compensated by the parties at the uniform hourly rate and 4 one-time, per contested case, administrative
fee, due upon appointment, as set by the Chief Administrative Law Judge. The Chief Administrative Law
Judge shall set the rate at the same rate set by Rule 7 of the Rules of the Notth Carolina Supreme Court
Implementing Statewide Mediated Settlement Conferences in Superior Court Civil Actions.

(¢) Change of Appointed Mediator. Pursuant to Rule .0202 of this Section, the parties have 21 days to
select a mediator. Parties who fail to select a mediator within that time frame and then desire a substitution
after the presiding Administrative Law Judge has appointed a mediator, shafl obtain approval from the
presiding Administrative Law Judge for the substitution. If the presiding Administrative Law Judge
approves the substitution, the parties shall pay the presiding Administrative Law Judge's original appointee
the one time, per case administrative fee provided for in Paragraph (b) of this Rule.

(d) Indigent Cases. No party found to be indigent by the presiding Administrative Law Judge shall be
required to pay a mediator fee. Any mediator conducting a settlement conference pursuant to these Rules
shall waive the payment of fees from parties found by the presiding Administrative Law Judge to be
indigent. Any party may move the presiding Administrative Law Judge for a finding of indigence and to be
relieved of the obligation to pay that party's share of the mediator's fee. Such motion shall be heard
subsequent to the completion of the conference or, if the parties do not settle their contested case,
subsequent to the conclusion of the contested case hearing but prior to the issuance of the Administrative
Law Judge's decision. The presiding Administrative Law Judge may take into consideration the outcome
of the contested case. The presiding Administrative Law Judge shall enter an order granting or denying a
party’s request.

(e) Postponement Fees. As used in this Paragraph, the term postponement“ shall mean reschedule or not
proceed with a settlement conference once a date for the settlement conference has been agreed upon and
scheduled by the parties and the mediator. After a settlement conference has been scheduled for a specific
date, a party may not unilaterally postpone the conference. A conference may be postponed only after
notice to all parties of the reason for the postponement, payment of a postponement fee to the mediator, and
consent of the mediator and the opposing attorney. If a mediation is postponed within seven business days
of the scheduled date, the fee shall be set at a rate established by the Chief Administrative Law Judge.




Postponement fees shall be paid by the party requesting the postponcment unless otherwise agreed to
between the parties. Postponement fees are in addition fo the one time, per case administrative fee
provided for in Paragraph (b) of this Rule. The Chief Administrative Law Judge will set the rate at the
same rate set by Rule 7 of the Rules of the North Carolina Supreme Court Implementing Statewide
Mediated Settlement Conferences in Superior Court Civil Actions.

(f) Payment of Compensation by Parties. Unless otherwise agreed to by the parties or ordered by the
presiding Administrative Law Judge, mediator's fee shall be paid in equal shares by the parties. For
purposes of this Rule, multiple parties shall be considered one party when they are represented by the same
counsel. Parties obligated to pay a share of the costs shall pay them equally. Payment shall be due vpon
completion of the conference unless there is a pending motion for determination of indigency. In such
case, payment shall be due upon a ruling on the motion.

History Note: Authority G.S. 74-751{a); 150B-23.1;
Eff. February 1, 1994;
Amended Eff. April 1, 2001.

26 NCAC 03.0208 MEDIATOR

For purposes of this Section the term "certified mediator” shall mean a person who is currently certified as
2 mediator by the Administrative Office of the Courts pursuant to Rule 8 of Rules of the North Carolina
Supreme Court Implementing Statewide Mediated Settlement Conferences in Superior Court Civil Actions,
320 N.C. 795, effective December 1, 1993 and as may be subsequently amended.

History Note: Authority G.S. 74-751{a); 1508-23.1;
Eff February 1, 1994;
Amended Eff April 1, 2001.

SECTION .0300 - EXPEDITED HEARING PROCEDURES FOR COMPLEX CONTESTED
CASES

26 NCAC (3 .0301 ORDER DESIGNATING COMPLEX CONTESTED CASES

Upon the joint motion, stipulation, or consent of all parties, the Chief Administrative Law Judge (ALJ) may
order any contested case to be designated as complex and eligible for expedited hearing procedures. The
Chief ALJ shall issue this order, after reviewing the recommendation of the presiding ALJ, without
hearing, within 30 days after the assignment of the contested case. If the Chief ALJ denies the order, the
contested case shall remain on the presiding ALJ’s regular docket.

History Nota: Authority G.S. 150B-31{b);
Eff April 1, 1997.

26 NCAC 63,0302 FACTORS TO BE CONSIDERED
The Chief ALJ shall designate a contested case as complex and eligible for expedited procedures based
upon any factors the Chief ALJ deems appropriate, including the following:

{1). the need for special expertise by the presiding ALJ;

(2) the number and diverse interests of the parties;

(3) the amount and nature of anticipated prehearing discovery and motions;
[€))] the complexity of evidentiary matters and legal issues involved;

{3) the efficient administration of justice; and

(6) the economic value of the claims to be litigated.

History Note: Authority G.S. 150B-31(h);
Eff. April 1, 1997.

26 NCAC 03 .0303 VENUE




In order to comply with the time requirements of the expedited hearing procedures, venue for ail contested
cases designated as complex shall be Wake County, North Carolina, unless otherwise ordered by the
presiding ALJ.

History Note: Authority G.S. 150B-31(B),
Eff April 1, 1997.

26 NCAC 03 .0304 EXPEDITED HEARING PROCEDURES FOR COMPLEX
CONTESTED CASES

(2) Scheduling Order By Consent. Within 15 days after the Chief ALT has designated a contested case as

complex, the parties shall submit to the presiding ALY a scheduling order by consent. 1f the parties are

unable to agree upon a consent scheduling order during this time period, the presiding ALJ shall remove

the case from the expedited docket and return it to the regular docket.

(b) Content of the Scheduling Order. The Scheduling Order shall include the following;

0 dates and time limits for filing motions, responses to motions, and disposition of
prehearing motions;

(2) dates and time limits for completion of discovery;

3) dates for prehearing conference and orders on final prehearing conference; and

(4 any other stipulation controlling the disposition of the contested case, including any

agreement regarding abbreviated hearing procedures.
{c¢) Hearing and Decision. The hearing for a complex contested case shall commence within 90 days of the
filing of the petition. Absent a conirary agreement between the parties, the maximum Jength allowed for a
hearing shall be five days, and the time shall be allocated equitably between the parties. The presiding ALJ
shall issue a decision within 30 days of the close of the hearing. The Office of Administrative Hearings
shall deliver the official record to the agency making the final decision within 15 days after the presiding
ALT has filed a recommended decision.

History Note: Authority G.S. 1508-31(b);
Eff April 1, 1997.

26 NCAC 03 .0303 RULES AND PROCEDURES :
The rules contained in 26 NCAC 3 .0100 shall govem the hearing of complex contested cases except as
modified by this Section.

History Note: Authority G.S. 1508-31(b);
Eff. April 1, 1997
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3)

iE The appeal request form described in subdivision (4) of this
subsection that the applicant or recipient may use to request a
hearing.
Appeals. — Except as provided by this subsection and subsection 10.15A(h2)
of this act, a request for a hearing to appeal an adverse determination of the
Department under this section is a contested case subject to the provisions of
Article 3 of Chapter 150B of the General Statutes. The applicant or recipient
must request a hearing within 30 days of the mailing of the notice required
by subdivision (2) of this subsection by sending an appeal request form to
the Office of Administrative Hearings and the Department. Where a request

for hearing concerns the reduction, modification. or termination of Medicaid

services, upon the receipt of a timely ap_peal, the Department shall reinstate
the services to the level or manner prior to action by the Department as

permitted by federal law or regulation. The Department shall immediately
forward a copy of the notice to the Office of Administrative Hearings
electronically. The information contained in the notice is confidential unless
the recipient appeals. The Office of Administrative Hearings may dispose of
the records after one year. The Department may not influence, himit, or
interfere with the applicant's or recipient's decision to request a hearing."

SECTION 1.1.(b) Section 10.15A(h2) of S.L. 2008-107, as amended by Section
3.13(b) of S.L. 2008-118, reads as rewritten:
"SECTION 10.15A.(h2) .

(D

2

Application. — This subsection applies only to contested Medicaid cases
commenced by Medicaid applicants or recipients under subsection
10.15A(h1) of this act. Except as otherwise provided by subsection
10.15A(h1) and this subsection governing time lines and procedural steps, a
contested Medicaid case commenced by a Medicaid applicant or recipient is
subject to the provisions of Article 3 of Chapter 150B. To the exient any
provision in this subsection or subsection 10.15A(hl) of this act conflicts
with another provision in Article 3 of Chapter 150B, this subsection and
subsection 10.15A(h1) controls.

Simple Procedures. - Notwithstanding any other provision of Article 3 of
Chapter 150B of the General Statutes, the chief administrative law judge
may limit and simplify the procedures that apply to a contested Medicaid
case involving a Medicaid applicant or recipient in order to complete the
case as quickly as possible. To the extent possible, the Hearings
DivisienOffice of Adminisirative Hearings shall schedule and hear all
contested Medicaid cases within 45-55 days of submission of a request for
appeal. Hearings shall be conducted telephonically or by video technology,
however the recipient or applicant, or the recipient’s or applicant's
representative_may request that the hearing be conducted before the
administrative law judge in person. An in-person hearing shall be conducted
in Wake County, however for good cause shown, the in-person hearing may
be_conducted in the county of residence of the recipient or applicant. Good
cause shall include but is not limited to the applicant's or recipient's
impairments limiting travel or the unavailability of the applicant's or
recipient's treating professional witnesses. The Department shall provide
written notice to the recipient or applicant of the use of telephonic hearings,
hearinegs by video conference, and in-person hearinos before the
administrative law judge., and how to request a hearing in the recipient’s or
applicant's _county of residence. The simplified procedure may include
requiring that all prehearing motions be considered and ruled on by the
administrative law judge in the course of the hearing of the case on the
merits. An administrative law judge assigned to a contested Medicaid case
shall make reasonable efforts in a case involving a Medicaid applicant or
recipient who is not represented by an attorney to assure a fair hearing and to
maintain a complete record of the hearing. The administrative law judge may
allow brief extensions of the time limits contained in this section for good
cause and to ensure that the record is complete. Good cause includes delays
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)

{4a)

resulting from untimely receipt of documentation needed to tender a
decision and other unavoidable and unforeseen circumstances. Continuances
shall only be granied in_accordance with rules adopted by the Office of
Administrative Hearings, and shall not be granted on the day of the hearing,
except for good cause shown. If a petitioner fails to make an appearance at a
hearing that has been properly noticed via certified mail by the Office of
Administrative Hearings, the Office of Administrative Hearings shall
immediately dismiss the contested case provision.

Mediation. — Upon receipt. of an appeal request form as provided by
subdivision 10.15A(h1)(4) of this act or other clear request for a hearing by a
Medicaid applicant or recipient, the ehiefadministrativelawjudge-Office of
Administrative Hearings shall immediately notify the Mediation Network of
North Carolina which shall within five days contact the petitioner to offer
mediation in an attempt to resolve the dispute. If mediation is accepted, the
mediation must be completed W1thm 25 days of subrmssmn of the request for

the med1at10n the mediator shali mform the Oﬁe of Administrative

Hearines and the Department within 24 hours of the resolution by facsimile
or elecironic messaging. If the parties have resolved matters i the
mediation, the case shall be dismissed by the Office of Administrative

Heanings, The Office of Administrative Hearings shall not conduct any

contested Medicaid cases hearings until it has received notice from the
mediator assiened that either: (1) the mediation was unsuccessful, or (ii) the

petitioner has rejected the offer of mediation, or (iii} the petitioner has failed
to appear at a scheduled mediation. Nothing in this subdivision shall restrict
the right to a contested case hearing.

Burden of Proof. — The petitioner has the burden of proof to show
entitlement to a requested benefit or the propriety of requested agency action
when the agency has denied the benefit or refused to take the particular
action. The agency has the burden of proof when the appeal is from an
agency determination to impose a penalty or reduce, terminate, or suspend a
benefit previously granted. The party with the burden of proof on any issue
has the burden of going forward, and the administrative law judge shall not
make any ruling on the preponderance of evidence until the close of all
evidence.

New Evidence. — The petitioner shall be permitted to submit evidence

(4b)

regardless of whether obtained prior to or subsequent to the Department's
actions and reoardless of whether the Department had an opportunity to
consider the evidence in making its determination o deny. reduce, terminate
or suspend a benefit. When such evidence is received, at the request of the
Denartment, the administrative law judge shall continue the hearing for a
minimum of 15 days and a maximum of 30 days to allow for the
Department's review of the evidence. Subsequent to review of the evidence,
if the Department reverses its original decision, it shall immediately inform
the administrative law judge.

Issue for Hearine. — For each penalty imposed or benefit reduced,

S1.2009-0550

terminated, or suspended. the hearing shall determine whether the
Department substantially prejudiced the rights of the petitioner and if the
Department, based upon evidence at the hearing:

Exceeded its authority or jurisdiction;

Acted erroneously;

Failed to use proper procedure;

Acted arbitrarily or capriciously: or

Failed to act as required by law or rule,

[ I e
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(5)

Decision. — The administrative law judge assigned to a contested Medicaid
case shall hear and decide the case without unnecessary delay. The Hearmnes
DivisionOffice of Administrative Hearings shall send a copy of the
audiotape or diskette of the hearing to the agency within five days of
completion of the hearing. The Judge shall prepare a written decision and
send it to the parties. The decision must be sent together with the record to
the agency within 20 days of the conclusion of the hearing."

SECTION 1.1.(c) Section 10.15A(e2) of S.L. 2008-107 reads as rewritten:
"SECTION 10.15A.(e2) The community support provider appeals process shall be
developed and implemented as follows:

(1)

@)

)

A hearing under this section shall be commenced by filing a petition with
the chief hearings clerk of the Department within 30 days of the mailing of
the notice by the Department of the action giving rise to the contested case.
The petition shall identify the petitioner, be signed by the party or
representative of the party, and shall describe the agency action giving rise
to the contested case. As used in this section, "file or filing" means to place
the paper or item to be filed into the care and custody of the chief hearings
clerk of the Department and acceptance thereof by the chief heanngs clerk,
except that the hearing officer may permit the papers to be filed with the
hearing officer, in which event the hearing officer shall note thereon the
filing date. The Department shall supply forms for use in these contested
cases.

If there is a timely request for an appeal, the Department shall promptly

designate a hearing officer who shall hold an evidentiary hearing. The

hearing officer shall conduct the hearing according to applicable federal law
and regulations and shall ensure that:

a. Notice of the hearing is given not less than 15 days before the
hearing. The notice shall state the date, hour, and place of the hearing
and shall be deemed to have been given on the date that a copy of the
notice is mailed, via certified mail, to the address provided by the
petitioner in the petition for hearing.

b. The hearmg is heId in Wake County, except that the hearmg ofﬁcer

peaﬂeﬁeHeﬁées:means. The petltloner and the netltloners Iegal

representative may _appear before the hearing officer in Wake
County.

c. Discovery is no more extensive or formal than that required by
federal law and regulations applicable to the hearings. Prior to and
during the hearing, a provider representative shall have adequate
opportunity to examine the provider's own case file. No later than
five days before the date of the hearmg, eaeh party to a contested

1dent1fy each WH.‘IlGSS that the party mtends to caH
The hearing officer shall have the power to administer oaths and

met}eﬂs—afﬁnnanons and regulate the eonduct of the hearmo The followmcr
shall apply to hearings held pursuant to this section:

a. At the hearing, the parties may present such swomn evidence, law,
and regulations as are relevant to the 1ssues in the case.
b. The petitioner and the respondent agency each have a right to be

represented by a person of his choice, including an attorney obtained
at the party's own expense.

C. The petitioner and the respondent agency shall each have the right to
cross-examine witnesses as well as make a closing argument
summarizing his view of the case and the law.
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Medicare and Medicaid Services in its July 31, 2008, letter to State Medicaid Directors, to
ensure that inpatient hospital reimbursement is 0t prowded for Hospital-Acquired Conditions
(HACs) that are :dentified as nonpayable by Medicare. The State Plan Amendment addressing
this "Never Event" modification shall apply to all Medicaid reimbursement provisions in
section 4.19A of the North Carolina Medicaid State Plan governing inpatient hospital
reimbursement, including Medicaid supplemental ‘or enhanced payments and Medicaid
disproportionate share hospital payments.

AMEND MEDICAID RECIPIENT APPEALS PROCESS
SECTION 10.30.(a) Arficle 2 of Chapter 108A of the General Statutes is amended
by adding a new Part to read: .
"Part 6A. Medicaid Recipient Am:)eals Process.
"§ 108A-78.9A. Appeals by Medicaid recipients.
{a) Definitions. — The following definitions apply in this Part; unless the context cleaﬂz

requires otherwise,
{1} - Adverse determination. — A determination by the Departiment to deny,
- - terminate, suspend. or reduce a Medicaid service or an authorization for a
Medicaid service.
(2  Retipient. — A recipient ‘and the recipient's parent. guardian. or legal
representative, unless otherwise specified. :
(3) ©AH. — The Office of Admimistrative Hearings,

(b  General Rule. — Notwithstanding any provision of State law or rules to the confrary,
this section shall sovern the process used by a Medicaid recipient to appeal an adverse
determination made by the Depariment, )

{¢}  Notice. — Except as otherwise provided by federal law or regulation, at least 10 days
before the effective date of an adverse determination, the Department shall notify the recipient,
and the provider, if a] plicable, in writing of the adverse determination and of the recipient's
right to appeal the adverse deferminaiion. The Department shall not be required to notify a
recipient's parent, guardian, or legal re;gresentatwe unless the rec;g;ent’s parent, goardian, or

legal representative has requesied in writing to receive the notice. The notice shall be mailed on
the date indicated on the notice as the date of the determination. The notice shall include:

An identification of the recipient whose services are being affected by the
adverse determination, including the recipient’s full name and Medicaid
identification number,

An explanation of what service is being denied, terminated, suspended or
rediiced and the reason for the determination,

The specific regulation, statnte, or medical policy that supporis or recrmres :
the adverse determination.

The effective date of the adverse determination.

An explanation of the recipient's right to appeal the Departnent's adverse
determination in an evidentiary hearmg before an adminisirative law judge.
An explanation of how the recipient can request a hearing and a statoment
that the recipient mav represent himself or berself or use legal counsel, a
relative, or other spokesperson.

A _statement that the recipient will continue to receive Medicaid services at
the level provided on the day immediately preceding the Department's
adverse determination or the amount requested by the recipient, whichever is

less, if the recipient requests a hean'ng before the effective date of the
adverse detersnination. The services shall continne unti! the hearing is

completed and a final decision is rendered.

E

5 BE B B

B

] iﬁS (8)  The name and telephone number of a contact person at the Department to

Supplemental

Exhibit

1

respond in a timelv fashion fo the recipient's guestions.
(9)  The telephone number by which the recipient may contact a Legal Aid/Legal
Services office.
(10)  The appeal reguest form described in subsection {e) of this section that the
R 1ecipient miay use to reguest a hearing.,
(d} Appeals. — Except as provided by this section and G.8. 108A-70.9B, a request for a

hearing to appeal an adverse determination of the Depastment under this section is a contested
case subject to the provisions of Article 3 of Chapter 150B of the General Stahrtes. The
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recipient shall request a hearng within 30 days of the mailing of the notice required by -
subsection (c) of this section by sending an appeal request form to OAH and the Department. -
Where a request for hearing concerns the reduction, meodification. or termination of Medicaid
services, inchuding the failure to act upon a timely reguest for reanthorization with reasonable
-prompiness, upon the receipt of a timely appeal, the Department shall reinstate the services to
the level or manner prior to action by the Department as permitted by federal law or regulation. -
The Department shall immediately forward a copy of the notice to OAH electronically. The
information contained in the nofice is confidential unless the recipient appeals. OAH may
dispose of the records after ong year. The Department mav not influence, limit, or interfere with
the recipient's decision to request a hearing.
()  Appeal Request Form. — Along with the nefice rggun‘ed by subsection (¢} of this
section. the Department shall also provide the recipient with an appeal recuest form which shall
" be no more than one side of one page. The form shall include the following:
' (1) A statement that 1 order to request an appeal, the recipient must send the
forme by mail or fax to the address or fax number listed on the form within 30
davs of mailing of the notice.

(2) The recipient's name, address. felephone number, and Medicaid
- identification number.

(3) A preprinted statenient that indicates that the recipient would like fo appeal

the specific adverse. determination of which the recipient was notified i the
- notice.

{4) A_statement informing the recipient that he or she may choose to be
represented by a lawyer, a relative. a friend, or other spokesperson.

(5) A space for the recipient's sionature and date.

[§3) Final Decision. — Afier a hearing before an administrative law judge, the judge shall

return the decision and record to the Department in accordance with G.S. 108A-70.9B. The
Department shall make a final décision in the case within 20 days of receipt of the decision and

record from the administrative law judee and prompily notify the recipient of the final decision
and of the right to judicial review of the declsmn pursuant to Article 4 of Chapter 1508 of the
General Statutes. .

"§ 108A-70.9B. Contested Medicaid cases.

(a)  Application, — This section applies only to contested Med1ca1d cases commenced by
Medicaid recipients under G.S. 108A-70.9A. .Except as otherwise provided by
G.S5. 108A-70.9A and this section goveming time lines and procedural steps, a contested
Medicaid case commenced by a Medicaid recipient is subject to the provisions of Article 3 of
Chapter 150B of the General Statutes. To the exient any provision in this section or
(3.S. 108A-70.9A conflicts with another provision in Atticle 3 of Chapter 1508 of the General
Statutes, this section and G.S. 108A-70.9A control.

(b)  Simple Procedures. — Notwithstanding any other provision of Arficle 3 of Chapter
1598 of the General Statutes, the chief administrative law fudge may limit and simplify the
procedures that apply to a contesied Medicaid case involving a Medicaid recipient jn order to
complete the case as quickly as possible, '

{1y  To the extent possible, OAH shall schedule and hear confested Medicaid
cases within 55 days of submigsion of a request for appeal.

(2)  Hearings shall be conducted telephonically or by video technology with all
parties, however the recipient may request that the hearing be conducted in

person before the administrative law judge. An in-person hearing shall be
conducted in Wake Countv, however, for pood cause shown. the in-person

hearing mav be conducted in the county of residence of the recipient or a
nearby county. Good cause shall include, but is not limited to, the recipient's
impairments limiting travel or the unavailability of the recipient's freating
professional withesses. The Depariment shall nrovide writien notice fo the
recipient of the use of telephonic hearings, hearings by video conference,
and in-person hearings before the administrative law judge, and how to
request a hearing in the recipient's countvy of residence, -

(3)  The simplified procedure may include requiring that all prehearing motions
be considered and ruled on by the adminisirative law judee in the course of
the hearing of the case on the merits. An administrative law judge assigned
to a contested Medicaid case shall make reasonable efforts in a case
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involving a Medicaid recimient who is not represented by an atiomey io
assute a fair hearing and to mainiain a complete record of the hearing.

{(4)  The administrative law judge may allow brief extensions of the time Hmits

. contained in this section for good cause and to ensure that the record is

complete. Good cause includes delays resulting from untimely receint of
documentation needed fo render a decision and other unaveoidable and
mnforeseen circumstances. Continnances shall only be granted in accordance
with rules adopted by OAH and shall not be sranted on the dav of the
hearine, except for good cause shown. If a pefitioner fails to make an
appearance at a hearing that has been properly noticed via certified mail by
DAH, OAH shall immediately dismiss. the contested case, unless the
recipient moves to show good cause within three business days of the daie of
disnrissal.

{5}  The notice of hearing provided by OAH to the recipient shaill include the
following information:

a, The recipienf's right 1o examine ai a reasonable t[me before_the

hearing and during the hearing the contents of the recipient's case file
and documents to be used by the Department in the hearing before

the administrative law judge.

The recipient's right to an interpreter during the appea]s Process.

Circnmstances in which a medical asséssment may be obtained at
agency expense and be made part of the record. Qualifying

circumstances inchide those in which (3} a hearing involves medical
issues, such as a didenosis, an examining physician's report, Or a -
medical review team's decision; and (i1) the administrative law judee
considers it necessary 1o have a medical assessment other than that

' performed by the individual involved in making the original decision.

{c) Mediation. — Upon_receipt of an appeal request form as provided by
(3.5. 108A-70.9A{e) or other clear request for a hearing by a Medicaid recipient, OAH shali
immediately notify the Mediation Network of Norih Carolina, which shail contact the recipient
within five days 1o offer mediation in an attempt to resolve the dispuie. IF mediation is

accepted, the mediation must be completed within 25 days of submission of the request for
appeal. Upon completion of the mediation, the mediator shall inform OAH and the Department

within 24 hours of the resolution by facsimile or electronic messaging, If the parfies have
resolved matters in the mediation, OAH shall dismiss the case. OAH shall not conduct a
hearing of any contested Medicaid case until it has received notice from the mediator assiened

e =

that ejther; (i) the mediation was unsuccessful, or (if) the petitioner has rejected the offer of
mediation, or (iii) the pefitioner has failed to appear at a scheduled mediation. Nothing in this

subsection shall restrct the right to a contested case hearing,

(d)  Burden of Proof — The recipient has the burden of proof to show entiflement to a
reguested benefit or the propriety of réguested agency action when the agencv has denied the

benefit or refused to take the particular action. The agency has the burden of proof when the
appeal is from an agency determination to impose a penalty or to reduce, terminate, or suspend

previously oranted benefit. The party with the burden of proof on any issue has the burden of
soing forward, and the administrative law judee shall not make any mhng on_the
preponderance of evidence until the close of all evidence.
{e)  New Evidence. — The recipient shall be permitted to submit evidence regarcﬂess of
whether obtained prior to or subsequent to the Department's actions and regardless of whether

the Department had an opportunity to consider the evidence in making its adverse
determination. When the evidence is received, at the reguest of the Departiment, the

administrative law judge shall contfinue the hearing for a minimmum of 15 days and a maximum
of 30 davs to allow for the Department's review of the evidence. Subseguent to review of the
evidence, if the Depariment reverses its original decision, it shall immediately inform the
administrative law judee.

[3) Issue for Hearing, — For each adverse detemunatz(}n., the bearing shall determine
whether the Department substantially prejudiced the riehts of the recipient and if the
Department. based upon evidence at the hearing:

(1)  Exceeded its authority or jurisdiction.
(2}  Acted erroneously.
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(3)  Failed to nse proper procedure.
(4)  Acted arbitrarily or capriciously.
(5) - Failed to act as tequired by law or rule. '

(2)  Decision. — The administrative law judge assicned to a contested Medicaid case
shall hear and decide the case without unnecessary delay. OAH shall send a copy of the
andiotape or diskette of the hearing to the agency within five days of completion of the hearing.
The judge shall prepare a writfen decision and send it to the parties. The decision shail be sent
together with the record to the agency within 20 days of the conclusmn of the hearing.

"8 108A-76.9C. Informal review permitted.

Nothing in this Part shall prevent the Department from engaging in an informal review of a
contested Medicaid case with a recipient prior to issuing a notice of adverse determination as
provided by G.S. 108A-70.9A(c)."

SECTION 10.30.(b) Section 10.15A.(h3) of S.L. 2008-107, as amended by Section
3.13.(b) of S.1.. 2008-118, reads as rewritten:

"SECTION 10.15A. (h3) From funds available to the Department of Health and Human
Services (Department) for the 2008-28092010-2011 fiscal year, the sum of $we—one million
dollars £$2;:600.000% (51,000,000} shall be transferred by the Department of Health and Human
Services-to the Office of Administrative Hearings (OAH). These funds shall be allocated by the

OAH for mediation services provided for Medicaid
recipient appeals and to contract for other services necessary to conduct the

apphicant-and—
“appeals process. OAH shall continue the Memorandum of Aggeement (MOA) with the

Department for mediation services provided for Medicaid recipient appeals and coniracted
services necessary to conduct the appeals process. The MOA will facilitate the Department's
ability to draw down federal Medicaid funds to support this administrative function. Upon
receipt of invoices from QAH for covered services rendered in accordance with the MOA. the
Department shall transfer the federal share of Medicaid funds drawn down for this purpose.”

' SECTION 10.30.(c) Not later than October 1, 2011, the Department of Health and
Human Services and the Office of Administrative Hearmos {OAH) shall submit a report to the
House of Representatives Appropriations Subcommittes on Health and Human Services, the
Senate Appropriations Subcommittee on Health and Human Services, the Joint Legmlauve ,
Oversight Committee on Mental Health, Developmental Disabilities, and Substance Abuse
Services, and the Fiscal Rescarch Division on the nurnber, status, and outcome of contested
Medicaid cases handled by OAH pursuant to the appeals process established in Part 6A. of
Article 2 of Chapter 108A of the General Statutes. The report shall include information on the
number of coniested Medicaid cases resolved through mediations and through formal hearings,

-the ontcome of settled and withdrawn cases, and the mumber of incidences in which the
Division of Medical Assistance (DMA) reverses the decision of an administrative law judge
atong with DMA’s ratmnale for the reversal.

ACCOUNTING FOR ZMEDIC-A]}) RECEIVABLES AS NONTAX REVENUE

SECTION 10.31. Section 10.64.{b) of S.L. 2009-451 reads as rewritten:
"SECTION 10.64.(b) For the 2009-2010 fiscal year, the Department of Health and Human
Services shall deposit from ifs revenues one hundred twenty-four miltion nine hundred
ninety-four thousand nine himdred fifty-four dollars ($124,994,954) with the Department of
State Treasurer to be accounted for as nomtax revenuwe. For the 2010-2011 fiscal vear, the
Department of Health and Human Services shall deposit from its revenues enehundred-million
ne bhundred thirty-five million dollars ($135.000.000) with the
Department of State Treasurer to be accounted for 2s montax revenue. These deposits shall
represent the return of General Fund appropriations provided to the Department of Health and
Human Services to provide indigent care services at Stafe-owned and operated mental
hospitals. The treatment of any revenue derived from federal programs shall be in accordance

with the requirements specified in the Code of Federal Regulations, Volume 2, Part 225."

MEDICAID PREFERRED DRUG LIST
SECTION 10.32. Sectior 10.66.(c) of 8.L. 2009-451 reads as rewritten:
"SECTION 10.66.(c} The Department, in consultation with the PAG, shall adopt and
publish policies and procedures relating to the preferred drug Hist, including:
(1) Guidelines for the presentation and review of drugs for inclusion on the
preferred drug list,
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JUDICIAL REVIEW IN MEDICAID APPEALS'

Judicial review of a final agency decision in a Medicaid appeal, like all administrative appeals, is
within the jurisdiction of the Superior Courts of the state. Superior Court proceedings for
administrative appeals, however, are sui generis and governed by procedures and standards that
are very different from those most commonly seen in practice before the state courts. These
materials will acquaint the attorney with the procedures commonly used in Judicial Review
proceedings; the various standards of review that are set out in the Administrative Procedure Act
which govern the Superior Court’s disposition of the petition for review; and a few
miscellaneous issues that the practitioner might typically encounter.

1. Procedure for Obtaining Judicial Review

A. Filing of Petition

Judicial review of final agency decisions is governed by Article 4 of the Administrative
Procedure Act. G.S. § 150B-43 through 150B-52. The Act imposes five requirements to be met
before a party is entitled to judicial review of an agency decision: “(1) the petitioner must be an
aggrieved party; (2) there must be a final decision; (3) the decision must result from a contested
case; (4) the petitioner must have exhausted all administrative remedies; and (5) there must be no
other adequate procedure for judicial review.” G.S. § 150B-43; Charlotte Truck Drive Training
School, Inc. v. North Carolina Div. of Motor Vehicles, 95 N.C. App. 209, 211-12, 381 S.E.2d
861, 862 (1989).

If these requirements are met, a person may obtain judicial review of an agency decision by
filing a petition in the Superior Court of Wake County or in the Superior Court of the county
where the person resides. G.S. § 150B-45. The petition must be filed within thirty days after the
person is served with a written copy of the agency decision. Id. Failure to file the petition
within the thirty day period waives the right to judicial review. For good cause shown, however,
the court may accept a petition filed after the thirty day period has expired. G.S. § 150B-45(b).

The petition must contain “what exceptions are taken to the decision or procedure and what relief
the petitioner seeks.” G.S. § 150B-46. The petitioner must serve by personal service or by
certified mail copies of the petition on all parties of record within ten days of filing the petition
with the court. For Medicaid appeals, a copy of the filed petition together with a summons
should be served by certified mail to:

Ms. Emery Milliken, Esq.
Office of the Secretary, Department of Health and Human Services
Adams Building, 101 Blair Drive
2001 Mail Service Center
Raleigh, NC 27699-2001

! This manuscript is based primarily upon the exceilent work of Carson Carmichael, a pariner with Bailey
& Dixon, LLP, who practices principally in the area of administrative law, and to whom I am grateful.




Other parties to the proceeding may file a response to the petition within thirty days of service.
In the response the parties, including agencies, may state exceptions to the decision or procedure
and what relief is sought. Any person aggrieved may file a motion to intervene as provided in
(.S, § TA-L, Rule 24.

B. Stay of Agency Decision

Any person aggrieved may, at any time before or during the review proceeding, apply to the
reviewing court for an order staying the agency decision pending the outcome of the judicial
review. G.S. § 150B-48. Such a stay may be granted or denied in the discretion of the court,
subject to the provisions G.S. §TA-1, Rule 65. /d.

In Medicaid appeals, there is no entitlement to maintenance of services after the fair hearing
process is concluded and the final agency decision is rendered. Goldberg v. Kelly, 397 U.S. 254,
261 (1970); see 42 C.F.R. § 431.230(a). Therefore, to prevent a termination or reduction of
services while the petition for judicial review is pending, it is necessary to file a Motion for
Preliminary Injunction under Rule 65, asking to court to order the Department of Health and
Human Services to maintain the status quo while the court considers the appeal. In cases where
the agency’s action is upheld, federal regulations permit the Department to recoup the costs
associated with services furnished to the recipient “to the extent they were furnished solely by
reason of this section.” Although the Department has rarely sought recoupment, the chent
should be informed of this possibility. In any case, it is doubtful that services provided by the
Department in conformity with an injunction are services “furnished solely by reason of this
section.”

II. Record for Review

A. Time Period for Filing Record

Unlike civil cases in which it is the appellant’s responsibility to prepare the record, after
receiving a copy of the petition for review, the agency must transmit the original or certified
copy of the official record to the reviewing court within thirty days. G.S. § 150B-47. Upon
request by the agency, the court may allow additional time for the filing of the record. /d.

In Medicaid appeals, it is not the practice of the Attorney General’s office to serve a copy of the
Record on Appeal on counsel for the petitioner. Consequently, petitioner’s counsel can expect to
receive only a “Notice of Filing of Record of Appeal” and then obtain a copy of the Record on
Appeal from the case file maintained by the Clerk of Court.

B. Contents of the Record
The official record typically consists of:
(1) Notices, pleadings, motions, and intermediate rulings;

(2) Questions and offers of proof, objections, and rulings thereon;
(3) Evidence presented;




(4) Matters officially noticed, except matters so obvious that a statement of them would serve
no useful purpose; and

(5) Any decision, opinion, order, or report by the officer presiding at the hearing and by the
agency.

G.S. § 150B-37.

Generally, testimony at OAH 1s recorded but need not be transcribed unless requested by a party,
who is responsible for the cost of transcription. G.S. §150B-37(b). If any of the items listed in
the statute are not necessary for review of the agency’s final decision, with permission of the
court, the record may be shortened by stipulation of the parties. G.S. § 150B-47. In practice, a
transcript of all of the testimony and arguments in Medicaid appeals is customarily included in
the Record on Appeal.

II. Standards of Review

A. General Considerations

The scope of review of final agency decisions is set out in G.S. § 150B-51. Judicial review is
conducted by the Superior Court without a jury. G.S. §150B-50. In reviewing a final agency
decision, the court's authority is limited to affirming the decision, remanding the case to the
agency for further proceedings, or reversing or modifying the agency’s decision if the substantial
rights of the petitioner may have be prejudiced because the agency’s findings, inferences,
conclusions, or decisions are:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of the agency;

(3) Made upon unlawful procedure;

(4) Affect by other error of law;

(5) Unsupported by substantial evidence in view of the entire record as submitted; or
(6) Arbitrary or capricious.

G.S. §150B-51(b).

The type of review conducted by the court under G.S. §150B-51depends upon the error which
the petitioner alleges has occurred. Brooks v. Ansco & Assoc., Inc.,, 114 N.C. App. 711, 716, 443
S.E.2d 89, 92 (1994).

B. De Nove Review

If it is alleged that the agency’s decision was based upon error of law, de novo review is
required. “An error of law, as that term is used in N.C. Gen. Stat. Sec. 150B-51 (b)( 4), exists if
a conclusion of law entered by the adminisirative agency is not supported by the findings of fact
entered by the agency or if the conclusion of law does not support the decision of the agency.”
Brooks, 443 S.E.2d at 92. Agency error in interpreting a statute is also considered an error of
law. Bestv. N. C. State Bd. of Dental Examiners, 108 N.C. App. 158, 161, 423 S.E.2d 330, 332

3




(1992), disc. review denied, 333 N.C. 461, 428 S.E. 2d 184 (1993). Thus, “[w]hen the issue on
appeal is whether a state agency erred in interpreting a statutory term, an appellate court may
freely substitute its judgment for that of the agency and employ de novo review.” Id. (quoting
Savings and Loan League v. Credit Union Comm., 302 N.C. 458, 465, 276 S.E. 2d 404, 410
(1981)). When it is alleged that the agency’s decision is in violation of constitutional provisions,
in excess of the agency's statutory authority, or made upon unlawful procedure, or affected by
other error or law, the reviewing court also applies a de novo review. In re Denial of NC Idea’s

Refund of Sales and Use Tax, 196 N.C. App. 426, 675 5.E.2d 88 (2009).

In Medicaid appeals, de novo review is appropriate for claims alleging that the Department failed
to follow the statutory provisions of the APA. For example, G.S. § 150B-36 mandates that the
Department adopt the factual findings of the ALJ unless “the finding is clearly contrary to the
preponderance of the admissible evidence, giving due regard to the opportunity of the
administrative law judge to evaluate the credibility of witnesses.” G.S. § 150B-36(b). Still
further, Section 36(b1) requires that the department explain the reasons for its failure to adopt a
specific factual finding and the evidence in the record relied upon in not adopting the finding.

De novo review may also be invoked for violations of federal Medicaid regulations. For
example, the Department frequently secks to foreclose the introduction of relevant evidence at
the OAH evidentiary hearing under the dubious authority of Brifthaven v. N.C. Dept. of Human
Resources, 118 N.C. App. 379, 455 S.E.2d 455 (1995). Final agency decistons often fault the
ALJ for permitting “new” evidence to be admitted at the hearing, employing this “error” as a
basis for rejecting a factual finding. However, the Medicaid regulations demand that a de novo
hearing be afforded to a Medicaid recipient when challenging the reduction or termination of
benefits, and that the recipient be given the opportunity to examine wiinesses and “establish all
pertinent facts and circumstances.” 42 C.F.R. § 431.242.

C. Whole Record Test

When the petitioner alleges that the agency’s decision is not supported by substantial competent
evidence, in violation of G.S. § 150B-51(b)(5), review is to be conducted under the “whole
record” test. Best v. N.C. State Bd. of Dental Examiners, 114, N.C. App. at 716, 443 S.E.2d at
92. The “whole record” test demands that “[i]f, after all of the record has been reviewed,
substantial competent evidence is found which would support the agency ruling, the ruling must
stand.” In this context substantial evidence has been held to mean such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion. Therefore, in reaching its
decision, the reviewing court is prohibited from replacing the agency’s findings of fact with its
own judgment of how credible, or incredible, the testimony appears to be, so long as substantial
evidence of those findings exists in the whole record. Cameron v. N.C. State Bd. of Dental
Examiners, 95 N.C. App. 332, 337, 382 S.E.2d 864, 867 (1989). The definition of “substantial
evidence” stated in Cameron is codified at G.S. §150B-2(8b). Likewise, if the petitioner alleges
that the agency’s final decision is arbitrary or capricious, the standard of review is the whole
record test. The arbitrary or capricious standard is difficult to meet. Agency action is considered
arbitrary or capricious “only if it indicates a ‘lack of fair and careful consideration’ and fails ‘to
indicate any course of reasoning and the exercise of judgment.”” Watson v. N.C. Real Estate




Commission, 87 N.C. App. 637, 649, 362 S.E.2d 284, 301 (1987), cert. denied, 321 N.C. 746,
365 S.E.2d 296 (1988).

In Medicaid appeals, the whole record test is most frequently used to analyze the medical data
supporting the requested service. It is also often employed to resolve the testimony of competing
expert witnesses.

D. The Superior Court Order

Under the APA, a Superior Court is empowered to affirm, reverse or modify the final agency
decision. G.S. § 150B-51(b). The court may remand the case to the agency or the ALJ for
further proceedings. The Court may also adopt the decision of the ALJ if the Court determines
that the petitioner’s substantial rights were prejudiced by the agency’s actions.

In most Medicaid appeals, a petition for judicial review is occasioned by the Depariment’s
rejection of an ALJ decision favorable to the Medicaid recipient. In such cases, the Superior
court’s review is governed by G.S. § 150B-51(c), which demands that the Superior Court review
the official record, de novo, making its own findings of fact and conclusions of law. Importantly,
this subsection states that the Superior Court “shall determine whether the petitioner is entitled to
the relief sought in the petition, based upon its review of the official record.” That is, the
Superior Court must rule on the merits of the petitioner’s application for services. In most cases,
therefore, a Superior Court Order favorable to a petitioner must contain sufficient findings of fact
and conclusions of law to support a judgment in the petitioner’s favor. While the subsection
permits the Superior Court to “adopt the administrative law judge’s decision,” the better practice
is to provide the Superior Court Judge with a draft order that repeats the supporting evidence
adduced at the OAH hearing and contained in the Record on Appeal.

E. Appellate Review

The scope of review of an appellate court reviewing a lower court’s review of an agency decision
is governed by G.S. 150B-52. “The scope of review in these instances is the same as it is for
other civil cases,” that is, whether the lower court committed an error of law. Best v. N.C. Siate
Bd. of Dental Examiners, 108 N.C. App. at 161, 423 S.E.2d at 332. The appellate court employs
the whole record test to “determine if the agency’s findings and conclusions are support by
substantial evidence, or, evidence that a reasonable mind could find adequate to support a
conclusion.” Id. at 162, 423 S.E.2d at 332 (citing North Carolina Dept. of Correction v. Hodge,
99 N.C. App. 602, 610, 394 S.E.2d 285, 289 (1990)). After taking into consideration evidence
that supports and contradicts the agency decision, the appellate court must uphold the agency
decision if the decision has a rational basis in the evidence. Id.

IV. Miscellaneous Considerations

A. Expertise of the Agency vs. Treating Physician

Acknowledging that many agencies and boards are comprised of members of a particular
profession or industry who bring technical expertise to the hearing of a contested case, the APA
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permits an agency to “use its experience, technical competence, and specialized knowledge in
the evaluation of evidence presented to it.” G.S. §150B-41(d). In addition, the administrative
law judge is directed to “decide the case based upon the preponderance of the evidence, giving
due regard to the demonstrated knowledge and expertise of the agency with respect to facts and
inferences within the specialized knowledge of the agency.” G.S. § 150B-34(a).

In the context of Medicaid appeals, the Department will often tout its knowledge of the service
definitions and overall operations of the Medicaid program in order to bolster the decisions made
by its reviewers. Two responses are in order. First, “due regard” is not equivalent to deference.
In order for the administrative law judge to grant due regard, the knowledge and expertise of the
agency must be demonstrated. Stated otherwise, due regard must be earned. Recognizing that
the demands of any administrative action implicates the expertise of the agency, the weight
afforded to the agency’s expertise in a particular case “will depend upon the thoroughness
evident in its consideration, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to
control.” Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944); see also Rainey v. North Carolina
Dept. of Public Instruction, 361 N.C. 679, 652 S.E.2d 251 (2007). Second, the specialized
knowledge of the agency rarely extends to the determination of “medical necessity” made in an
individual case because the treating physician is in the best position to make a judgment
concerning a recipient’s individual medical needs. In Lackey v. N.C. Dept. of Human Resources,
306 N.C. 231, 293 S.E.2d 171 (1982), the North Carolina Supreme Court ruled that a single
report from a non-examining physician — particularly an opinion that is contrary to all the
medical facts and the opinions from treating physicians — did not constitute substantial evidence
to support a denial of Medicaid benefits.

Although the reports of non-examining physicians may in some circumstances
constitute substantial evidence to support an agency’s determination, they deserve
little weight in the overall evaluation of disability. Further, it has been held
specifically that where the non-examining physician’s opinion is the only
evidence supporting a denial of disability benefits and is confrary to all the
medical facts as well as the opinion of the treating physician, that opinion alone
cannot constitute substantial evidence to support a conclusion relying solely on if.

Lackey, 293 S.E.2d at 240 (citations omitted).

In Dean v. Cone Mills Corp., 350 S.E.2d 99, 83 N.C. App. 273 (1986), the North Carolina Court
of Appeals (citing Lackey) found that the standard of review under the APA required the ALJ to
consider the entire record, not just the opinion of a non-examining physician, when determining
the denial of workers’ compensation benefits. An ALJ is required to review all evidence in
determining whether an agency’s denial of benefits was lawful. 350 S.E.2d at 101. See also
Weaver v. Reagen, 886 F.2d 194, 200 (8™ Cir. 1989) (deference to treating physician required by
Medicaid statute); Pinneke v. Preisser, 623 F.2d 546, 550 (8™ Cir. 1980) (“The decision of
whether or not certain treatment or a particular type of surgery is ‘medically necessary’ rests

with the individual recipient’s physician and not with clerical personnel or government
officials.”).




B. Attorney’s Fees

A prevailing petitioner may seek payment of attorney’s fees, filing a motion under the following
statutory section:

In any civil action ... contesting State action ..., unless the prevailing party is the
State, the court may in its discretion allow the prevailing party to recover
reasonable attorney’s fees to be taxed as court costs against the appropriate
agency if: (1) The court finds that the agency acted without substantial
justification in pressing its claim against the party; and (2) The court finds that
there are no special circumstances that would make the award of attorney’s fees
unjust.

G.S. § 6-19.1.

The burden is on the state agency to prove its position was substantially justified. Walker v. N.C.
Coastal Resources Comm., 124 N.C. App. 1, 476 S.E.2d 138 (1996). “Substantial justification”
means “justified in substance or in the main — that is, justified to a degree that could satisfy a
reasonable person.” Crowell Constructors, Inc. v. State ex rel. Cobey, 342 N.C. 838, 844, 467
S.E.2d 675, 679 (1996). The Court in Crowell explained:

[T]his standard should not be so loosely interpreted as to require the agency
to demonstrate only that the suit is not frivolous, for ‘that is assuredly not the
standard for Government litigation of which a reasonable person would approve.’
Rather, we adopt a middle-ground objective standard to require the agency to
demonstrate that its position, af and from the time of its initial action, was rational
and legitimate to such a degree that a reasonable person could find it satisfactory
or justifiable in light of the circumstances then known to the agency.

Id. (emphasis added) (quoting Pierce v. Underwood, 487 U.S. 552 (1988)).

The agency must establish that its position had a reasonable basis both in law and fact. Pierce,
487 U.S. at 565. An agency has been held liable for fees if it continues “pressing its claim
throughout this action” despite contravening, clearly established law or facts, even in cases
where the agency initially prevailed on the merits. Walker v. N.C. Coastal Resources Comm.,
124 N.C. App. 1, 476 S.E. 2d 138 (1996); Tay v. Flaherty, 100 N.C. App. 51, 294 S E.2d 217
(1990). Thus, section 6-19.1 allows for attorney’s fees in cases where the suit is pressed without
substantial justification. In Crowell Constructors, Inc. v. State ex rel. Cobey, 342 N.C. 838, 467
S.E.2d 675 (1996), the North Carolina Supreme Court interpreted this statute as to “require the
agency to demonstrate that its position, at and from the time of its initial action, was rational and
legitimate to such degree that a reasonable person could find it satisfactory or justifiable in light
of the circumstances then known to the agency.” 342 N.C. at 841. Hence, in cases where the
agency has unreasonably rejected the decision of the ALJ and continued to adhere to its own
position, a petitioner could argue that fees incurred after the final agency decision resulted from a
position that could not be substantially justified and seek payment of fees from that time forward.

7




LOCAL RULES GOVERNING ADMINISTRATIVE
APPEALS TO SUPERIOR COURT

BUNCOMBE COUNTY (Dist, 28)

Rule 11. ADMINISTRATIVE APPEALS

11.1

11.2

1.3

Rules 11,1 through 11,15 shall govern judicial review of final admintstrative agency
decisions pursuant North Carolina General Statues, 150B, and judicial review of ali other
administrative rulings other than those requiring evidence to be presented to the Superior
Court,

With respect to administrative judicial review of matters not covered by G.S. 150B of the
North Carolina General Statutes, reference in these rules to precedures in said statutes
shall apply.

Pursuant to N.C.G.S. 150B-47, the agency which makes the final agency decision must
submit the official record to the court within thirty (30) days after the receipt of the copy
of the petition for review, or within such additional time as the court, or these rules, may
allow. In cases brought te the Court by certiorari, the record shall be sabmitted within
thirty (30) days from the issuance of the writ.

Prior to submitting the official record, the agency shall consider any proposed additions
or deletion to the N.C.G.5.150B-37-42 record submitted by the petitioner or the
respondent state agency, when it did not make for final agency decision, to the final
decision agency within fifteen (13) days of the filing of the petition for judicial review.
The petition shall request deletion of any items not required for an understanding of the
basis for relief from the final agency decision asserted in the petition for judicial review.
Requests for additions to the record shall be accompanied by a copy of the proposed
addition, unless a copy was previously provided to the parties. The final decision agency
shall notify the petitioner and the respondent state agency of any deletions it proposes to
the official record within twenty {20) days of receipt of the petition for judicial review. If
the parties are unable to settle the record, the final decision agency shall submit the
official record acceptable to the agency with a report of the remaining differences.

In the cases where no record was prepared pursuant to N.C.G.5.150B-37, or -42, the final
decision agency shall notify the petiticner and any intervenor, a proposed official record
within twenty (20) days after receipt of a copy of the petition for review. Requests for
additions or deletions shall be served on the agency within ten (10) days of receipt of the
proposed official record. After consideration of such requests, the agency shall file the
official record within ten (10) days of receipt of any requests for additions or deletions. If
no such requests are served on the agency, the proposed official record shall be filed as
the official record. If the parties are unable to settle the record, the agency shall
accompany the official record with report of the remaining differences.

If the review is of a decision of a local government or agency, alt relevant ordinances
shall be included in the record,

A motion to make previously requested additions or deletions o the official record shall
be filed within ten (10} days of the filing of the official record. Any party unreasonably
refusing to stipulate to limit the record shall be taxed by the court for the additional costs
occasioned by the refusal.
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i1.5

11.6

1.7

11.9

11.10

The petition for judicial review shall state explicitly the objections to the agency decision
and the basis for the objections. Any objections to specific findings of fact and
conclusion of law shall be identified in the petition. The petition shall be accompanied by
a copy of the agency decision and a certificate of service showing service on the parties
to any prior contested case hearing.

Applications to present additional evidence, pursuant to N.C.G.5. 150B-49. shall be filed
within thirty (30} days of the submission of the official record, unless the court finds
good cause for a late filed application. The application shall be accompanied by a copy of
the additional evidence or a statement showing what the evidence will show. Responses
fo such applications shall be filed within twenty (20) days of service of the application.

Applications for siay of decision, pursuant to N.C.G.8. 150B-48, shall be accompanied

by:

a. A copy of the final agency decision.

b. An affidavit demonstrating the harm to the applicant and an ability to post a bond
adequate to compensate the agency or any other party to the contested case
proceeding which will be adversely affected by the stay.

¢. A memorandum of law, or other staternent of law, demonstrating the applicant is
entitled to a stay of decision; and

d. A certificate of service demonstrating notice to the agency before the hearing on the
application is conducted.

A motion to remand to the agency pursuant to N.C.G.S. 150B-51(a) shall be filed within
thirty (30} days of the filing of the contested case petition.

The brief of the petitioner shall be filed with this Court and served upon all other parties
to the proceeding in accordance with N.C.G.S. 1A-1, Rule 5, within thiriy (30) days after
the original or a certified copy of the record of the proceedings under review has been
filed with this Court, as provided in N.C.G.S8. I150B-47, or settled by this Court,
whichever is later.

The brief of the respondent, whether the agency or any person who was party to the
agency proceeding and who became party to the review proceeding pursuant to N.C.G.S.
150B-46, shall be filed with this Court and served upon all other parties to the proceeding
in accordance with N.C.G.S. 1A-1, Rule 5, within thirty (30) days after service of the
brief of the petitioner.

The brief of an intervenor who may become a party to the review proceeding, pursuant to
N.C.G.5. 150-46, shall be filed with this Court and served upon all other parties to the
proceeding in accordance with N.C.G.S. 1A-1, Rule 5, within thirty (30) days of the date
of the filing of the intervenor’s motion to intervene; provided that where, because of the
time of such motion for intervention, the intervenor’s brief should be under thirty (30)
days or less from the date the review is set for hearing, the intervenor’s brief shall be filed
concuzrently with its motion to infervene.




11.11 Unless the Court in its discretion shall order to the contrary, there shall be no reply briefs
filed by any party 10 the review proceedings.

11.12 Briefs pursuant to Rufe $1.7 — 11.10 shall be in the format required by Appeltate Rule 28
and in the cases of Rules 11-7 — 11.9 shall not exceed ten (10} pages, and in the case of
11.19, five (3) pages except as specifically upon motion ordered by the Court.

11.13 Judicial review proceedings shall be set for hearing at the first regular non-jury
administrative session of Buncombe County Superior Court commencing on or after the

i

thirtieth (30 ) day follewing the filing in this Court of the brief of the respondent or such
later regular session of the Superior Court as determined by the Trial Court Administrator
under the supervision of the Senior Resident Superior Court Judge.

11.14 Al paxies to the judicial review proceedings may offer oral argument.

1£.15 Nothing confained in the 28th District Local Rales 11.1 through 11.15 shall be deemed to
prohibit the Court it its discretion for good cause shown, from enlarging the times herein
provided for filing briefs for any party to the review proceeding, from permitting the )
filing of briefs after the expiration of the time previously allotted for such filings, or from
continuing and rescheduling review hearings.

th

11.16 Al time periods prescribed or allowed by the 28 District Local Rules 11.1 through 11.15
or by any order of this Court pursuant to such rules shall be computed in accordance with
N.C.G.S. 1A-1, Rule 6(a).

BURKE COUNTY (Dist. 25}

15. Procedure Rules when the Superior Court acts as an Appellate Court.

In those cases in which the Superior court is calied upon to act as an appellate court, the following
rules of procedure shatl be followed in District 25A:

(a) Upon filing of a Petition for Review, the Petitioner shall have thirty days in which to serve a
proposed Record on Appeal upon opposing counsel.

(b} Opposing Counsel shall have twenty days from the date of service to serve Petitioner with
an alternative Record on Appeal, or object to the form or content of the Petitioner’s
Proposed Record on Appeal.

(¢) Counsel will undertake to resolve disputes as to the content of the Record on Appeal. The
TCC will be kept informed of the status of the Record on Appeal.

{d) Upon settling of the Record on Appeal, all Counsel shall sign an atiached certificate of
settlement of the Record. It shall then be filed with the Clerk of Court of the County in
which the action is filed, and a copy for the prestding judge delivered to the TCC by the
Petitioner.




{e) Petitioner shall have twenty days from the filing of the Record on Appeal to file and serve
any brief or memoranda. A copy for the presiding judge will be delivered to the TCC.

(f) Opposing party shall have twenty days from the service of the last Petitioner’s brief or
memoranda to file responsive brief or memoranda with a copy for the presiding judge to the
TCC. If Petitioner does not file a brief within the time allowed in (g} above, opposing party
shall file a brief at any time after twenty days from the filing of the Record on Appeal.

) Failure of Petitioner to file a brief within the time required will be deemed abandonment of
the Petition, and the Senior Resident Judge shall dismiss the Petition.

{h) The Appeal shall be placed on the next Administrative Scheduling Session docket more than
sixty days from the date of the filing of the Petition, for scheduling of the final hearing.

{i} All deadlines set by these rules may be modified by the Senior Resident Judge upon motion
by any party, after opportunity has been given to opposing counsel to be heard.

ORANGE and CHATHAM COUNTIES (Dist. 15B)

Rule 19. Judicial Review of Administrative Action

The following rules shall govern judicial review of final administrative agency decisions.
pursuant to the Administrative Procedurs Act (Chapter 150B):

19.1 Case Management Schedule: The Court, upon its own rootion or by request of any party,
may establish a schedule for a particular case. If no schedule is set then the following
rules shall apply.

19.2  Briefs. Petitioner(s) / Appellani(s): The brief of the Petitioner/Appellate shall be filed
with this Court and served upon all other parties to the proceedings within 20 days after
the original or a certified copy of the record of the proceedings under review has been
filed with this Court or as provided by Writ of Certiorari.

19.3  Brief, Respondent{s) / Appellee(s): All other parties shall file and serve briefs within
twenty (20) days after service of the brief of the Petitioner(s)/Appellant(s).

194 Reply briefs: Unless the Court in its discretion shall order to the contrary, there shall be
no reply briefs.

19.5  Calendaring: Judicial Review proceedings shall be set for hearing by the Judge or the
JSS.

19.6  Exempt from MSC: Judicial Reviews of Administrative Actions are exempt from
Mandatory Mediated Settlement Conferences.




WAKE COUNTY (Dist 10}

9.1

6.2

9.3

5.4

9.5

9.6

97

6.8

Rules 9.1 through 9.9 shall govern judicial review of final administrative agency decision
parsuant to G.S. §150B-43, et seq, or of any other matter coming before this Court seeking
review of an administrative agency ruling.

Briefs. Petitioner(s)/ Appellant(s): The brief of the Petittoner(s)/Appellant(s} shall be filed

with this Court and served upon all other parties to the proceeding in accordance with G.S.
§1A-1, Rule 5, within twenty days after the original or a certified copy of the record of the
proceedings under review has been filed with this Court, as provided in G.S. §150B-47, or
as provided by a Writ of Certiorari, and notice of such filing has been served on Petitioner,

Briefs, Respondent(s)/Appellee(s): The brief of the Respondent(s) (for the purposes of this
rule, being those persons who are parties to the agency proceeding and who have become
parties to the review proceeding as set forth in G.S. §150B-46) shall be filed with this
Court and served upon all other parties to the proceeding in accordance with G.3. §1A-1,
Rule 5, within twenty days after service of the brief of the Petitioner(s)/ Appeilant(s).

Briefs, Intervenors: The brief of an Intervenor who may become a party fo the review
proceeding pursuant to the last sentence of G.S. §150B-46 shall be filed with this Court and
served upon all other parties to the proceeding in accordance with G.5. §1A-1, Rule 5,
within twenty days of the date of the filing of the Intervenor’s motion to intervene;
provided that where, because of the time of such motion for intervention, the Intervenor’s
brief would be due twenty days or less from the date the review is set for hearing, the
Intervenor’s brief shall be filed concurrently with its motion to intervene.

Reply Briefs: Unless the Court in its discretion shall order to the contrary, there shall be no
reply briefs filed by any party to the review proceedings.

Calendaring: Judicial review proceedings shall be set for hearing at the first available
regular non-jury session of Wake County Superior Court commencing on or after the
(hirtieth day following the filing in this Court of the brief of the Respondeni(s)/Appellee(s).
Hearings requiring in excess of one hour will ordinarily be set on a trial calendar.

Hearinos: All parties to the judicial review proceedings may offer evidence and oral
argument as provided in G.S. §150B-49 and §150B8-50. The Court will strictly enforce the
prohibition in G.8. §150B-49 against presentation of repetitive evidence or of evidence
previously contained in the record.

Nothing contained in Tenth District Local Rules 9.1 throngh 9.9 shall be deemed to
prohibit the Coust, in its discretion for good cause shown, from enlarging the times herein
provided for filing briefs for any party to the review proceeding, from permitting the filing
of briefs after the expiration of the time previously aflotted for such filing, or from
continuing and rescheduling judicial review hearings.




9.9

9.10

All time periods prescribed or allowed by Tenth District Local Rules 9.1 through 9.9 or by
any order of this Court pursvant to such rules shall be computed in accordance with G.S.
§1A-1, Rale 6(a).

Special Provision for the Denial of a Special Use Permit for a Sexuaily Oriented Business.
An applicant who has been denied a special use permit for a sexually oriented business by a
municipality or county may request, in writing, expedited judicial review after filing a
timely petition for certiorasi. The applicant’s brief required under Local Rule 9.2 shall
accompany the request.

The matter shall be placed on the first available calendar after the applicant files the request
and brief, The hearing will occur within 45 days after the applicant’s filing. A judge
reviewing the denial should issue a decision on the merits from the bench or should
otherwise assure that the applicant receives a prompt judicial decision.
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“Petitioners,

PETITION FOR
JUDICIAL REVIEW

VS.

NORTH CAROLINA DEPARTMENT
OF HEALTH AND HUMAN SERVICES,

Respondent.
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Bl parents and natural guardians of their

Now come the petitioners, Lane and Joann{

minor child Jénnifer FEREERR through the undersigned attorneys, to petition the court for review

of an adverse administrative decision by the respondent, as follows:

1. The petitioners and their 7 year-old daughter Jennifer [ETRE are citizens of the

United States and residents of Craven County.

2. The petitioners bring this action pursuant to the Administrative Procedure Act,
N.C.GS. §150B-43, et. seq., secking reversal of the final agency decision made by North
Carolina Department of Health and Human Services, dated March 16, 2009, in the above
captioned contested case (08 DHR 3010). The final agency decision upheld an agency decision
to reduce Medicaid coverage of medically necessary services used to treat Jennifer _
diagnosed autism.

3. Jennifer BB is eligible for services under the N.C, Medicaid program through

a Medicaid home and community-based waiver program called the Community Alternative

Program for Persons with Mental Retardation and other Developmental Disabilities, (CAP-




MR/DD). As required by this program, a Plan of Care was submitted to ValueOptions, Inc., a
contracted agent of the respondent delegated responsibility for reviewing requests for mental
health services under the N.C. Medicaid prograxﬂ. In the submitted Plan of Care, through
Jennifer’s treating clinicians, the petitioners requested that the respondent continue to provide
coverage for a medically necessary service known as Home and Community Supports (“HCS”)
in the amount of forty-two (42) hours per week. In response, the respondent, through its agent
ValueOptions, issued notice dated September 11, 2008 that Medicaid coverage of HCS services
would be reduced to only thirty (30) hours per week.

4, Petitioner timely filed a petition for a contested case hearing in the Office of
Administrative Hearings (OAH) to challenge respondent’s failure to continue to provide
coverage for the requested services. This contested case (case number 08 DHR 3010 in OAH)
was tried on the merits before Administrative Law Judge (ALJ) Joe L. Webster on January 22,
2009. Judge Webster issued a decision on February 19, 2009, in which he made forty-one (41)
findings of fact and ten (10) conclusions of law. Judge Webster reversed the agency’s decision
and ordered the respondent to continue to provide Medicaid coverage for the servicés requested
in Jennifer Massey’s Plan of Care and in the amounts requested by the petitioners.

3. On March 16, 2009, the respondent issued a final agency decision rejecting the
ALJ decision and upholding the ValueOptions decision to reduce the HCS services from forty-
two to thirty hours per week.

6. The petitioners are persons aggrieved by the final agency decision in this matter.

7. The petitioners have exhausted all administrative remedies available to them.




8. The petitioners file this petition within 30 days of service upon them of the final

agency decision.

9. The petitioners take the following exceptions to the Findings of Fact and

Conclusions of Law set out in the final agency decision:

A,

The respondent erred as a matter of law in violation of N.C.G.S. §150B-
36(b) by rejecting or altering, in whole or in part, the ALJ’s findings of
fact numbered 6, 8, 14, 17, 27, 38, 39, 40, and 41 because the ALI’s
findings were not c:léarly contrary to the preponderance of the admissible
evidence adduced at the hearing and because the agency failed to give due
regard to the ALI’s evaluation of the credibility of the evidence.

The respondent erred as a matter of law in violation of N.C.G.S. §150B-
36(b1) by rejecting or altering, in whole or in part, the ALY’s findings of
fact numbered 6, 8, 14, 17, 27, 38, 39, 40, and 41, because the final agency
decision failed to set forth separately and in detail the evidence in the
record relied upon by the agency in not adopting each of the above
findings of fact contained in the ALJ decision.

The respondent erred as a matter of law by failing to accord petitioner the
right to a de noveo hearing as required by the due process clause of the
Fourteenth Amendment to the U.S. Constitution and by federal Medicaid
regulations, 42 C.F.R. 431.200, et. seq.

The respondent erred as a matier of law in violation of N.C.G.S. §150B-

36(b3) by failing to adopt the ALJ decision without demonstrating that the




ALJ rdecision is clearly contrary to the preponderance of the admissible
evidence in the record.

The respondent’s conclusions of law numbered 1, 2, 3, 4 and 5 contain
findings of fact that fail to comply with N.C.G.8. §150B-36(b), (b1}, and
(b2), for the same reasofzs stated in paragraphs A, B, C, and D
hereinabove.

The respondent’s findings of fact, including but not limited to the findings
nurhbered 3, 4,6, 7,8 and 9, and its conclusions of law, including but not
Iimited to the conclusions numbered 1, 2, 3, 4, and 5, contain errors of law
in violation of N.C.G.S. §150B-34 and 42 CFR 431.244, by failing to base
its findings of fact and decision on the weight of the evidence presented at
the hearing and thus failing to accord petitioner the right to a de novo
hearing.

The respondent’s final agency decision contains inadequate findings of
fact to support its decision.

The respondent’s decision, includiﬁg conclusions of law numbered 1, 2, 3,
4 and 5, contains errors of law in that the decision fails to comply with 42
US.C. § 1396d()(5), 42 US.C § 1396a(a)(43), and 42 US.C. §
1396a(a)(8).

The respondent’s decision, including conclusions of law numbered 1, 2, 3,
4 and 5, contains errors of law in that it conflicts with the terms of the

N.C. CAP-MR/DD Waiver and federal Medicaid statutory provisions




governing the Waiv_er, including 42 U.8.C. 1396a(a)(10(B), 1396d(a),' and
1396n.

Th;: respondent’s final agency decision is not adequately supported by its
own findings of fact and conclusions of law.

The final agency decision, in failing to provide the relief ordered by the
ALJ in the paragraph entitled “Decision,” contains errors of law in
violation of 42 U.S.C. §1396d(r)(5), 42 U.8.C. §1396a(a)(43), 42 U.S.C.
§1396a(a¥(8), N.C.G.S. §150B-36, N.C.G.S. §150B-34, 42 CFR 431.244,
the terms of the N.C. CAP/MRDD Waiver, 42 U.S.C. 1396a(2)(10)(B),
1396d(a), and 1396n.

The final agency decision contains errors of law in violation of the due
process clause of the Fourteenth Amendment to the U.S. Constitution and
principles of administrative res judicata by reducing coverage for services
at a level previously approved by the respendent with no evidence of
medical improvement or other change in circumstances justifying the
reduction in services.

The final agency decision, including Finding of Fact No. 3, contains
~ errors of law in violation of the federal Medicaid statute, including 42
U.S.C. 1396a(a)}(10(B), 1396d(a), and 1396n, by failing to accord any
deference to the opinions of Jennifer’s treating clinicians.

The final agency decision, including Finding of Fact No. 3, contains

errors of law in violation of N.C. Session Law 2008-no. 3 N.C. Adv.




Legis. Serv. 369, 382, sec. 10.15A(h2)(4)in that the decision appears to
assign the burden of proof to the pétitioners instead of the Respondent.

0. The final agency decision, including Finding of Fact No. 9, contains errors
of law iﬁ violation of N.C.G.S. ISOﬁ, Article 2A in that the CAP-MR/DD
manual has not been promulgated as a rule and is not a medical coverage
policy that was adopted under the procedures set out in N.C.G.8. 108A-

54.2.

PRAYER FOR RELIEF

WHEREFORE, the petitioner prays for the following relief:

L. That the court review the administrative record de novo pursuant to N.C.G.S.
§150B-51(c); '

2 That the court adopt those findings of fact made by the ALJ as not clearly contrary
to the evidence adduced at the hearing and because the agency did not follow the
procedures required by N.C.G.8. 150B-36;

3. That the court reverse the final agency decision of the respondent and adopt the
ALJ decision as the final decision in this matter;

4, That the court award the petitioner a reasonable attorney’s fee pursuant to
N.C.G.S. §6-19.5;

5. That the court tax all costs of this action to the respondent, including costs and
expert witness fees incurred during the administrative proceedings;

6. That the court grant the petitioner such other relief as law and equity allow.




DATED this 15™ day of April, 2009.

DISABILITY RIGHTS NORTH CAROLINA

T [
R. Rittelmeyer
.C. Bar No. 17204
john.rittelmeyer@disabilityrightsnc.org
Morris McAdoo
N.C. Bar No. 34851
morris.mcadoo@disabilityrightsnc.org
2626 Glenwood Ave. Suite 550
Raleigh, NC 27608
(919) 856-2195 (telephone)
(919) 856-2244 (facsimile)
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