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l. Competency

A. Standard

The general rule is that every person is competent to be a witness unless the trial

court determines that the person is disqualified under the evidence rules.* Evidence rule

601(b) provides that any person—adult or child—is disqualified to testify as a witness

when the court determines that he or she is incapable of expressing himself or herself

concerning the matter as to be understood, either directly or through interpretation by one

who can understand the witness, or incapable of understanding the duty of a witness to

tell the truth.? This standard sometimes is stated as requiring that the witness understands

! State v. DeLeonardo, 315 N.C. 762, 766 (1986).
2N.C. R. Evid. 601(b).



the obligations of an oath or affirmation and has sufficient intelligence to give evidence.®

“There is no fixed age limit below which a child is incompetent to testify.”*

The competency determination: (1) does the witness
understand the obligations of an oath or affirmation; and (2)
does the witness have sufficient intelligence to give evidence.

B. Procedure
Competency is a preliminary question that is determined by the court.® The trial
court should make a competency determination if the issue “is raised by a party or by the

”® The trial court’s ruling will be reviewed for an abuse of discretion.’

circumstances.
When making a competency determination, the court is not bound by the rules of
evidence, except those with respect to privileges.®

The trial judge may not accept a stipulation as to competency.® Rather, the trial
judge should personally examine or observe the child.*® “[W]hen the interests of justice
require,” the competency determination must be conducted outside of the jury’s

presence.'* Often the trial court will conduct a voir dire on competency before the

witness testifies. In addition to questioning the potential witness during the voir dire,

% 1 BRANDIS AND BROUN ON NORTH CAROLINA EVIDENCE § 132 (6" edition); see also State v.
Higginbottom, 312 N.C. 760, 765 (1985).

* State v. Sills, 311 N.C. 370, 377 (1984); see also State v. Reeves, 337 N.C. 700, 726 (1994); State v.
Eason, 328 N.C. 409, 426 (1991); Higginbottom, 312 N.C. at 765.

°®N.C. R. Evid. 104(a); Eason, 328 N.C. at 427.

® Eason, 328 N.C. at 427.

7 Id. at 426; Higginbottom, 312 N.C. at 766; Sills, 311 N.C. at 377.

¢ N.C. R. Evid. 104(a).

® State v. Fearing, 315 N.C. 167, 172-74 (1985) (the court reached this issue even though it was not raised
by the parties, explaining: “we find that the interests of justice require that we review this order for possible
error because it formed the basis upon which highly prejudicial testimony was admitted and affects
substantial rights of the defendant™).

1d. at 174.

' N.C. R. Evid. 104(c); see also State v. Baker, 320 N.C. 104, 110-12 (1987) (trial court did not err in
conducting a competency voir dire of the child victim in the jury's presence, when the defendant did not
request that the hearing be held out of the jury’s presence).
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when the witness is a child, the trial court may hear testimony from parents, teachers, and
others.*? However, such additional testimony is not required.*® There is no set procedure
for determining competency. Cases have held that the determination may be based on the
judge’s observation of the witness while testifying.** However, it has been suggested that
the better practice is to determine competency before the witness testifies so as to avoid
the possibility of a mistrial required by the admission of testimony from a witness later
found to be incompetent.® Regardless of which method is used, the inquiry must be
sufficient to allow the trial court to determine whether the witness meets the standard for
competency.'® The trial court is not required to make formal findings as to competency.’

A voir dire on competency of a child witness might include the following
questions:

What is your name?

How old are you?

When is your birthday?

Do you have any brothers or sisters?

What are their names?

Do you go to school?

What school do you go to?

What grade are you in?

Who is your teacher?

Where do you live?

Do you and your family go somewhere special to pray?
Where do you go?

Do you know the difference between right and wrong?

12 Cf. State v. Roberts, 18 N.C. App. 388, 391 (1973) (“There are, no doubt, situations in which the
testimony of parents, teachers, and others might prove helpful to the trial judge in making his
determination”).

3 Roberts, 18 N.C. App. at 391-92 (the trial court did not abuse its discretion in declining to hear from
parents, teachers, and others during voir dire).

14 State v. Spaugh, 321 N.C. 550, 554 (1988); State v. Huntley, 104 N.C. App. 732 (1991) (following
Spaugh); State v. Gilbert, 96 N.C. App. 363, 364-65 (1989) (same).

1 State v. Reynolds, 93 N.C. App. 552, 556-57 (1989).

16 State v. Pugh, 138 N.C. App. 60, 66 (2000) (juvenile court’s questioning of a child witness was
insufficient to allow the court to determine whether the child was incapable of expressing herself
concerning the matter or incapable of understanding the duty to tell the truth).

'7 State v. Rael, 321 N.C. 528, 533 (1988).



Do you know what a lie is?

Is it right or wrong to tell a lie?

What happens if you tell a lie?

Do you know what a promise is?

What happens if you break a promise?

Do you know what it means to tell the truth?

Do you promise to tell the truth today about what happened between
you and [defendant’s name]?*®

C. Limiting Defendant’s Face-to-Face Confrontation at Competency
Hearings

The United States Supreme Court has held that a defendant’s confrontation clause
rights were not violated when he was excluded from a voir dire hearing regarding child
victims’ competency to testify.'® The Court reasoned that because the trial court found
the children competent to testify, the defendant had an adequate opportunity to cross-
examine them at trial.?° In State v. Jones,?* the defendant was excluded from the voir dire
regarding a child victim’s competency to testify. Although the child was found
incompetent, the court found no violation of the defendant’s confrontation clause rights
because the defendant was able to view the voir dire through a closed-circuit television
system and the defendant and his lawyer were afforded an adequate opportunity to
communicate during the victim’s testimony.? Note that Jones was decided before the
United States Supreme Court’s decision in Maryland v. Craig, setting out the
constitutional requirements associated with infringement on a defendant’s right to face-

to-face confrontation at trial by way of a closed-circuit television system.?®

18 Sample voir dire adapted from ROBERT L. FARB, NORTH CAROLINA PROSECUTOR’S TRIAL MANUAL
(UNC-Chapel Hill School of Government 4™ ed. Jan. 2007).

9 Kentucky v. Stincer, 482 U.S. 730 (1987).

20 |d. The Court also relied on the nature of the competency hearing.

1 .89 N.C. App. 584 (1988), overruled on other grounds by, State v. Hinnant, 351 N.C. 277 (2000).

%2 See infra pp. 11-15 (discussing the defendant's right to face-to-face confrontation and the use of closed-
circuit television in child victim cases).

% See infra pp. 12-15 (discussing Craig).



D. Illustrative Cases

In the vast majority of cases in which competency of a child witness has been an

issue, the appellate courts have held that the trial court did not abuse its discretion in

finding the child witness was competent to testify. Illustrative cases include the

following:

State v. Reeves, 337 N.C. 700, 724-27 (1994) (the trial court did not abuse
its discretion in finding a five-year-old witness (who was 2 % years old at
the time of the crime) competent to testify; at a hearing to determine
competency, the witness testified to her name and age, about who she
lived with, where she went to school, and to her teachers’ names; she
testified that she went to church, but did not know the name of the church;
she testified that she knew the difference between telling a lie and the
truth, that she would be punished for lying, that she remembered the day
her mother died, and that she would tell the truth about what she
remembered; although the child did not answer all of the questions posed
to her about the difference between the truth and a lie, the court did not
err).

State v. Eason, 328 N.C. 409 (1991) (no abuse of discretion in finding a
nine-year-old child competent to testify; on voir dire, the child testified as
to her education, grades in school, and address; she recalled the incident in
question and remembered who was present; although the court made no
finding regarding her ability to express herself, it obviously concluded that
she could do so).

State v. Swann, 322 N.C. 666, 686 (1988) (thirteen-year-old mentally
retarded witness was competent; before being sworn, the witness stated,
“I’ll just tell it like it is. I do tell the truth;” after being sworn he was able
to state fully what had happened in both instances in question).

State v. Fletcher, 322 N.C. 415 (1988) (no abuse of discretion in finding
four-year-old child competent; on voir dire, the child testified that she
knew what it meant to tell the truth and that it was bad to tell a lie; she
promised to tell “just what had happened and nothing else;” the court
rejected the defendant’s argument that because the child testified that she
had lied in the past and because she was uncertain as to times and dates,
she was not competent to testify).

State v. Rael, 321 N.C. 528, 532 (1988) (no abuse of discretion in finding
a four-year-old victim competent to testify; during voir dire, the victim
correctly stated his age, date of birth, and the name of his school; he



indicated his ability to distinguish truthful and untruthful statements and
that he could be put in jail if he lied during his testimony; during direct
and cross-examination, the child promised to tell the truth).

State v. DeLeonardo, 315 N.C. 762, 765-67 (1986) (no abuse of discretion
in finding a twelve-year-old, mildly retarded witness competent to testify).

State v. Higginbottom, 312 N.C. 760 (1985) (no abuse of discretion in
determining that a four-year-old child was competent to testify; during
voir dire, the child answered questions consistently and intelligently,
giving her name, age, and city of residence; she testified that she knew
what a lie was and that a heavenly Father punished those who lied).

State v. Sills, 311 N.C. 370 (1984) (no abuse of discretion in finding an
eight-year-old child competent to testify; the child indicated that she knew
the difference between telling the truth and lying and that punishment
would result from telling a lie; on voir dire, she answered questions about
her schooling, family, church attendance, and previous court testimony,
and indicated that she knew she was supposed to tell the truth when she
put her hand on the Bible).

State v. Andrews, 131 N.C. App. 370, 373-74 (1998) (no abuse of
discretion in finding a witness who was almost five years old competent;
during voir dire, the child first stated that she would tell the truth, but then
said it was not good to tell the truth; the prosecutor then asked whether it
was true to say that her blue dress was red, and she responded that it was
not the truth; additionally, she said she knew she would get a spanking if
she did something wrong and she knew it was wrong to tell a lie; the child
told the prosecutor that she knew she was in court to talk about the
shooting of her mother and she wanted to tell the truth about the incident).

State v. Ward, 118 N.C. App. 389, 393-97 (1995) (no abuse of discretion
in finding four-year-old (who was two years old at the time in question)
competent to testify; during voir dire, the child testified that she knew
what it meant to tell the truth, that she would be punished at home for
lying, that she went to church and that Jesus would want her to tell the
truth, and that she would tell the truth when asked to do so by the judge;
any contradictions in her testimony (at one point she indicated that she
could not tell the truth) went to her credibility, rather than her competency
to testify).

In at least one case, the North Carolina Supreme Court has held that the trial court

did not abuse its discretion in finding that a child witness was not competent to testify. In



State v. Deanes,?* the court found no abuse of discretion when the child could not
respond to simple questions posed by the prosecutor about basic facts in her life, and she
was contradictory, uncommunicative, and frightened.

E. Competency Not the Same as Unavailability

The analysis to be applied when determining competency is not the same as the
analysis to be applied when determining whether a child is unavailable for purposes of
the hearsay exceptions under Rule 804.% Even if a child witness is determined to be
incompetent, the child’s out-of-court statements may be admissible under exceptions to
the hearsay rules.?®
1. Oath or Affirmation

The constitutional right to confrontation requires that testimony in a criminal case
be given under oath or affirmation.?” The North Carolina General Statutes prescribe the

manner of taking oaths®® and the language of the oath,?® although variations are

4323 N.C. 508, 523-24 (1988).

% In Re Faircloth, 137 N.C. App. 311, 317-18 (2000) (trial court erred in applying Rule 804 unavailability
standard to a competency determination).

% In Re Clapp, 137 N.C. App. 14, 20 (2000) (noting that even if the child witness had been declared
incompetent to testify, her statements to her mother and doctor could have been admitted as substantive
evidence under the exceptions to the hearsay rule). For the standard that applies when determining
unavailability under the hearsay rules, see infra pp. 54-55; see also infra pp. 57-58 (discussing the
relationship between competency and circumstantial guarantees of trustworthiness required for application
of the catch-all hearsay exception).

2" Maryland v. Craig, 497 U.S. 836, 846 (1990); State v. Robinson, 310 N.C. 530, 539 (1984). However,
failure to object to a witness being allowed to testify without being sworn waives the issue. Robinson, 310
N.C. at 540.

%8 (.S. 11-1 (oaths and affirmations to be administered with solemnity); G.S. 11-2 (administration of
oaths); G.S. 11-3 (administration of oath with uplifted hand); G.S. 11-4 (affirmation in lieu of oath).

% (3.S. 11-11. The statute provides that the oath for a witness in a capital trial is as follows: “You swear (or
affirm) that the evidence you shall give to the court and jury in this trial, between the State and the prisoner
at the bar, shall be the truth, the whole truth, and nothing but the truth; so help you, God.” It provides that
the oath for a witness in other criminal actions is as follows: “You swear (or affirm) that the evidence you
shall give to the court and jury in this action between the State and A.B. shall be the truth, the whole truth,
and nothing but the truth; so help you, God.” When a witness affirms, the words of the affirmation are the
same as those in the oath except that the word “affirm” is substituted for the word “swear” and the words
“so help me God” are deleted. G.S. 11-4.



allowed.*® Additionally, Evidence Rule 603 provides that before testifying, “every
witness shall be required to declare that he will testify truthfully, by oath or affirmation
administered in a form calculated to awaken his conscience and impress his mind with his
duty to do so.” The commentary to the rule explains that it is “designed to afford the
flexibility required in dealing with . . . children.” The commentary also explains that an
“[a]ffirmation is simply a solemn undertaking to tell the truth; no special verbal formula
is required.” Relying on this language in the commentary, the North Carolina Court of
Appeals has held that no plain error occurred when the trial court failed to administer the
oath to a child witness but the child promised to tell the truth.® In that case, the child did
not understand the meaning of placing her hand on a Bible but did understand the
importance of telling the truth, was competent to testify, and promised to tell the truth.
I11.  Examination of Child Witnesses

A. Leading Questions on Direct Examination

A leading question is one that suggests a response.** “Leading questions are
necessary and permitted on direct examination when a ‘witness has difficulty in
understanding the questions because of immaturity, age, infirmity or ignorance or when
the inquiry is into a subject of delicate nature such as sexual matters.””** Leading
questions also are permitted on direct examination when the examiner seeks to “aid the

witness’ recollection or refresh [the witness’] memory when the witness has exhausted

%0 Shaw v. Moore, 49 N.C. 25 (1856).

*! State v. Beane, 146 N.C. App. 220 (2001).

* Not all questions that can be answered yes or no are leading questions. Although many leading questions
can be answered yes or no (e.g., “He’s the man that did it, isn’t he?”), “simply because a question may be
answered yes or no does not make it leading, unless it also suggests the proper response.” State v.
Thompson, 306 N.C. 526, 529 (1982 ) (quoting State v. Britt, 291 N.C. 528 (1977)); see also State v.
Stanley, 322 N.C. 353, 360 (1984). An example of a question that can be answered yes or no but is not
leading it is: “Did you see who shot the victim?”

% State v. Higginbottom, 312 N.C. 760, 767 (1985) (quoting State v. Greene, 285 N.C. 482 (1974)) .

9



his [or her] memory without stating the particular matters required.”** Rulings by the trial
court on the use of leading questions are reversible only for abuse of discretion.* Several
North Carolina appellate cases have held that the trial court did not abuse its discretion in
allowing the prosecutor to ask leading questions during direct examination of a child
witness.®® In State v. Brice, the North Carolina Supreme Court rejected the defendant’s
argument that the State’s evidence against him was insufficient because all of the
victim’s testimony was elicited by leading questions.®

B. Allowing Child to Sit on Caregiver’s Lap While Testifying

At least one North Carolina case has held that the trial court did not err by
allowing a child to sit in her stepmother’s lap while testifying.*® In that case, the trial
court warned the stepmother that she must not suggest to the child in any way as to how
the child should testify and after the testimony was complete, the court made a finding in

the record that the stepmother had followed the court’s instructions.*

% State v. Ammons, 167 N.C. App. 721, 729 (2005) (quotation omitted) (trial court did not abuse its
discretion by allowing the State to ask leading questions of the child after recognizing the tender age of the
witness and the child’s stated inability to remember the substance of his interview with the police officer
who spoke with him on the day of the incident).

* Higginbottom, 312 N.C. at 767.

% State v. Stanley, 310 N.C. 353, 360 (1984) (even if the questions were leading, no abuse of discretion
occurred by allowing leading questions to be asked of a six-year-old witness regarding “unnatural sexual
acts”); Higginbottom, 312 N.C. 768 (“It is clear that the [four-year-old] child was required to testify about
matters of a most delicate nature. It is equally clear that because of her age, she had difficulty
understanding the questions posed to her by trial counsel. In allowing the district attorney to examine the
witness with leading questions, we find that the trial court did not abuse its discretion™); State v. Williams,
303 N.C. 507, 511-12 (1981) (“The prosecuting witnesses in this case were children aged 5 and 9 and were
testifying to matters of an extremely delicate nature. We are unable to say that the trial court abused its
discretion in permitting the State to ask leading questions of the witnesses.”).

%7320 N.C. 119, 123-24 (1987).

% State v. Reeves, 337 N.C. 700, 727 (1994) (noting that although the trial court should be cautious about
allowing a child victim to sit on a caregiver’s lap while testifying, the trial court did not err in allowing a
five-year-old witness to sit on her stepmother’s lap while testifying; “[t]he court had observed the witness
and we cannot say the court was wrong in allowing a procedure which it felt would promote the ability of
this witness to testify truthfully™).

% Reeves, 337 N.C. at 727.

10



C. Use of Anatomical Dolls

It is not error to allow a child witness to illustrate his or her testimony with
anatomical dolls.*® The North Carolina Supreme Court has stated:

This Court has heard several cases in which anatomical dolls were used by

children to illustrate their testimony and we have never disapproved of the

practice. The practice is wholly consistent with existing rules governing

the use of photographs and other items to illustrate testimony. It conveys

the information sought to be elicited, while it permits the child to use a

familiar item, thereby making him more comfortable.*

D. Child’s Use of Own Terms for Body Parts

It is permissible for a child to testify using his or her unique terms to designate
body parts, provided that the child clarifies to which body parts the terms refer.*

E. Limiting Defendant’s Face-to-Face Confrontation of Child Witnesses

Two United States Supreme Court decisions and one North Carolina Court of
Appeals decision have dealt with limitations placed on a defendant’s ability to confront a
child witness face-to-face at trial. These cases hold that (1) a defendant’s confrontation
clause rights are violated when a screen obscures the defendant’s view of the witness and

(2) a child may give testimony by one-way closed circuit television, in certain

circumstances.

“0 State v. Fletcher, 322 N.C. 415, 421 (1988); State v. Hewett, 93 N.C. App. 1, 16 (1989); see also State v.
DelLeonardo, 315 N.C. 762, 764 (1986) (noting that the child witnesses demonstrated the sexual abuse
using anatomically correct dolls); State v. Watkins, 318 N.C. 498, 501 (1986) (same).

“! Fletcher, 322 N.C. at 421.

%2 See Watkins, 318 N.C. at 501-02 (a seven-year-old child testified that the defendant stuck his finger in
her “coodie cat,” took his hand out of her “coodie cat,” when defendant's finger was in her “coodie cat” it
hurt, after defendant took his finger out, her “coodie cat” stung a little bit, and that she pees with her
“coodie cat;” the child indicated her vaginal area as the place of touching through the use of anatomically
correct dolls; this was constituted sufficient evidence of penetration to support a conviction for first degree
sexual offense).

11



In Coy v. lowa ** the defendant appealed two lowa convictions for lascivious acts with a
child, arguing that his right to confront the witnesses against him was violated at trial by
the placement of a screen between the defendant and the child witnesses. The screen

allowed the defendant “dimly to perceive the witnesses,” but the witnesses could not see

the defendant at all.**

The United States Supreme Court held that the use of the screen
violated the defendant’s confrontation clause rights, stating that it was “difficult to
imagine a more obvious or damaging violation of the defendant’s right to a face-to-face
encounter.”* However, the Court left “for another day . . . the question whether any
exceptions exist” to the Confrontation Clause’s requirement of face-to-face
confrontation.*®

Not long after Coy, the United States Supreme Court decided Maryland v.
Craig,* upholding a Maryland statute that allowed a judge to receive, by a one-way
closed circuit television, the testimony of an alleged victim of child abuse.*® The Court
stated: “though we reaffirm the importance of face-to-face confrontation with witnesses
appearing at trial, we cannot say that such confrontation is an indispensable element of
the Sixth Amendment’s guarantee of the right to confront one’s accusers.”* It held that

while “[t]he Confrontation Clause reflects a preference for face-to-face confrontation at

trial, . . . that [preference] must occasionally give way to considerations of public policy

487 U.S. 1012 (1988).

“Id. at 1015. The procedure was authorized by state statute.

“*1d. at 1020.

“1d.

7497 U.S. 836 (1990).

%8 Under the Maryland procedure, the child witness, the prosecutor, and defense counsel withdrew to a
separate room. The judge, jury, and the defendant remained in the courtroom. The child witness was
examined and cross-examined in the separate room, while a video monitor recorded and displayed the child
witness’s testimony to those in the courtroom. During this time, the witness could not see defendant. The
defendant remained in electronic communication with defense counsel, and objections were made and ruled
on as if the witness were testifying in the courtroom. Id. at 842-42.

“1d. at 849-50.

12



and the necessities of the case.”®® It went on to explain that “a defendant’s right to
confront accusatory witnesses may be satisfied absent a physical, face-to-face
confrontation at trial only where denial of such confrontation is necessary to further an
important public policy and only where the reliability of the testimony is otherwise
assured.”!

As to the important public policy issue, the Court stated that “a State’s interest in
the physical and psychological well-being of child abuse victims may be sufficiently
important to outweigh, at least in some cases, a defendant’s right to face his or her
accusers in court.”>* However, the Court made clear that the State must make an
adequate showing of necessity.>® Specifically, the trial court must (1) hear evidence and
determine whether use of the one-way closed circuit television procedure is necessary to
protect the welfare of the particular child witness who seeks to testify; (2) find that the
child witness would be traumatized not by the courtroom generally but by the presence of
the defendant;>* and (3) find that the emotional distress suffered by the child witness in
the presence of the defendant is more than de minimis.*

The Court went on to note that in the case before it, the “reliability of the

testimony was otherwise assured.” Although the Maryland procedure prevented a child

witness from seeing the defendant as he or she testified at trial, the procedure (1) required

% |d. at 849 (citation and quotations omitted).

> 1d. at 850.

521d. at 853.

531d. at 855.

> «[1]f the state interest were merely . . . protecting child witnesses from courtroom trauma generally,
denial of face-to-face confrontation would be unnecessary because the child could be permitted to testify in
less intimidating surroundings, albeit with the defendant present. Id. at 856.

% |d. at 856. The court held that it did not need to decide the minimum showing of emotional trauma
required because the Maryland statute required that the child witness suffer “serious emotional distress
such that the child cannot reasonably communicate”--a showing that “clearly” met constitutional standards.
Id. at 856.

13



that the child be competent to testify and testify under oath; (2) the defendant had full
opportunity for contemporaneous cross-examination; and (3) the judge, jury, and
defendant were able to view the witness’s demeanor while he or she testified.*®

In Re Stradford® is the one published North Carolina case that has addressed this
issue after Coy and Craig.*® In that case, a juvenile was adjudicated delinquent on two
counts of first-degree rape, committed on child victims. At trial and after an evidentiary
hearing, the trial court granted the State’s motion to allow the victims to testify by way of
closed circuit television due to the victims’ inability to communicate if forced to testify in
the defendant’s presence. On appeal, the defendant argued that this procedure violated his
confrontation clause rights. The Court of Appeals disagreed, concluding that the trial
judge properly allowed the use of closed circuit television. The court noted that the
children testified under oath, were subject to full-cross examination, and were able to be
observed by the judge and the defendant as they testified. The court also rejected the
defendant’s argument that the trial court’s findings were insufficient to justify the
procedure. It noted that at the adjudicatory hearing, the children’s clinical therapist
testified that it would be “further traumatizing” if the children had to confront the
defendant face-to-face.

Both Craig and Stradford were decided before the United States Supreme Court
issued its decision in Crawford v. Washington,*® radically revamping the confrontation
clause analysis. Neither the United States Supreme Court nor the North Carolina

appellate courts have considered whether the procedure sanctioned in Craig survives

%d. at 851.

119 N.C. App. 654 (1995).

%8 State v. Jones, 89 N.C. App. 584 (1988), overruled on other grounds by, State v. Hinnant, 351 N.C. 277
(2000), discussed above, see supra p. 5, was decided shortly before Coy.

9541 U.S. 36 (2004). Crawford is discussed in more detail below, see infra pp. 18-19.

14



Crawford.®® Assuming that it does, Craig and Stradford suggest that before allowing a
child witness to testify using a closed circuit television, the trial judge must:

e Hear evidence and determine that use of the closed circuit television is
necessary to protect the welfare of the child;

e Hear evidence and determine that the child would be traumatized not
by the courtroom in generally but by the defendant’s presence;

e Hear evidence and determine that the emotional distress suffered by
the child in the presence of the defendant is more than de minimis;

e Ensure that the witness is competent to testify;

e Ensure that the witness testifies under oath or affirmation;

e Ensure that the defendant has an opportunity to confer with counsel
after direct examination and before the conclusion of cross-
examination;

e Ensure that the defendant has a full opportunity for contemporaneous
cross-examination;

e Ensure that the judge, jury, and defendant are able to view the
witness’s demeano