




Memo 
 
 
To:    Substitute Trustees 

From:   Wake County Clerk of Court 

  Jennifer J. Knox 

Date:    October 9, 2013 

 

Policy Instituted on 06/01/13  

 
 
FORECLOSURE HEARING CONTINUATION/CANCELLATION POLICY 
 
Our office has recently become concerned with the number of respondents who have not 
received notice of a lender’s intent to continue a case and who appear for a previously 
noticed foreclosure hearing resulting in many instances in additional hardship and loss of 
income to the respondent.  In the interest of justice, beginning June 1, 2013, we instituted 
the following continuance policy as it pertains to foreclosure cases. 
 
If a substitute trustee seeks to continue a case on behalf of a lender, he or she must submit 
to the court a written motion for continuation at least seven days prior to the hearing date.  
This motion must be served on the Respondent at the time it is filed. 
 
If a motion is not timely filed, the substitute trustee must appear and seek to be heard by 
the court on a motion to continue where the respondent may also have an opportunity to 
be heard.  Failure of the substitute trustee to appear may result in the case being 
dismissed. 
 
If exigent circumstances arise that prevent the filing of a continuance in a timely manner, 
the substitute trustee may contact the court to report the situation by calling our Special 
Proceedings Division (919-792-4600). 
 

  
 
 
 
 



FORECLOSURE CHEAT SHEET: Respondent Present at Hearing. 
 

1. Introductions. 
2. Role of Trustee.  Is a neutral party.  Does not represent the lender or the borrower. 
3. Respondent present.  Hearing officer asks are they currently working on a loan 

modification, repayment plan, or other loss mitigation option with the lender? 
 

Does the respondent have any documentation to present to show they are working 
with the lender to retain ownership of their home? 
 
Homeowner Assistance Programs/Options: 
a. Repayment Plan – you may be eligible for a Special Forbearance or Repayment 

plan which could allow you to repay the missed payments over an agreed time 
period.  

b. Loan Modification – A loan modification may add the missed payments to you 
existing loan balance and could change one or more terms of your mortgage to 
restructure your loan payments. 

c. Pre-foreclosure Sale – A pre-foreclosure sale or short sale may allow you to sell 
the property at market value and use the proceeds as full satisfaction of your 
mortgagor obligation. 

d. Deed in Lieu – The lender may agree to allow you to voluntarily give the deed to 
the property back if you are unable to sell the property at fair market value. 

 
Also, can provide information about NC Foreclosure Prevention Fund which is the 
yellow sticky/postcard in the Small Conference Room. 
 
Also an option may be HUD Loan Approval Agencies. 
 
If respondent states they are in a trial period w/ HUD agreement, ask the respondent if he 
or she has made a payment. 

 
4. If good cause exists to grant continuance (reasonable likelihood of resolving default), you 

may continue the hearing for up to 60 days.  Respondent must show proof of progress for 
additional continuances. 

 
 Continuance of Hearing.  (Clerk must grant for improper service and may grant for 

good cause) 
 

5. Respondent will receive a copy of the amended notice of hearing or Motion and Order 
continuing the hearing with the new scheduled date of hearing.  This is mailed by the 
Substitute Trustee.  If a Notice of Sale was attached to the Notice of Hearing when first 
served, inform respondent this was a tentative date and that date of sale will change also, 
if order for sale is granted at the next hearing. 

 
6. If good cause does NOT exist to grant continuance, the clerk will continue with the 

hearing. 
 
 
 



7. Required Findings:  6 items to present to foreclose:  
A. Proper Notice to those entitled. 
B. Right to Foreclose – express power of sale.  Verify that the trustee or substitute 

trustee initiating foreclosure has authority to exercise the power of sale.  This is 
accomplished by checking the Deed of Trust.  If there is a Substitution of Trustee, 
then this instrument must be recorded prior to filing of Notice of Hearing by 1 
minute.   

C. Valid Debt – held by party seeking foreclosure.   Photocopies of Note and Deed 
of Trust are admissible as evidence of indebtedness, together with an Affidavit 
from Holder or Servicer.  Holder is the possessor of the original note (assignment, 
endorsement, or allonge) is key in determining holder of valid debt.  The fact that 
some amount of money is owed is sufficient to show default; the amount of debt 
outstanding is irrelevant and the clerk can find valid debt even if the amount is in 
dispute. 

D. Default – by debtor.  Failure to pay installments as they become due.  Failure to 
provide insurance, pay taxes, or any other default in an obligation created by the 
instrument.  AFFIDAVIT MUST BE ORIGINAL DOCUMENT.  

E. Home Loan Status.   (Issued by the Commissioner of Banks).  Verify that the 
loan is NOT a home loan.  Substitute Trustee will file a Non-“Home Loan” 
Certificate.  If the loan is a home loan, the Substitute Trustee will file a 
Conditional Certificate of Compliance with Article 11, chapter 45 of the General 
Statutes.  This verifies all Notices were timely given.  A copy of this letter(s) must 
also be provided.  Pursuant to N.C. Gen. Stat. 45-21.16(c)(5a) must provide copy 
of letter sent by first-class mail to the debtor's last known address within 30 days 
of the date of the notice a detailed written statement of the amount of principal, 
interest, and any other fees, expenses, and disbursements that the holder in good 
faith is claiming to be due as of the date of the written statement, together with a 
by first-class mail at the debtor's last known address daily interest charge based on 
the contract rate as of the date of the written statement. 

F. Not Active Duty Military – Protected Military Service.  Power of sale is not 
barred by debtor’s military service. Also applies to HOA liens. The statute 
provides a lender may not exercise a power of sale during or w/in 90 days after 
debtor’s military service.  This is confirmed by Affidavit from the Substitute 
Trustee.  To obtain military status, contact the Dept. of Defense. 

 
8. Notice of Foreclosure Sale (Check description of the instrument, date/hour/place of sale, 

description of real property to be sold – correct address, terms of sale, any other 
provisions required by deed of trust, statement – sold subject to taxes, identified 
subordinate interests)  

 
9. Order to Allow Foreclosure Sale.  Sign original and all copies. 
 
10. Appeal May be appealed w/in 10 days.  To stay the proceedings pending a hearing on 

appeal, a bond must be posted). 












