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Artificial Intelligence: 
Computer systems that can 
perform tasks that usually 
require human intelligence, such 
as visual perception, speech 
recognition, decision-making, 
problem-solving, and language 
translation.





What’s 
possible with 
generative AI?







Prompt:

“Create an image of a judge 
relaxing by the beach”



2024,
Copilot



2026, Gemini







Crimes
Involving 

Generative AI







State laws 
criminalizing 
AI-generated 
or computer 
edited CSAM





G.S. 14-190.17C. Obscene visual representation of 
sexual exploitation of a minor.

Class E felony: to knowingly produce, distribute, receive, 
or possess with intent to distribute material that:

(1) Depicts a minor engaging in sexual activity; AND
(2) Is obscene.

Class H felony: to knowingly possess material that:
(1) Depicts a minor engaging in sexual activity;  AND
(2) Is obscene.

Minor depicted does not have to actually exist. 

“Sexual activity”
G.S. 14-190.13(5)

“Obscene”
G.S. 14-190.13(3a)



G.S. 14-190.16. First degree sexual exploitation of a minor.
(5) Creates for sale or pecuniary gain material created, adapted, or 
modified to appear that an identifiable minor is engaged in sexual 
activity

“Sexual activity”
G.S. 14-190.13(5)

“Identifiable minor”
G.S. 14-190.13(1a)

G.S. 14-190.17. Second degree sexual exploitation of a minor.
(2) Distributes, transports, exhibits, receives, sells, purchases, 
exchanges, or solicits material that contains a visual representation 
of a minor engaged in sexual activity or that has been created, 
adapted, or modified to appear that an identifiable minor is 
engaged in sexual activity.





First Amendment Issues

• Miller v. California, 413 U.S. 15 
(1973)

• New York v. Ferber, 458 U.S. 747 
(1982)

• Ashcroft v. Free Speech Coalition, 
535 U.S. 234 (2002)





Evidentiary 
Considerations



Evidence values (not just rules)

 Reliability (personal knowledge; hearsay; competency)
 Avoid prejudicial distractions (relevance)
 Promote fairness (predictability; notice)



Determine 
admissibility

Determine 
credibility

Assign 
weight

Find facts 
and draw 

conclusions



Weighing evidence



How could this 
come up in 
your cases?



The State has filed a petition 
alleging that the respondent 
juvenile used an online tool to 
create deepfake pornography 
of a minor and then texted the 
images to his friend. 

The State alleges this 
constitutes Second Degree 
Sexual Exploitation of a Minor. 

Scenario 1



Social media and 
other digital 
communications

New Ride
New Rock
Same Me

I’ll be right 
out with the 

coke.



Authenticating digital communications

Rule 901

Proponent must show evidence 
is what proponent says it is 
(including who authored it). 

• Direct evidence (e.g., 
knowledgeable witness), or

• Circumstantial evidence (e.g., 
distinctive characteristics)





Scenario 2

The defendant allegedly left a 
threatening voicemail for his 
ex-girlfriend days before her 
home was set on fire. 

The defendant claims his ex 
is proficient in AI which she 
used to generate a fake 
voicemail to frame him. 



The Deepfake Defense: What Comes Next?

• Burden? 

• Expert(s)
• Authenticity and opinion

• Parties or court (R. 706)

• Corroborating evidence 

• Timing of defense + experts





District 25 
Administrative Order





Scenario 3

W seeks alimony as a dependent 
spouse. H claims W engaged in 
“illicit sexual behavior” with a 
coworker. 
H offers a picture of W with her 
coworker’s arms wrapped around 
her while at a hotel for a work 
trip. W alleges the picture has 
been doctored using AI and 
offers a version of the same 
picture where the two are not 
touching.



Brainstorming possible next steps

• Whose burden? 

• Expert(s)

• Corroborative evidence 

! • Not everything is different because someone says “AI”

• Make strong findings resolving conflicts in evidence





Scenario 4

In a custody case, Mother 
offers into evidence a Ring 
Home Security Camera 
recording that she says shows 
Father pulling their child off 
the porch. 

Mother’s attorney notes that 
the video is blurry at a critical 
moment, so they used AI to 
enhance the video.



Acknowledged AI: What Comes Next?

• Brightline rule re: admissibility? 

• Is AI-altered evidence reliable?



AI-Enhanced/Generated
Evidence + Reliability

Sufficient facts and data Established techniques Known or potential error 
rates



Testing the reliability of AI-enhanced/generated evidence? 

• Proponent’s burden re: 
authentication and AI use

• Expert testimony

• Potential corroborating (or 
conflicting) evidence 

• AI-use may go to weight



Proposed
Amendments  
to the Federal
Rules of 
Evidence



Proposed Rule 707: 
Machine-Generated Evidence

“When machine-generated evidence is offered without 
an expert witness and would be subject to Rule 702 if 

testified to by a witness, the court may admit the 
evidence only if it satisfies the requirements of Rule 
702(a)-(d). This rule does not apply to the output of 

simple scientific instruments.” 



“AI-
enhanced” 
evidence





Expert 
testimony 
based on 
AI outputs







Pro se Father filed a motion to modify a 
child support order. On cross-
examination by Mother’s attorney, 
Father acknowledges that he used AI to 
draft the motion.

Mother’s attorney moves to dismiss the 
motion based on Father’s use of AI.

Scenario 5



Brainstorming possible next steps

• Brightline rule? 

• Inquire into party’s use of AI

• Determine whether evidence 
supports the relief requested

• Rule 11 sanctions





Ethical Duties of Attorneys

Competence

Candor



“[S]hould a lawyer choose to 
employ AI in her practice, the 
lawyer must do so competently, 
the lawyer must do so securely, 
and the lawyer must exercise her 
independent judgment in 
supervising the use of such 
processes in her practice.”

N.C. State Bar, 
2024 Formal Ethics Opinion 1



Expect change, 
stay informed 



Questions?

Timothy Heinle:  heinle@sog.unc.edu

Kristi Nickodem:  nickodem@sog.unc.edu
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