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WHY U.S. SUPREME COURT 
OPINION

INITIAL PROVISIONS
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Indian Boarding 
Schools

Carlisle, PA
1879

Lt. Col., US Army
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1819-1969: 

408 federal 
schools 

37 states 
territories
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Indian Adoption 
Project

Transition to removals and adoptions
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25 U.S.C. 1901 et seq 
25 C.F.R. Pt. 23
2016 BIA Guidelines
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PURPOSE

Protect the best 
interests of Indian 

children

Promote stability 
and security of 

Indian tribes and 
families
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Applies to “Child Custody Proceedings”

Foster Care Placement

Preadoptive Placement

Termination of Parental Rights

Adoptive Placement
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WHY U.S. SUPREME COURT 
OPINION

INITIAL PROVISIONS
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Recent Challenge to ICWA: Haaland v. Brackeen
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ICWA IS 
CONSTITUTIONA
L

Article I

Indian Commerce 
Clause

Not 
Anticommandeering 
(10th Amendment)
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Equal 
Protection

: Race

•Standing
•Remedy
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Concurrence

“Many sates have struggled with effective 
implementation….

Others resist ICWA outright as the present litigation 
in Texas attests....

And considerable research subsequent to 
Congress’s enactment of ICWA has borne out the 
statute’s basic premise – that it is generally in the 
best interests of Indian children to be raised in 
Indian homes”
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WHY U.S. SUPREME COURT 
OPINION

INITIAL PROVISIONS
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Chapter 
13

Relevant 
Federal 

Laws
Chapter 13.2

THERE IS A LOT TO KNOW
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Disproportionality Continues
In re E.J.B., 375 N.C. 95 (2020)
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NC Supreme 
Court

“All participants should become familiar with the Indian Child 
Welfare Act of 1978, codified at 25 U.S.C. ch. 21, and the 
corresponding regulations, … to ensure compliance with the 
ICWA and to assert objections on the record if compliance in a 
proceeding has not occurred. 

 In re M.L.B., 377 N.C. 335, n.4 (2021) 

“The state courts bear the burden of ensuring compliance with 
ICWA.”
 In re E.J.B., 375 N.C. 95, 101 (2020).

“The ICWA imposes a duty on the trial court to inquire of 
participants as set forth in 25 C.F.R. § 23.107(a) in all child-
custody cases…”

 In re A.L., 2021-NCSC-92, ¶ 27

22

574 Federally Recognized Tribes for ICWA

23

What about State-recognized tribes?

Lumbee Haliwa-Saponi Coharie Meherrin

Sappony
Occaneechi 
Band of the 

Saponi Nation
Waccamaw 

Siouan
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Inquiry by 
Court
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Mandatory Inquiry by Court

• At commencement of a 
child-custody proceeding
• Of each participant
• Do you know or have reason 

to the know the child is an 
Indian child
• Responses on the record
• Instruct parties to inform 

court if subsequently 
receives info that provides 
reason to know

25 C.F.R. 23.107
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Indian Child, 25 U.S.C. 1903(4)

Is child a member of a 
federally recognized 

Indian tribe? 

Is the child eligible for 
membership in a 

federally recognized 
Indian tribe AND the 

bio parent is a 
member of a federally 

recognized tribe?

Indian Child

Indian Child

Not an 
Indian 
Child

Yes

Yes

No

No
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In re C.C.G.,
380 N.C. 23 (2022)

Ancestry
“Cherokee Indian 

Heritage”
(identified in A/N/D case)

Reason to Know
Not heritage but trial 
membership (political 

affiliation)

No Reason to Know
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Departure from prior 
opinions of COA
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ICWA Inquiry
Biological Parent Child Indian Child Status

Child is  Member KNOW INDIAN CHLID

Parent is a member Child is eligible for membership KNOW INDIAN CHILD

Parent is a member Child is not eligible for membership NOT AN INDIAN CHILD

Parent has ancestry with federally 
recognized tribe but is not a member

Unknown if child is eligible for 
membership

NO REASON TO KNOW
In re C.C.G., 380 N.C. 23 (2022)

Parent has ancestry with federally 
recognized tribe

Child is not eligible for membership NOT AN INDIAN CHLID

Parent has ancestry with federally 
recognized tribe

Child is eligible
(If child becomes a member)

REASON TO KNOW
(Know)
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Nonsecure Custody Order, AOC-J-151
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Suggestion
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Burden: 25 CFR 23.107

Court Inquiry of 
Participants

Petitioner/Movant
Due Diligence

In re A.L., 2021-NCSC-92
• Lumbee
• No inquiry on record
• Remanded
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https://www.bia.gov/bia/ois/dhs/icwa/icwa-notice
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Notice

• Registered/Certified Mail, Return Receipt
• Parents

• Indian custodians
• Tribe

• Copy to Regional Director
• Specific Contents
• Include right to intervene
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Fails to 
respond to 
“multiple 
written 
requests”

In re E.J.B.
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ICWA TIMING: ADD IT UP
25 USC 1912; 25 CFR 23.11; 23.111; 23.112

BIA:
15 days to notify 
tribe or inform 

court of need for 
more time BIA: send court  copy 

of notice sent to tribe 

DSS
Registered/certified 

mail – return 
receipt

Notices and 
return receipts 
filed with court

Tribe: 
10 days
Up to 20 

additional
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Can be Cured 
In re E.J.B.; In re D.J., 2021-NCSC-105

TPR Post-TPR Other
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If Indian Child, ICWA applies

• Tribe determines if Indian child 
• Court can’t substitute judgment or consider
• Blood Quantum
• Existing Family Doctrine
• Child – parent relationship

X
25 C.F.R. 23.103(c); 23.108(b) 
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Tribe’s Right to Intervene
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Jurisdiction, 25 U.S.C. 1911, 1919

Tribal Court

•Child domiciled or 
resides on reservation

•Child is ward of tribal 
court
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On the Civil Side
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Transfer to 
Tribal Court
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Criteria for Transfer to Tribal Court: On 
the record

• No Transfer if
• Parent object
• Tribal court declines (state court notices tribal court)
• Good cause
• NOT advanced state of proceeding if notice was given late
• NOT prior proceedings for child where there was no request for transfer
• NOT impact on placement
• NOT child’s cultural connections with Tribe or reservation
• NOT SES 
• NOT negative perceptions of tribe, social services, tribal justice system
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Panel: How It 
Works in 
Practice
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