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Outline for doing In Camera reviews 

 

 

1. How do I decide whether to order the review? 

 Defendant must make a “plausible showing” that the evidence: 

 a. Exists 

 b. Is Favorable 

 c. Is Material 

See, Ritchie, 480 U.S. at 58; Benchbook, Section IV. 

 

2. Can the application be made ex parte? 

 No North Carolina case addresses this directly.  Use your discretion. 

 

3. What kinds of cases has this been applied to in North Carolina? 

 The list is long and includes: Murder, sex offense, attempted murder, rape and DWI 

 

4.  What sorts of material can I review? 

 It’s clear that you can order the review of any records belonging to a State agency, such 
as DSS, county mental health, state hospitals and public schools.  North Carolina courts have 
also ordered the review of private hospital records. See, Benchbook, Section II. 

 Keep in mind that Ritchie was decided on Due Process grounds, so it seems to follow 
that ANY information that is favorable and material should be turned over to the Defendant, 
including a complaining witness’ social media and text messages if they meet the test. 

PRACTICE POINTER: You need to read the witness statements to law enforcement to determine 
whether there is anything in the material you are reviewing that is inconsistent with those 
statements.  This is because “favorable” information includes “any evidence adversely affecting 
the credibility of the government’s witnesses.” 

  



 

5. Can the trial judge rely on a review done by another judge? 

 YES!  State v. Phillips, 328 N.C. 1, 399 S.E.2d 293 (1991). 

6.  What do I do with the material after I have reviewed it? 

 Do a written order reciting what you reviewed and what, if anything, you find to be 
favorable and material.  Turn the favorable and material parts over to the parties (under a 
protective order if needed) and seal everything else in the court file to preserve your decision 
for appellate review. See, State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977). 

 

7. What happens if I fail to turn over favorable material? 

 NEW TRIAL!  State v. McGill, 141 N.C. App. 98, 539 S.E.2d 351 (2000). 

 

8. What happens if I refuse to review the material after a review has been ordered? 

 NEW TRIAL!  State v. Kelly, 118 N. C. App. 589, 456 S.E.2d 861 (1995).  
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I. The Ritchie Decision 

In Pennsylvania v. Ritchie, 480 U.S. 39 (1987), the United States Supreme Court held 

that the defendant had a due process right to have a judge conduct an in camera review 
of a child protective services agency file on the victim to determine whether it contained 
favorable and material evidence, and if so, to turn it over to the defense. Id. at 58-60. In 

that case, defendant Ritchie was charged with rape and other crimes committed against 
his daughter. During pretrial discovery, Ritchie issued a subpoena seeking access to the 
agency’s file related to the charges against him, as well as certain records that he 
claimed were compiled a year earlier when the agency investigated a separate report 
that Ritchie's children were being abused. Ritchie argued that the file “might contain the 
names of favorable witnesses, as well as other, unspecified exculpatory evidence.” Id at 
44. The agency refused to comply with the subpoena, claiming that the records were 
privileged under state law. The relevant state statute provided that information obtained 
during an agency investigation was confidential, but could be disclosed pursuant to a 
court order. Acknowledging that he had not reviewed the entire agency file, the trial court 
denied Ritchie’s request for disclosure. Ritchie was convicted and he appealed. As 
noted, the Court held that Ritchie had a due process right to have the trial court review 
the file in camera and disclose to him any favorable, material evidence. Noting that “the 
public interest in protecting this type of sensitive information is strong,” the Court 
declined to find that “this interest necessarily prevents disclosure in all circumstances.” 
Id. at 57. In this respect the Court noted that the state statute did not grant the agency 
“absolute authority to shield its files from all eyes,” id., and it expressly declined to 

address whether the case would have been decided differently had the state statute 
“protected the [agency’s] files from disclosure to anyone, including law-enforcement and 
judicial personnel.” Id. at 57 n.14. Though finding that Ritchie had a right to have the trial 
court conduct an in camera review, the Court expressly rejected his argument that he 
had a constitutional right to examine all of the confidential information in the file and 
present arguments in favor of disclosure. Id. at 59-60. Recognizing that the “eye of an 
advocate may be helpful” in identifying favorable and material evidence, id. at 59, the 

Court concluded that full disclosure to defense counsel would “sacrifice unnecessarily 
the Commonwealth’s compelling interest in protecting its child-abuse information.” Id. at 
60. Thus, it endorsed a rule requiring in camera review by the trial court. 
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II. Application to Third-Party Records Generally  

In North Carolina, Ritchie issues arise most frequently in child sexual abuses cases 
where the defendant seeks to obtain the type of agency records at issue in Ritchie. See, 
e.g., State v. Tadeja, 191 N.C. App. 439, 449-50 (2008) (child sex case where the 
defendant sought Department of Social Services (DSS) records); State v. Johnson, 165 
N.C. App. 854, 856-59 (2004) (same); State v. McGill, 141 N.C. App. 98, 101-03 (2000) 
(same); State v. Bailey, 89 N.C. App. 212, 222 (1988) (same). However, the courts have 
applied Ritchie to a variety of confidential records in possession of third parties, including 
government agencies and private parties. See, e.g., Love v. Johnson, 57 F.3d 1305, 

1313-14 (4th Cir. 1995) (victim’s files at a medical center, county mental health 
department, and county DSS); State v. Johnson, 145 N.C. App. 51, 54 (2001) (public 
school records); State v. Henderson, 155 N.C. App. 719, 728-29 (2003) (school 
records); State v. Taylor, 178 N.C. App. 395, 407-08 (2006) (school records); State v. 
Bradley, 179 N.C. App. 551, 553 (2006) (Duke University Health Systems records); 
State v. Jarrett, 137 N.C. App. 256, 266 (2000) (hospital records). As the Fourth Circuit 
stated in one such case, “[t]he ‘Brady’ right, as recognized and implemented in Ritchie, 

is not limited to information in the actual possession of the prosecutor and certainly 
extends to any in the possession of state agencies subject to judicial control.” Love, 57 

F.3d at 1314. 

III. How the Issue Gets to the Trial Judge 

The case law illustrates the variety of ways that a defendant’s request for in camera 
review of a third party’s confidential records may come to the trial judge. In some cases, 
the issue is brought to the judge’s attention because defense counsel has issued a 
subpoena to the third party, which has declined to provide the requested information. 
See, e.g., State v. Johnson, 165 N.C. App. 854, 854 (2004) (the defendant filed a 

subpoena for DSS records and DSS refused to provide the file); Love v. Johnson, 57 
F.3d 1305, 1308 (4th Cir. 1995) (the defendant issued subpoenas for the victim’s files at 
a medical center, county mental health department, and county DSS). In other cases, 
defense counsel may move for a court order requiring the third party to produce the 
documents for in camera review by the trial court. And in still other cases, the defendant 
may move for a court order requiring the third-party to turn the records over to defense 
counsel to review as an officer of the court. In support of such a motion, defense counsel 
may assert that he or she is in a better position than the judge to determine what 
evidence is favorable and material to the defense. The trial judge should exercise 
caution with regard to such a motion. As noted above, Ritchie rejected the defendant’s 
argument that he had a constitutional right to full review of the file. Ritchie, 480 U.S. at 
59-60. If the trial judge grants such a motion, the judge may wish to prohibit counsel 
from disclosing any evidence in the file without a court order. In any event, such a 
procedure is not permitted with respect to DSS records; the trial court must conduct any 
in camera review of DSS records. G.S. 7B-302(a1)(4) (trial court must conduct an in 
camera review before releasing DSS records). 

Sometimes the defendant will file a Ritchie motion ex parte. No published North 

Carolina appellate case has addressed whether such a procedure is permissible. The 
North Carolina Supreme Court has held that ex parte motions are proper with respect to 
defense requests for experts in non-capital cases. See State v. Ballard, 333 N.C. 515, 

519 (1993); State v. Bates, 333 N.C. 523, 526-28 (1993). The rationale that applies in 
that context may lend some support to an ex parte Ritchie request, although the 

situations certainly differ.  
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IV. Defendant’s Burden for In Camera Review: “Some Plausible Showing”  

Under Ritchie, the defendant “may not require the trial court to search through the . . . 

file without first establishing a basis for his claim that it contains material evidence.” 
Ritchie, 480 U.S. at 58 n.15. The Ritchie opinion suggests that the defendant “must at 
least make some plausible showing of how [the evidence is] both material and favorable 
to his defense.” Id. (quoting United States v. Valenzuela-Bernal, 458 U.S. 858, 867 
(1982)); see also Love v. Johnson, 57 F.3d 1305, 1315 (4th Cir. 1995) (Ritchie requires 
a “plausible showing” that the evidence exists and is material and favorable; this 
standard cannot be “avoided by drawing on state-law requirements of specificity of 
subpoenas which may be─and undoubtedly are─considerably more stringent”). 
Although the “some plausible showing” standard repeats in the case law, other terms are 
used to articulate the relevant standard, including “substantial basis.” State v. Johnson, 
165 N.C. App. 854, 855 (2004) (the defendant must show that he or she has a 
“substantial basis for believing such evidence is material” (quotation omitted)). However, 
because “an accused cannot possibly know, but may only suspect, that particular 
information exists which meets these requirements, he is not required, in order to invoke 
the right, to make a particular showing of the exact information sought and how it is 
material and favorable.” Love, 57 F.3d at 1313; see also Johnson, 165 N.C. App. at 855 

(“Although asking defendant to affirmatively establish that a piece of evidence not in his 
possession is material might be a circular impossibility, [we] at least require[] him to have 
a substantial basis for believing such evidence is material.” (quotation omitted)). And in 
fact, the standard is not terribly strenuous. In Ritchie the defendant made the requisite 

showing simply by arguing “‘that he was entitled to the information because the file might 
contain the names of favorable witnesses, as well as other, unspecified exculpatory 
evidence.’” Love, 57 F.3d at 1313 (quoting Ritchie, 480 U.S. at 44). For a case where 

the defendant’s showing “went considerably beyond the meager showing held sufficient 
in Ritchie,” see Love, 57 F.3d 1305 (with respect to mental health records, defendant 

represented to court that victim was receiving psychiatric care because of incidents of 
“bizarre behavior”; with respect to DSS records, defendant asserted that victim had been 
removed from her mother’s custody because mother refused to believe her allegations). 
A. Favorable 

Evidence is “favorable” “when it tends substantively to negate guilt” or when it 
“tends to impeach the credibility of a key witness for the prosecution.” Love, 57 
F.3d at 1313 (so interpreting the Ritchie rule and citing Giglio v. United States, 
405 U.S. 150, 154 (1972)); see also Johnson, 165 N.C. App. at 858 (the trial 

court erred by failing to disclose evidence in a DSS record that was favorable; 
the evidence “provide[d] an alternative explanation for [the victim’s] abuse”); 
State v. McGill, 141 N.C. App. 98, 102-03 (2000) (“’Favorable’ evidence includes 
evidence which tends to exculpate the accused, as well as ‘any evidence 
adversely affecting the credibility of the government's witnesses’”; going on to 
conclude that the defendant was denied favorable evidence that false 
accusations were made against him which could have been used to impeach the 
credibility of the State’s key witnesses (quotation omitted)); State v. Henderson, 
155 N.C. App. 719, 728 (2003) (quoting same from McGill). 

B. Material  

Evidence is “material” “only if there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result of the proceeding would have 
been different”; “[a] ‘reasonable probability’ is a probability sufficient to undermine 
confidence in the outcome.” Ritchie, 480 U.S. at 57 (quotation omitted); see also 
Love, 57 F.3d at 1313 (quoting Ritchie); McGill, 141 N.C. App. at 103. Compare 
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McGill, 141 N.C. App. at 103 (2000) (evidence in DSS records that false 

accusations were made against the defendant and that could have been used to 
impeach the credibility of the State’s key witnesses was material), State v. 
Martinez, 212 N.C. App. 661, 666 (2011) (trial court erred by failing to disclose 
material exculpatory evidence that could have been used to impeach the State’s 
witnesses), and State v. Johnson, 165 N.C. App. 854, 858-59 (2004) (evidence in 
DSS record that provided an alternative explanation for the victim’s abuse was 
material), with State v. Bradley, 179 N.C. App. 551, 557-58 (2006) (the defendant 

“failed to satisfy the threshold requirement of materiality” where the defendant 
argued that he intended to use the records to impeach the credibility of one of the 
State’s 404(b) witnesses; the court concluded that the defendant would not have 
been able to impeach the witness with extrinsic evidence and noted that the 
witness was only one of three 404(b) witnesses offered by the State). 

V. In Camera Review, Order and Sealing of Evidence 

If the defendant makes the required showing, the defendant “does not become entitled 
to direct access to the information to determine for himself its materiality and 
favorability.” Love v. Johnson, 57 F.3d 1305, 1313 (4th Cir. 1995) (citing Ritchie). 
Rather, the defendant has the right “to have the information he has sufficiently identified 
submitted to the trial court for in camera inspection and a properly reviewable judicial 
determination made whether any portions meet the ‘material’ and ‘favorable’ 
requirements for compulsory disclosure. Id. (citing Ritchie). Once the defendant makes 
the required showing, the court must engage in an in camera review. State v. Kelly, 118 
N.C. App. 589, 594 (1995) (trial court’s failure to conduct an in camera review was 
error). 
 If the court determines that there is favorable, material evidence in the records, 
the court should so find by written order and should provide the relevant evidence to the 
defendant. If the trial court conducts an in camera review but denies the defendant's 
request, in whole or in part, the trial court should so find by written order, seal the 
undisclosed evidence, and place it in the record for appellate review. See, e.g., Johnson, 

165 N.C. App. at 855-56; State v. McGill, 141 N.C. App. 98, 101 (2000). Sample 
language for the court’s order is provided in the Appendix below. 
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Appendix: Sample Language for Court Orders 

 
Sample Language Granting Defendant’s Request for In Camera Review 

 
Defendant has moved for in camera review of [identify the confidential records at issue] 
maintained by [identify the third party that maintains the records]. Under Pennsylvania v. 
Ritchie, 480 U.S. 39 (1987), the defendant has a due process right to have the trial court 
conduct an in camera review of confidential third party records to determine whether 
they contain favorable and material evidence. To trigger the right to an in camera review, 
the defendant need only make some plausible showing of how the evidence in question 
is both material and favorable to his or her defense. In this case the defendant asserts 
that the evidence is material and favorable because [summarize the defendant’s 
argument]. The court finds that the defendant has made the requisite showing and 
hereby orders [identify the third party that maintains the records] to produce [identify the 
confidential records at issue] to the court under seal for in camera review and further 

order. 
 
Sample Language for Order after In Camera Review 
 
Pursuant to Pennsylvania v. Ritchie, 480 U.S. 39 (1987), this court by order dated [insert 
date] ordered [identify the third party that maintains the records] to produce under seal 
[identify the confidential records at issue] for an in camera review by the court. Having 

conducted the required in camera review, the court finds the defendant is entitled to 
portions of the [identify the confidential records at issue] that contain favorable, material 
evidence. Copies of those portions of the records that contain such evidence are 
attached to this order. The court finds that the remainder of the records produced by 
[identify the third party that maintains the records] do not contain favorable, material 

evidence. Copies of those records shall be retained by the Clerk, sealed for appellate 
review.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

© 2014, School of Government, University of North Carolina at Chapel Hill. This document may not be copied or posted online, nor 
transmitted, in printed or electronic form, without the written permission of the School of Government, except as allowed by fair use 

under United States copyright law. For questions about use of the document and permission for copying, contact the School of 
Government at sales@sog.unc.edu or call 919.966.4119. 



 



Dear Judge Collins, 

 

 

It has come to my attention that both Facebook, Inc. and Twitter, Inc. are refusing 

to honor the subpoenas issued by you on May 29, 2013 pursuant to your court order that 

ordered both organizations to turn over Ms. Complaining Witness’ electronic data to you 

for an in camera inspection. Essentially, both organizations claim that they do not have 

to abide by the court order because the Stored Communications Act only allows for a 

“governmental entity” to obtain this information and that the judiciary does not qualify as 

such. 

 

For these reasons, I am requesting that you issue another order that would have 

the State take all necessary steps to obtain these records from Facebook and Twitter. 

Once the State has the records in their possession, then they can immediately turn them 

over to you for an in camera inspection. I have attached a proposed order to this effect. 

 

Please let me know how you would like to proceed on this matter. Thank you for 

your attention to this.   

 

 

Sincerely, 

 

 

Defense lawyer 



 



STATE OF NORTH CAROLINA           IN THE GENERAL COURT OF JUSTICE 
COUNTY OF                                       SUPERIOR COURT DIVISION 
        FILE NOS.:  
STATE OF NORTH CAROLINA              ) 
      ) 
         v.                        ) 
                                   ) 
XXXXXX XXXXXXXXX,   ) 
   Defendant.  ) 

 
ORDER  

 

THIS CAUSE coming on to be heard and being heard before the undersigned Judge 

upon the Defendant’s motion for the production of electronic records of the State’s prosecuting 

witness, XXX XXXXXXX; 

 IT APPEARING to the Court that there are reasonable grounds for this Court to believe 

that the contents of the requested electronic records are relevant and material to this ongoing 

criminal matter as required by 18 USCS §2703(d); 

 IT FURTHER APPEARING to the Court that the Defendant’s motion for the production of 

electronic records of the State’s prosecuting witness shall be granted; 

 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the State, as a 

governmental entity under the federal Stored Communications Act, shall take all necessary 

steps to obtain the requested electronic records from Facebook and Twitter and produce these 

records to the court for an in camera inspection by the undersigned judge;  

 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that the State take 

all necessary steps to obtain from  Facebook, Inc. located at 1601 Willow Road, Menlo Park, CA 

94025, all account information, including messages, photos, videos, and wall posts, for the 

Facebook page associated with the e-mail address EMAIL@ EMAIL.COM  for the period from 

April 1, 2012 through December 1, 2012.  

 IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that the State take 

  

  



all necessary steps to obtain from Twitter, Inc. located at 1355 Market Street, Suite 900, San 

Francisco, CA 94103, all account information, including profile photos, header photos, 

background images, Tweets, comments on Tweets, and biographical information, for the 

account associated with the username @XXXXXXX with the URL of 

https://twitter.com/XXXXXXX for the period from April 1, 2012 through December 1, 2012.  

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that once the State 

is in possession of these records, all of these records are to be produced to: 

Wake County Superior Court Judges’ Chambers 
Attn: Judge Bryan Collins 

P.O. Box 351 
Raleigh, NC 27602 

 
 This the ________ day of June, 2013. 
 

 
______________________________ 

       HONORABLE BRYAN COLLINS 
       SUPERIOR COURT JUDGE 

 



STATE OF NORTH CAROLINA           IN THE GENERAL COURT OF JUSTICE 
COUNTY OF                                 SUPERIOR COURT DIVISION 
        FILE NOS.:  
 
 
STATE OF NORTH CAROLINA   ) ORDER SEALING CONFIDENTIAL  
      ) 
         v.                        )                 RECORDS 
 XXX XXXXXX                                ) 
   Defendant.  ) 
 
 

THE Court having granted the Defendant’s motion for the production and inspection of 

confidential records and the Court having reviewed all materials produced under seal in camera 

does enter the following Order: 

MATERIALS REVIEWED 

The court reviewed the following materials: 

1.  A package dated 3/28/13 labeled “Materials previously provided in discovery.” 

2. A package postmarked 3/22/13 containing confidential medical records of XXX 

XXXXXX from XXXXXXXX Hospital which are certified by the hospital’s records 

custodian as being all of XXXXXX’s records through March 15, 2013. 

3. An undated package from 4125 XXXXXXX Blvd., Suite #999, Anywhere, NC XXXXX 

containing the confidential medical records of XXXXXX from XYZ, PLLC through 

April 2, 2013. 

4. A package postmarked 3/14/13 containing the confidential medical records of 

XXXXX XXXXX from ABC Hospital and Health Center from 6/22/12 through 2/14/13. 

5. A package postmarked 3/12/13 from Joe Smith, PhD, containing the confidential 

medical records of XXXX XXXXX from 9/3/04 through 7/17/06 with a certification 

from Dr. Smith that these are the complete records he has for Ms.XXXXX. 

6. A package postmarked 4/01/13 from ABC Hospitals containing the confidential 

medical records of XXXX XXXXX concerning hospitalizations from 10/29/11 through 

 



11/08/11 and 12/01/11 through 12/08/11. 

7. A package postmarked 4/11/13 from ABC Medical Center containing the confidential 

medical record of XXXXX XXXXX through April 3, 2013. 

8. A CD containing XXXX XXXXX’s Facebook records from April1, 2012 through 

December 1, 2012. 

9. A CD containing XXX XXXXXX’S Twitter records from April 1, 2012 through 

December 1, 2012. 

10. A CD containing XXXX XXXXXXX’s AT&T records from April 1, 2012 through 

December 1, 2012. 

 

SCOPE AND PURPOSE OF REVIEW 

 

The Court reviewed all of the above-referenced materials to determine whether there 

is any material which might be exculpatory to the Defendant, or which would tend to 

mitigate the seriousness or degree of the offenses with which he is charged, or which 

would tend to impeach the alleged victim or any other State’s witness.  This was done in 

accord with Pennsylvania v. Ritchie, 480 U. S. 39 (1987); State v. Williams, 330 N.C. 

711 (1992) and their progeny which recognize a defendant’s right to discover evidence 

which is favorable to the defense when such evidence is material to guilt or punishment 

or evidence which is material and could be used to impeach a state’s witness. 

 

 

 

FINDINGS 

The Court finds that the above-referenced materials contain no material evidence 

that is exculpatory to the defendant or that tends to reduce his culpability or is in any way 



favorable to the defendant as the term “favorable” is defined in this context.  The 

materials also contain no material evidence not already known to the defendant through 

discovery that could be used to impeach any State’s witness.  Therefore, there is nothing 

in the materials that should be disclosed to the defendant and he will not be prejudiced 

by these materials remaining confidential. 

 

ORDER 

THEREFORE, it is hereby ORDERED and DECREED that all the above-referenced 

materials be placed in the custody of the Durham County Clerk of Superior Court and 

that they all be placed under seal, not to be unsealed without an ORDER of the Superior 

Court or some higher court. 

 

  

 
 This the ________ day of December, 2013. 
 

 
______________________________ 

       HONORABLE BRYAN COLLINS 
       SUPERIOR COURT JUDGE 
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PENNSYLVANIA v. RITCHIE 
 

No. 85-1347  
 

SUPREME COURT OF THE UNITED STATES 
 

480 U.S. 39; 107 S. Ct. 989; 94 L. Ed. 2d 40; 1987 U.S. LEXIS 558; 55 U.S.L.W. 4180 
 

December 3, 1986, Argued   
February 24, 1987, Decided  

 
PRIOR HISTORY:     CERTIORARI TO THE SU-
PREME COURT OF PENNSYLVANIA.   
 
DISPOSITION:     509 Pa. 357, 502 A. 2d 148, af-
firmed in part, reversed in part, and remanded.   
 
CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: Petitioner, the Common-
wealth of Pennsylvania, obtained a writ of certiorari to 
the Supreme Court of Pennsylvania of its judgment va-
cating defendant's conviction for rape, involuntary devi-
ate sexual intercourse, incest, and corruption of a minor, 
remanding the case to determine if a new trial was war-
ranted, and allowing defense counsel to examine a Chil-
dren and Youth Services file, which was confidential 
under Pa. Stat. Ann. tit. 11, § 2215. 
 
OVERVIEW: Defendant was convicted of rape, invol-
untary deviate sexual intercourse, incest, and corruption 
of a minor, as a result of assaults on his minor daughter. 
During pretrial, defendant attempted to obtain the con-
tents of the file that the Children and Youth Services 
(CYS) made in its investigation of the victim's com-
plaint, but was denied access, since those files were con-
fidential under Pa. Stat. Ann. tit. 11, § 2215(a) (1986). 
The state supreme court vacated the conviction, re-
manded the case, and ordered the court to allow defend-
ant's attorney full access to the files. On appeal, the court 
held that U.S. Const. amend. VI granted defendant the 
right to confront his witnesses at trial. Defendant was 
entitled to pretrial disclosure of confidential information 
only if that information were material as determined by 
the trial court, but his attorney did not have the right to 
examine the CYS file. Thus, the court affirmed that part 
of the judgment of the state supreme court and remanded 
the case for the court to determine if the CYS file con-

tained material, exculpatory evidence, which would 
warrant a new trial, but reversed the remaining part of 
the judgment. 
 
OUTCOME: The court affirmed the judgment remand-
ing the case for the court to determine if the contents of 
the confidential file contained material, exculpatory evi-
dence which would warrant a new trial. The court re-
versed the judgment on the remaining issues, since de-
fendant had no right to statutorily confidential infor-
mation, unless the court first determined that it contained 
material, exculpatory evidence. 
 
LexisNexis(R) Headnotes 
 
 
 
Criminal Law & Procedure > Criminal Offenses > 
Crimes Against Persons > Domestic Offenses > Gen-
eral Overview 
Evidence > Privileges > Government Privileges > Offi-
cial Information Privilege > Reports Privilege 
[HN1] See Pa. Stat. Ann. tit. 11, § 2215(a) (1986). 
 
 
Evidence > Privileges > Government Privileges > Offi-
cial Information Privilege > Reports Privilege 
[HN2] The identity of a person who reports the abuse or 
who cooperates in the investigation may not be released 
if the disclosure would be detrimental to that person's 
safety.  Pa. Stat. Ann. tit. 11, § 2215(c). 
 
 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process > Compulsory Process 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process > Right to Confrontation 
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480 U.S. 39, *; 107 S. Ct. 989, **; 

94 L. Ed. 2d 40, ***; 1987 U.S. LEXIS 558 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Confrontation 
[HN3] U.S. Const. amend. VI protects both the right of 
confrontation and the right of compulsory process. In all 
criminal prosecutions, the accused shall enjoy the right to 
be confronted with the witnesses against him; and to 
have compulsory process for obtaining witnesses in his 
favor. Both Clauses are made obligatory on the states by 
U.S. Const. amend. XIV. 
 
 
Civil Procedure > U.S. Supreme Court Review > State 
Court Decisions 
Criminal Law & Procedure > Appeals > Reviewability 
> General Overview 
[HN4] Normally the finality doctrine contained in 28 
U.S.C.S. § 1257(3) is not satisfied if the state courts still 
must conduct further substantive proceedings before the 
rights of the parties as to the federal issues are resolved. 
 
 
Civil Procedure > Appeals > Appellate Jurisdiction > 
Interlocutory Orders 
Criminal Law & Procedure > Appeals > Appellate Ju-
risdiction > Interlocutory Appeals 
[HN5] Although it is true that the court is without juris-
diction to review an interlocutory judgment, it also is 
true that the principles of finality have not been con-
strued rigidly. There are at least four categories of cases 
in which jurisdiction is proper even when there are fur-
ther proceedings anticipated in the state court. The court 
may consider cases where the federal claim has been 
finally decided, with further proceedings on the merits in 
the state courts to come, but in which later review of the 
federal issue cannot be had, whatever the ultimate out-
come of the case. In these cases, if the party seeking in-
terim review ultimately prevails on the merits, the federal 
issue will be mooted; if he were to lose on the merits, 
however, the governing state law would not permit him 
again to present his federal claims for review. 
 
 
Criminal Law & Procedure > Appeals > Reviewability 
> General Overview 
[HN6] Statutorily created finality requirements should, if 
possible, be construed so as not to cause crucial collat-
eral claims to be lost and potentially irreparable injuries 
to be suffered. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Discovery Misconduct > General Overview 
[HN7] Unless a party resisting discovery is willing to 
risk being held in contempt, the significance of his claim 

is insufficient to justify interrupting the ongoing pro-
ceedings. 
 
 
Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Testify 
Criminal Law & Procedure > Trials > Examination of 
Witnesses > Cross-Examination 
Legal Ethics > Prosecutorial Conduct 
[HN8] The confrontation clause provides two types of 
protections for a criminal defendant: the right physically 
to face those who testify against him, and the right to 
conduct cross-examination. 
 
 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process > Right to Confrontation 
Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Confrontation 
[HN9] The right to cross-examine includes the oppor-
tunity to show that a witness is biased, or that the testi-
mony is exaggerated or unbelievable. 
 
 
Civil Procedure > Discovery > Disclosures > Mandato-
ry Disclosures 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process > Right to Confrontation 
Evidence > Testimony > General Overview 
[HN10] The right to confrontation is a trial right, de-
signed to prevent improper restrictions on the types of 
questions that defense counsel may ask during 
cross-examination. It is this literal right to confront the 
witness at the time of trial that forms the core of the val-
ues furthered by the confrontation clause. The ability to 
question adverse witnesses, however, does not include 
the power to require the pretrial disclosure of any and all 
information that might be useful in contradicting unfa-
vorable testimony. Normally the right to confront one's 
accusers is satisfied if defense counsel receives wide 
latitude at trial to question witnesses. In short, the con-
frontation clause only guarantees an opportunity for ef-
fective cross-examination, not cross-examination that is 
effective in whatever way, and to whatever extent, the 
defense might wish. 
 
 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process > Compulsory Process 
Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Compulsory Process 
[HN11] Criminal defendants have the right to the gov-
ernment's assistance in compelling the attendance of fa-
vorable witnesses at trial and the right to put before a 
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jury evidence that might influence the determination of 
guilt. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > General Overview 
[HN12] It is well settled that the government has the 
obligation to turn over evidence in its possession that is 
both favorable to the accused and material to guilt or 
punishment. Evidence is material only if there is a rea-
sonable probability that, had the evidence been disclosed 
to the defense, the result of the proceeding would have 
been different. A reasonable probability is a probability 
sufficient to undermine confidence in the outcome. 
 
 
Criminal Law & Procedure > Criminal Offenses > 
Crimes Against Persons > Domestic Offenses > Gen-
eral Overview 
Evidence > Privileges > Government Privileges > Offi-
cial Information Privilege > Reports Privilege 
[HN13] The Pennsylvania law provides that the infor-
mation shall be disclosed in certain circumstances, in-
cluding when Children and Youth service (CYS) is di-
rected to do so by court order.  Pa. Stat. Ann. tit. 11, § 
2215(a)(5) (1986). Given that the Pennsylvania Legisla-
ture contemplated some use of CYS records in judicial 
proceedings, the Court cannot conclude that the statute 
prevents all disclosure in criminal prosecutions. In the 
absence of any apparent state policy to the contrary, the 
Court therefore has no reason to believe that relevant 
information would not be disclosed when a court of 
competent jurisdiction determines that the information is 
material to the defense of the accused. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > General Overview 
[HN14] A defendant's right to discover exculpatory evi-
dence does not include the unsupervised authority to 
search through the Commonwealth's files. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > Duty of Disclosure 
[HN15] In the typical case where a defendant makes only 
a general request for exculpatory material under Brady v. 
Maryland, it is the state that decides which information 
must be disclosed. Unless defense counsel becomes 
aware that other exculpatory evidence was withheld and 
brings it to the court's attention, the prosecutor's decision 
on disclosure is final. Defense counsel has no constitu-
tional right to conduct his own search of the state's files 
to argue relevance. 
 

DECISION:  

Accused sexual abuser of child held to have right, 
under due process clause of Fourteenth Amendment, to 
have records of child abuse agency turned over to trial 
court for in-chambers review and release of material in-
formation.   
 
SUMMARY:  

A father, charged with various sexual offenses 
against his minor daughter, subpoenaed a state child 
welfare agency's records which pertained to the daughter, 
and in which he hoped to find a medical report, names of 
witnesses, and other exculpatory evidence. The agency, 
however, refused to comply with the subpoena, invoking 
a state law which protected the confidentiality of its rec-
ords and allowed access only to certain specified persons 
and agencies, including courts of competent jurisdiction. 
After examining the records in chambers and finding no 
medical report, the Court of Common Pleas of Allegheny 
County, Pennsylvania, refused to order the disclosure of 
the records. The father was subsequently convicted be-
fore the Court of Common Pleas, but the Superior Court 
of Pennsylvania vacated the conviction and remanded for 
further proceedings, holding (1) that the withholding of 
the records violated the father's rights under the confron-
tation clause of the Sixth Amendment; (2) that the Court 
of Common Pleas on remand must examine the records 
in chambers, release any verbatim statements by the 
daughter, and then make the full record available to de-
fense counsel for the limited purpose of arguing the rel-
evance of the statements; and (3) that a new trial should 
be ordered unless the error was found to be harmless 
(324 Pa Super 557, 472 A2d 220). The Supreme Court of 
Pennsylvania, referring also to the compulsory process 
clause of the Sixth Amendment, affirmed and remanded, 
but directed that defense counsel be granted access to the 
entire record on remand in order to search for any evi-
dence that might be useful to the defense (509 Pa 357, 
502 A2d 148). 

On certiorari, the United States Supreme Court af-
firmed in part, reversed in part, and remanded for further 
proceedings. Although unable to agree on an opinion 
with regard to the confrontation clause issue, five mem-
bers of the court agreed that the due process clause of the 
Fourteenth Amendment required some disclosure of the 
records, but that it would be sufficient for the Court of 
Common Pleas to review the records in chambers. In an 
opinion by Powell, J., part of which (Parts I, II, III-B, 
III-C, and IV) constituted the opinion of the court, joined 
by Rehnquist, Ch. J., and White, Blackmun, and O'Con-
nor, JJ., it was held (1) that the Supreme Court did not 
lack jurisdiction to review the decision below, on the 
theory that it was not a final judgment or decree, be-
cause, absent immediate review, the records would be 
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disclosed and the confrontation clause issue could not be 
reviewed again by the Supreme Court regardless of the 
result on remand; (2) that the question of a criminal de-
fendant's right to disclosure of witnesses and evidence is 
more properly evaluated under the due process clause of 
the Fourteenth Amendment than under the compulsory 
process clause; and (3) that a defendant's due process 
right to discover exculpatory evidence does not require 
that the defense be granted full access to confidential 
material, and would be satisfied in the present case by an 
in-chambers review of the records by the trial court to 
determine whether they contain evidence that would 
probably have changed the outcome of the trial. With 
regard to the confrontation clause, Powell, J., joined by 
Rehnquist, Ch. J., and White and O'Connor, JJ., ex-
pressed the view that the right of confrontation is a right 
pertaining to trial, designed to prevent improper re-
strictions on the types of questions that defense counsel 
may ask on cross-examination, and does not include the 
power to require the pretrial disclosure of any infor-
mation that may be useful in contradicting unfavorable 
testimony. 

Blackmun, J., concurred in part and concurred in the 
judgment, expressing the view (1) that there may be a 
violation of the confrontation clause if, as here, a de-
fendant is denied pretrial access to information that 
would make possible effective cross-examination of a 
crucial prosecution witness; but (2) that the in-chambers 
review procedure mandated by the majority on due pro-
cess grounds is also adequate to address any problem 
under the confrontation clause. 

Brennan, J., joined by Marshall, J., dissented, ex-
pressing the view (1) that the defendant's rights under the 
confrontation clause are violated when he is denied ac-
cess to material crucial to any effort to impeach the vic-
tim at trial, and (2) that defense counsel, not the court, 
must evaluate material for these purposes. 

Stevens, J., joined by Brennan, Marshall, and Scalia, 
JJ., dissented, expressing the view (1) that if disclosure 
of confidential documents will be harmful in and of it-
self, the proper remedy is for the individual to decline to 
produce the documents and immediately appeal any 
contempt order that is issued; (2) that the constitutional 
issues presented in this case could be preserved in this 
manner for review by the Supreme Court on a final 
judgment; and (3) that the writ of certiorari should 
therefore be dismissed because the judgment below is 
not final.   
 
LAWYERS' EDITION HEADNOTES:  
 

 APPEAL §1673  

 LAW §840.2  

due process -- disclosure of confidential records -- 
partial affirmance and reversal -- remand for new trial or 
findings --  

Headnote:[1A][1B][1C][1D][1E] 

A father who is accused of committing various sex-
ual offenses against his minor daughter, and who seeks 
to compel a child welfare agency to release its records 
pertaining to the daughter so that he can examine them 
for supposed medical records, names of witnesses, and 
other exculpatory evidence, is entitled under the due 
process clause of the Fourteenth Amendment to know 
whether those records contain information that might 
have changed the outcome of his trial if they had been 
disclosed; however, the father is entitled only to have the 
state trial court review the agency records in chambers to 
determine whether they contain such information, and is 
not entitled to have defense counsel granted full access to 
the records to make an independent assessment of their 
materiality, as the former procedure will serve the fa-
ther's interest without destroying the state's need to pro-
tect the confidentiality of those involved in such cases; 
accordingly, the decision of a state supreme court, va-
cating the father's conviction and remanding to the trial 
court with instructions (1) that defense counsel be grant-
ed access to the records and (2) that a new trial be grant-
ed unless the failure to disclose the records is found to be 
harmless, will be affirmed to the extent that it orders a 
remand for further proceedings, but will be reversed to 
the extent that that it allows defense counsel access to the 
records. 
 

 LAW §37  

 LAW §50  

right to confront witnesses -- application to states --  

Headnote:[2A][2B] 

The confrontation clause of the Sixth Amendment is 
made obligatory on the states by the Fourteenth Amend-
ment. 
 

 LAW §37  

 WITNESSES §4  

right to compulsory process -- application to states --  

Headnote:[3A][3B] 

The compulsory process clause of the Sixth Amend-
ment is made obligatory on the states by the Fourteenth 
Amendment. 
 

 APPEAL §83  
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finality -- state court decisions --  

Headnote:[4A][4B] 

The finality doctrine contained in 28 USCS 1257(3) 
normally is not satisfied if the state courts still must 
conduct further substantive proceedings before the rights 
of the parties as to the federal issues are resolved; how-
ever, the United States Supreme Court may consider 
cases arising in the state courts where the federal claim 
has been finally decided, with further proceedings on the 
merits in the state courts to come, but in which later re-
view of the federal issue cannot be had, whatever the 
ultimate outcome of the case; under this standard, the 
Supreme Court has jurisdiction to review the decision of 
a state's highest court--which (1) vacated the conviction 
of a father charged with various sexual offenses against 
his minor daughter, on the ground that the trial court's 
refusal to order the disclosure of a state child welfare 
agency's confidential records on the daughter violated the 
father's rights under the confrontation clause of the Sixth 
Amendment, and (2) remanded the case to the trial court 
with instructions to order a new trial unless the error was 
found to be harmless and to allow defense counsel access 
to the records--because the Sixth Amendment issue has 
been finally decided by the state court, and if that deci-
sion is not presently reviewed, then, regardless of the 
result on remand, the Sixth Amendment issue will not 
survive for the Supreme Court to review, and the confi-
dential records will be disclosed. (Brennan, Marshall, 
Stevens, and Scalia, JJ., dissented in part from this hold-
ing.) 
 

 APPEAL §22  

finality --  

Headnote:[5] 

Although the United States Supreme Court is with-
out jurisdiction to review an interlocutory judgment, the 
principles of finality have not been construed rigidly. 
 

 LAW §50  

confrontation of witnesses -- cross-examination --  

Headnote:[6A][6B][6C] 

The confrontation clause of the Sixth Amendment 
provides a criminal defendant with a right to conduct 
cross-examination. [Per Powell, J., Rehnquist, Ch. J., and 
White, O'Connor, Blackmun, Brennan, and Marshall, JJ.] 
 

 WITNESSES §4  

compulsory process --  

Headnote:[7] 

Criminal defendants, under the compulsory process 
clause of the Sixth Amendment, have the right to the 
government's assistance in compelling the attendance of 
favorable witnesses at trial and the right to put before a 
jury evidence that might influence the determination of 
guilt. 
 

 LAW §840.2  

 WITNESSES §4  

disclosure of witnesses and evidence -- compulsory 
process or due process --  

Headnote:[8] 

The compulsory process clause of the Sixth Amend-
ment provides no greater protections of a criminal de-
fendant's supposed right to discover the identity of wit-
nesses or to require the government to produce exculpa-
tory evidence than those afforded by the due process 
clause of the Fourteenth Amendment, and such claims 
are more properly considered by reference to due pro-
cess. 
 

 LAW §840.2  

due process -- disclosure of evidence --  

Headnote:[9] 

Due process requires the prosecution in a criminal 
case to turn over evidence in its possession that is both 
favorable to the accused and material to guilt or punish-
ment; for these purposes, evidence is "material" only if 
there is a reasonable probability that, had the evidence 
been disclosed to the defense, the result of the proceed-
ing would have been different; a "reasonable probability" 
is a probability sufficient to undermine confidence in the 
outcome. 
 

 APPEAL §1689  

 LAW §840.2  

due process -- disclosure of confidential records -- 
remand for new trial or finding of harmless error --  

Headnote:[10A][10B] 

A father whose conviction for various sexual of-
fenses against his minor daughter has been vacated, on 
the ground that the lack of any disclosure of a child wel-
fare agency's files on the daughter violated his rights 
under the due process clause of the Fourteenth Amend-
ment, must be given a new trial if the trial court deter-
mines on remand that the records contain information 
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which probably would have changed the outcome of the 
father's trial; but if they do not, or if the nondisclosure 
was harmless beyond a reasonable doubt, then the trial 
court may reinstate the prior conviction; the father may 
not require the trial court to search through the records 
without first establishing a basis for his claim that they 
contain material evidence, and, while the obligation to 
disclose exculpatory material does not depend on the 
presence of a specific request, the degree of specificity of 
the father's request may have a bearing on the trial court's 
assessment of the materiality of the nondisclosure. 
 

 LAW §840.2  

due process -- disclosure of evidence -- defense ac-
cess to confidential materials --  

Headnote:[11A][11B] 

Granting a criminal defendant full access to confi-
dential information, regardless of the state's interest in 
confidentiality, is not the appropriate method of as-
sessing a claim that the protected evidence may be mate-
rial to the defense; a defendant's due process right to 
discover exculpatory evidence does not include the un-
supervised authority to search through the prosecution's 
files; in the typical case where a defendant makes only a 
general request for exculpatory material, it is the prose-
cution that decides which information must be disclosed, 
and unless defense counsel becomes aware that other 
exculpatory evidence was withheld and brings it to the 
court's attention, the prosecutor's decision on disclosure 
is final; however, if a defendant is aware of specific in-
formantion contained in the files, he is free to request it 
directly from the court and argue in favor of its material-
ity; also, information that may be deemed immaterial 
upon original examination may become important as the 
proceedings progress, and the court has an ongoing duty 
to release information material to the fairness of the trial.   
 
SYLLABUS 

 Respondent was charged with various sexual of-
fenses against his minor daughter. The matter was re-
ferred to the Children and Youth Services (CYS), a pro-
tective service agency established by Pennsylvania to 
investigate cases of suspected child mistreatment and 
neglect.  During pretrial discovery, respondent served 
CYS with a subpoena, seeking access to the records re-
lated to the immediate charges, as well as certain earlier 
records compiled when CYS investigated a separate re-
port that respondent's children were being abused.  CYS 
refused to comply with the subpoena, claiming that the 
records were privileged under a Pennsylvania statute 
which provides that all CYS records must be kept confi-
dential, subject to specified exceptions.  One of the ex-
ceptions is that CYS may disclose reports to a "court of 

competent jurisdiction pursuant to a court order." At an 
in-chambers hearing in the trial court, respondent argued 
that he was entitled to the information because the CYS 
file might contain the names of favorable witnesses, as 
well as other, unspecified exculpatory evidence. Alt-
hough the trial judge did not examine the entire CYS file, 
he refused to order disclosure. At the trial, which resulted 
in respondent's conviction by a jury, the main witness 
against him was his daughter, who was cross-examined 
at length by defense counsel. On appeal, the Pennsylva-
nia Superior Court held that the failure to disclose the 
daughter's statements contained in the CYS file violated 
the Confrontation Clause of the Sixth Amendment. The 
court vacated the conviction and remanded for further 
proceedings to determine whether a new trial should be 
granted.  On the State's appeal, the Pennsylvania Su-
preme Court held that, by denying access to the CYS 
file, the trial court order had violated both the Confronta-
tion and the Compulsory Process Clauses of the Sixth 
Amendment, and that the conviction must be vacated and 
the case remanded to determine if a new trial was neces-
sary.  The court concluded that defense counsel was 
entitled to review the entire file for any useful evidence. 

Held: The judgment is affirmed in part and reversed 
in part, and the case is remanded. 

JUSTICE POWELL delivered the opinion of the 
Court as to Parts I, II, III-B, III-C, and IV, concluding 
that: 

1. This Court does not lack jurisdiction on the 
ground that the decision below is not a "final judgment 
or decree," as required by 28 U. S. C. § 1257(3).  Alt-
hough this Court has no jurisdiction to review an inter-
locutory judgment, jurisdiction is proper where a federal 
claim has been finally decided, with further proceedings 
on the merits in the state courts to come, but in which 
later review of the federal issue cannot be had whatever 
the ultimate outcome of the case.  Here, the Sixth 
Amendment issue will not survive for this Court to re-
view regardless of the outcome of the proceedings on 
remand.  The Sixth Amendment issue has been finally 
decided by the highest court of Pennsylvania, and unless 
this Court reviews that decision, the harm that the State 
seeks to avoid -- the disclosure of the confidential file -- 
will occur regardless of the result on remand.  Pp. 
47-50. 

2. Criminal defendants have the right under the 
Compulsory Process Clause to the government's assis-
tance in compelling the attendance of favorable witness-
es at trial and the right to put before a jury evidence that 
might influence the determination of guilt.  However, 
this Court has never held that the Clause guarantees the 
right to discover the identity of witnesses, or to require 
the government to produce exculpatory evidence. In-
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stead, claims such as respondent's traditionally have been 
evaluated under the broader protections of the Due Pro-
cess Clause of the Fourteenth Amendment. Compulsory 
process provides no greater protections in this area than 
those afforded by due process, and thus respondent's 
claims more properly are considered by reference to due 
process.  Pp. 55-56. 

3. Under due process principles, the government has 
the obligation to turn over evidence in its possession that 
is both favorable to the accused and material to guilt or 
punishment.  Evidence is material only if there is a rea-
sonable probability that, had the evidence been disclosed, 
the result of the proceeding would have been different.  
Although the public interest in protecting sensitive in-
formation such as that in CYS records is strong, this in-
terest does not necessarily prevent disclosure in all cir-
cumstances.  Because the Pennsylvania Legislature 
contemplated some use of CYS records in judicial pro-
ceedings, there is no reason to believe that relevant in-
formation would not be disclosed when a court of com-
petent jurisdiction determined that the information was 
"material" to the accused's defense.  The Pennsylvania 
Supreme Court thus properly ordered a remand for fur-
ther proceedings.  Respondent is entitled to have the 
CYS file reviewed by the trial court to determine wheth-
er it contains information that probably would have 
changed the outcome of his trial.  If it does, he must be 
given a new trial. If the CYS file contains no such in-
formation, or if the nondisclosure is harmless beyond a 
reasonable doubt, the trial court will be free to reinstate 
the prior conviction.  Pp. 57-58. 

4. The Pennsylvania Supreme Court erred in holding 
that defense counsel must be allowed to examine the 
confidential information.  A defendant's right to discov-
er exculpatory evidence does not include the unsuper-
vised authority to search the State's files and make the 
determination as to the materiality of the information.  
Both respondent's and the State's interests in ensuring a 
fair trial can be protected fully by requiring that the CYS 
files be submitted only to the trial court for in camera 
review.  To allow full disclosure to defense counsel in 
this type of case would sacrifice unnecessarily the State's 
compelling interest in protecting its child abuse infor-
mation.  Pp. 59-61. 

JUSTICE POWELL, joined by THE CHIEF JUS-
TICE, JUSTICE WHITE, and JUSTICE O'CONNOR, 
concluded in Part III-A that the Pennsylvania Supreme 
Court erred in holding that the failure to disclose the 
CYS file violated the Confrontation Clause.  There is no 
merit to respondent's claim that by denying him access to 
the information necessary to prepare his defense, the trial 
court interfered with his right of cross-examination 
guaranteed by the Clause.  Respondent argued that he 
could not effectively question his daughter because, 

without the CYS material, he did not know which types 
of questions would best expose the weaknesses in her 
testimony.  However, the Confrontation Clause is not a 
constitutionally compelled rule of pretrial discovery. The 
right of confrontation is a trial right, guaranteeing an 
opportunity for effective cross-examination, not 
cross-examination that is effective in whatever way and 
to whatever extent the defense might wish.  Pp. 51-54. 

JUSTICE BLACKMUN concluded that the Con-
frontation Clause may be relevant to limitations placed 
on a defendant's pretrial discovery. There may well be a 
confrontation violation if, as here, a defendant is denied 
pretrial access to information that would make possible 
effective cross-examination of a crucial prosecution wit-
ness.  A State cannot avoid Confrontation Clause prob-
lems simply by deciding to hinder the defendant's right to 
effective cross-examination, on the basis of a desire to 
protect the confidentiality interests of a particular class 
of individuals, at the pretrial, rather than at the trial, 
stage.  However, the procedure the Court has set out for 
the lower court to follow on remand is adequate to ad-
dress any confrontation problem.  Pp. 61-66.   
 
COUNSEL: Edward Marcus Clark argued the cause for 
petitioner.  With him on the briefs was Robert L. Eber-
hardt. 
 
John H. Corbett, Jr., by invitation of the Court, 478 U.S. 
1019, argued the cause and filed a brief as amicus curiae 
in support of the judgment below.  With him on the brief 
was Lester G. Nauhaus. * 
 

*   Briefs of amici curiae urging reversal were 
filed for the State of California et al. by John K. 
Van de Kamp, Attorney General, Steve White, 
Chief Assistant Attorney General, Arnold 
Overoye, Assistant Attorney General, Joel Carey, 
Supervising Deputy Attorney General, and Karen 
Ziskind, Deputy Attorney General, and by the 
Attorneys General for their respective States as 
follows: Duane Woodard of Colorado, Joseph 
Lieberman of Connecticut, Corinne Watanabe, 
Acting Attorney General of Hawaii, Neil F. Har-
tigan of Illinois, Linley E. Pearson of Indiana, 
David Armstrong of Kentucky, William J. Guste, 
Jr., of Louisiana, James E. Tierney of Maine, 
Hubert H. Humphrey III of Minnesota, Edwin L. 
Pittman of Mississippi, Michael Greely of Mon-
tana, Stephen E. Merrill of New Hampshire, Lacy 
H. Thornburg of North Carolina, Mike Turpen of 
Oklahoma, LeRoy S. Zimmerman of Pennsylva-
nia, Mike Cody of Tennessee, David L. Wil-
kinson of Utah, Jeffrey L. Amestoy of Vermont, 
William A. Broadus of Virginia, Kenneth O. 
Eikenberry of Washington, Charlie Brown of 
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West Virginia, and Archie G. McClintock of 
Wyoming; for the County of Allegheny, Penn-
sylvania, on behalf of Allegheny County Children 
and Youth Services by George M. Janocsko and 
Robert L.  McTiernan; for the Appellate Com-
mittee of the District Attorneys Association of 
California by Ira Reiner, Harry B. Sondheim, and 
Arnold T. Guminski; for the Pennsylvania Coali-
tion Against Rape et al. by Nancy D. Wasser; and 
for the Sunny von Bulow National Victim Advo-
cacy Center, Inc., et al. by Frank Gamble Car-
rington, Jr., David Crump, and Ann M. Har-
alambie. 

 
  
 
JUDGES: POWELL, J., announced the judgment of the 
Court and delivered the opinion of the Court with respect 
to Parts I, II, III-B, III-C, and IV, in which 
REHNQUIST, C. J., and WHITE, BLACKMUN, and 
O'CONNOR, JJ., joined, and an opinion with respect to 
Part III-A, in which REHNQUIST, C. J., and WHITE 
and O'CONNOR, JJ., joined.  BLACKMUN, J., filed an 
opinion concurring in part and concurring in the judg-
ment, post, p. 61.  BRENNAN, J., filed a dissenting 
opinion, in which MARSHALL, J., joined, post, p. 66.  
STEVENS, J., filed a dissenting opinion, in which 
BRENNAN, MARSHALL, and SCALIA, JJ., joined, 
post, p. 72.   
 
OPINION BY: POWELL 
 
OPINION 

 [*42]  [***48]  [**993]    JUSTICE POWELL 
announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I, II, III-B, 
III-C, and IV, and an opinion with respect to Part III-A, 
in which THE CHIEF JUSTICE, JUSTICE WHITE, and 
JUSTICE O'CONNOR join.  

  [***LEdHR1A] The question presented in this 
case is whether and to what extent a State's interest  
[**994]  in the confidentiality of its investigative  [*43]  
files concerning child abuse must yield to a criminal de-
fendant's Sixth and Fourteenth Amendment right to dis-
cover favorable evidence. 

I 

As part of its efforts to combat child abuse, the 
Commonwealth of Pennsylvania has established Chil-
dren and Youth Services (CYS), a protective service 
agency charged with investigating cases of suspected 
mistreatment and neglect.  In 1979, respondent George 
Ritchie was charged with rape, involuntary deviate sexu-
al intercourse, incest, and corruption of a minor.  The 

victim of the alleged attacks was his 13-year-old daugh-
ter, who claimed that she had been assaulted by Ritchie 
two or three times per week during the previous four 
years.  The girl reported the incidents to the police, and 
the matter then was referred to the CYS. 

During pretrial discovery, Ritchie served CYS with 
a subpoena, seeking access to the records concerning the 
daughter. Ritchie requested disclosure of the file related 
to the immediate charges, as well as certain records that 
he claimed were compiled in 1978, when CYS investi-
gated a separate report by an unidentified source that 
Ritchie's children were being abused. 1 CYS refused to 
comply with the subpoena, claiming that the records 
were privileged under Pennsylvania law.  The relevant 
statute provides that all reports and other information 
obtained in the course of a CYS investigation must be 
kept confidential, subject to 11 specific exceptions. 2  
[***49]  One of those exceptions is that the agency may  
[*44]  disclose the reports to a "court of competent ju-
risdiction pursuant to a court order." Pa. Stat. Ann., Tit. 
11, § 2215(a)(5) (Purdon Supp. 1986). 
 

1   Although the 1978 investigation took place 
during the period that the daughter claimed she 
was being molested, it is undisputed that the 
daughter did not tell CYS about the assaults at 
that time.  No criminal charges were filed as a 
result of this earlier investigation. 
2   The statute provides in part: 

[HN1] "(a) Except as provided in section 14 
[Pa. Stat. Ann., Tit. 11, § 2214 (Purdon Supp. 
1986)], reports made pursuant to this act includ-
ing but not limited to report summaries of child 
abuse . . . and written reports . . . as well as any 
other information obtained, reports written or 
photographs or X-rays taken concerning alleged 
instances of child abuse in the possession of the 
department, a county children and youth social 
service agency or a child protective service shall 
be confidential and shall only be made available 
to: 

. . . . 

"(5) A court of competent jurisdiction pur-
suant to a court order." Pa.  Stat. Ann., Tit. 11, § 
2215(a) (Purdon Supp. 1986). 

At the time of trial the statute only provided 
five exceptions to the general rule of confidenti-
ality, including the exception for court-ordered 
disclosure. The statute was amended in 1982 to 
increase the number of exceptions.  For example, 
the records now may be revealed to law enforce-
ment officials for use in criminal investigations.  
§ 2215(a)(9).  But, [HN2] the identity of a per-
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son who reported the abuse or who cooperated in 
the investigation may not be released if the dis-
closure would be detrimental to that person's 
safety.  § 2215(c). 

 Ritchie moved to have CYS sanctioned for failing 
to honor the subpoena, and the trial court held a hearing 
on the motion in chambers.  Ritchie argued that he was 
entitled to the information because the file might contain 
the names of favorable witnesses, as well as other, un-
specified exculpatory evidence. He also requested dis-
closure of a medical report that he believed was com-
piled during the 1978 CYS investigation.  Although the 
trial judge acknowledged that he had not examined the 
entire CYS file, he accepted a CYS representative's as-
sertion that there was no medical report in the record. 3 
The judge then denied the motion and refused to order 
CYS to disclose the files. 4 See App. 72a. 
 

3   The trial judge stated that he did not read "50 
pages or more of an extensive record." App. 72a.  
The judge had no knowledge of the case before 
the pretrial hearing.  See id., at 68a. 
4   There is no suggestion that the Common-
wealth's prosecutor was given access to the file at 
any point in the proceedings, or that he was 
aware of its contents. 

 [**995]   At trial, the main witness against Ritchie 
was his daughter. In an attempt to rebut her testimony, 
defense counsel  [*45]  cross-examined the girl at 
length, questioning her on all aspects of the alleged at-
tacks and her reasons for not reporting the incidents 
sooner.  Except for routine evidentiary rulings, the trial 
judge placed no limitation on the scope of 
cross-examination. At the close of trial Ritchie was con-
victed by a jury on all counts, and the judge sentenced 
him to 3 to 10 years in prison.  
  
  [***LEdHR2A]  [***LEdHR3A] On appeal to the 
Pennsylvania Superior Court, Ritchie claimed, inter alia, 
that the failure to disclose the contents of the CYS file 
violated the Confrontation Clause of the Sixth Amend-
ment, as applied to the States through the Due Process 
Clause of the Fourteenth Amendment. 5 The court  
[***50]  agreed that there had been a constitutional vio-
lation, and accordingly vacated the conviction and re-
manded for further proceedings.  324 Pa. Super. 557, 
472 A. 2d 220 (1984).The Superior Court ruled,  how-
ever, that the right of confrontation did not entitle Ritchie 
to the full disclosure that he sought.  It held that on re-
mand, the trial judge first was to examine the confiden-
tial material in camera, and release only the verbatim 
statements made by the daughter to the CYS counselor.  
But the full record then was to be made available to 
Ritchie's lawyer, for the limited purpose of allowing him 

to argue the relevance of the statements.  The court 
stated that the prosecutor also should be allowed to argue 
that the failure to disclose the statements was harmless 
error.  If the trial judge determined that the lack of in-
formation was prejudicial,  [*46]  Ritchie would be 
entitled to a new trial. Id., at 567-568, 472 A. 2d, at 226.  
  
  [***LEdHR2A]  [***LEdHR3A]  
 

5   [HN3] The Sixth Amendment of the United 
States Constitution protects both the right of con-
frontation and the right of compulsory process: 

"In all criminal prosecutions, the accused 
shall enjoy the right . . . to be confronted with the 
witnesses against him; [and] to have compulsory 
process for obtaining witnesses in his favor." 

Both Clauses are made obligatory on the 
States by the Fourteenth Amendment. Pointer v. 
Texas, 380 U.S. 400, 403-406 (1965) (Confronta-
tion Clause); Washington v. Texas, 388 U.S. 14, 
17-19 (1967) (Compulsory Process Clause). 

 On appeal by the Commonwealth, the Supreme 
Court of Pennsylvania agreed that the conviction must be 
vacated and the case remanded to determine if a new trial 
is necessary.  509 Pa. 357, 502 A. 2d 148 (1985). But 
the court did not agree that the search for material evi-
dence must be limited to the daughter's verbatim state-
ments.  Rather, it concluded that Ritchie, through his 
lawyer, is entitled to review the entire file to search for 
any useful evidence. 6 It stated: "When materials gath-
ered become an arrow of inculpation, the person incul-
pated has a fundamental constitutional right to examine 
the provenance of the arrow and he who aims it." Id., at 
367, 502 A. 2d, at 153. The Pennsylvania Court con-
cluded that by denying access to the file, the trial court 
order had violated both the Confrontation Clause and the 
Compulsory Process Clause.  The court was unpersuad-
ed by the Commonwealth's argument that the trial judge 
already had examined the file and determined that it 
contained no relevant information.  It ruled that the con-
stitutional infirmity in the trial court's order was that 
Ritchie was unlawfully denied the opportunity to have 
the records reviewed by "the eyes and the perspective of 
an advocate," who may see relevance in places that a 
neutral judge would not.  Ibid. 
 

6   The court noted that the trial court should 
take "appropriate steps" to guard against improp-
er dissemination of the confidential material, in-
cluding, for example, "fashioning of appropriate 
protective orders, or conducting certain proceed-
ings in camera." 509 Pa., at 368, n. 16, 502 A. 
2d, at 153, n. 16. These steps were to be taken, 
however, subject to "the right of [Ritchie], 
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through his counsel, to gain access to the infor-
mation." Ibid. 

In light of the substantial and conflicting interests 
held by the Commonwealth and Ritchie, we granted cer-
tiorari.  476 U.S. 1139 (1986). We now affirm in part, 
reverse in part, and  [**996]  remand for proceedings 
not inconsistent with this opinion. 

 [*47]  II 
  
  [***LEdHR4A] Before turning to the constitutional 
questions, we first must address Ritchie's claim that the 
Court lacks jurisdiction, because the decision below is 
not a "final judgment or decree." See 28 U. S. C. § 
1257(3); Market Street R. Co. v. Railroad Comm'n of 
California, 324 U.S. 548, 551  [***51]  (1945).[HN4] 
Normally the finality doctrine contained in § 1257(3) is 
not satisfied if the state courts still must conduct further 
substantive proceedings before the rights of the parties as 
to the federal issues are resolved.  Ibid.; Radio Station 
WOW, Inc. v. Johnson, 326 U.S. 120, 123-127 (1945). 
Ritchie argues that under this standard the case is not 
final, because there are several more proceedings sched-
uled in the Pennsylvania courts: at a minimum there will 
be an in camera review of the file, and the parties will 
present arguments on whether the lack of disclosure was 
prejudicial; after that, there could be a new trial on the 
merits.  Ritchie claims that because the Sixth Amend-
ment issue may become moot at either of these stages, 
we should decline review until these further proceedings 
are completed.  
  
   [***LEdHR4A]  [***LEdHR5] [5][HN5] Although 
it is true that this Court is without jurisdiction to review 
an interlocutory judgment, it also is true that the princi-
ples of finality have not been construed rigidly.  As we 
recognized in Cox Broadcasting Corp. v. Cohn, 420 U.S. 
469 (1975), there are at least four categories of cases in 
which jurisdiction is proper even when there are further 
proceedings anticipated in the state court.  One of these 
exceptions states that the Court may consider cases: 
 

  
"[Where] the federal claim has been finally decided, with 
further proceedings on the merits in the state courts to 
come, but in which later review of the federal issue can-
not be had, whatever the ultimate outcome of the case. . . 
.  [In] these cases, if the party seeking interim review 
ultimately prevails on the merits, the federal issue will be 
mooted;  if he were to lose on the merits, however, the  
[*48]  governing state law would not permit him again 
to present his federal claims for review." Id., at 481. 

We find that the case before us satisfies this standard 
because the Sixth Amendment issue will not survive for 

this Court to review, regardless of the outcome of the 
proceedings on remand.  If the trial court decides that 
the CYS files do not contain relevant information, or that 
the nondisclosure was harmless, the Commonwealth will 
have prevailed and will have no basis to seek review.  In 
this situation Ritchie's conviction will be reinstated, and 
the issue of whether defense counsel should have been 
given access will be moot.  Should Ritchie appeal the 
trial court's decision, the Commonwealth's only method 
for preserving the constitutional issue would be by 
cross-claims.  Thus the only way that this Court will be 
able to reach the Sixth Amendment issue is if Ritchie 
eventually files a petition for certiorari on the trial court's 
adverse ruling, and the Commonwealth files a 
cross-petition.  When a case is in this procedural pos-
ture, we have considered it sufficiently final to justify 
review.  See,  e. g., New York v. Quarles, 467 U.S. 649, 
651, n. 1 (1984); South Dakota v. Neville, 459 U.S. 553, 
558, n. 6 (1983). 

Alternatively, if Ritchie is found to have been preju-
diced by the withholding and is granted a new trial, the 
Commonwealth still will be unable to obtain a ruling 
from this Court.  On retrial Ritchie either will be con-
victed, in which case the Commonwealth's  [***52]  
ability to obtain review again will rest on Ritchie's will-
ingness to appeal; or he will be acquitted, in which case 
the Commonwealth will be barred from seeking review 
by the Double Jeopardy Clause.  See ibid.; California v. 
Stewart, 384 U.S. 436, 498, n. 71 (1966) (decided with 
Miranda  [**997]  v. Arizona, 384 U.S. 436 (1966)). 
Therefore, if this Court does not consider the constitu-
tional claims now, there may well be no opportunity to 
do so in the future. 7 
 

7   As JUSTICE STEVENS' dissent points out, 
post, at 74, there is a third possibility.  If the trial 
court finds prejudicial error and orders a retrial, 
the Commonwealth may attempt to take an im-
mediate appeal of this order.  See Pa. Rule of 
App. Proc. 311(a).  JUSTICE STEVENS' dissent 
suggests that because the Commonwealth can 
raise the Sixth Amendment issue again in this ap-
peal, respect for the finality doctrine should lead 
us to dismiss.  But even if we were persuaded 
that an immediate appeal would lie in this situa-
tion, it would not necessarily follow that the con-
stitutional issue will survive.  The appellate court 
could find that the failure to disclose was harm-
less, precluding further review by the Common-
wealth.  Alternatively, the appellate court could 
agree that the error was prejudicial, thus permit-
ting the Commonwealth to claim that the Sixth 
Amendment does not compel disclosure. But as 
JUSTICE STEVENS' dissent recognizes, the 
Pennsylvania courts already have considered and 
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resolved this issue in their earlier proceedings; if 
the Commonwealth were to raise it again in a 
new set of appeals, the courts below would 
simply reject the claim under the law-of-the-case 
doctrine.  Law-of-the-case principles are not a 
bar to this Court's jurisdiction, of course, and thus 
JUSTICE STEVENS' dissent apparently would 
require the Commonwealth to raise a fruitless 
Sixth Amendment claim in the trial court, the Su-
perior Court, and the Pennsylvania Supreme 
Court still another time before we regrant certio-
rari on the question that is now before us. 

The goals of finality would be frustrated, ra-
ther than furthered, by these wasteful and 
time-consuming procedures.  Based on the unu-
sual facts of this case, the justifications for the 
finality doctrine -- efficiency, judicial restraint, 
and federalism, see Radio Station WOW, Inc. v. 
Johnson, 326 U.S. 120, 124 (1945); post, at 72 -- 
would be ill served by another round of litigation 
on an issue that has been authoritatively decided 
by the highest state court. 

 [*49]   The Sixth Amendment issue has been final-
ly decided by the highest court of Pennsylvania, and un-
less we review that decision, the harm that the Com-
monwealth seeks to avoid -- the disclosure of the entire 
confidential file -- will occur regardless of the result on 
remand.  We thus cannot agree with the suggestion in 
JUSTICE STEVENS' dissent that if we were to dismiss 
this case and it was resolved on other grounds after dis-
closure of the file, "the Commonwealth would not have 
been harmed." Post, at 74.  This hardly could be true, 
because of the acknowledged public interest in ensuring 
the confidentiality of CYS records.  See n. 17, infra.  
Although this consideration is not dispositive, we have 
noted that [HN6] "statutorily created finality require-
ments  [*50]  should, if possible, be construed so as not 
to cause crucial collateral claims to be lost and poten-
tially irreparable injuries to be suffered." Mathews v. 
Eldridge, 424 U.S. 319, 331, n. 11 (1976). We therefore 
reject Ritchie's claim that the Court lacks jurisdiction, 
and turn to the merits of the case before us. 8 
 

8   Nothing in our decision in United States v. 
Ryan, 402 U.S. 530 (1971), requires a different 
result.  In that case the respondent was served 
with a subpoena requiring him to produce busi-
ness records for a grand jury.  The District Court 
denied a motion to quash, and respondent ap-
pealed.  We concluded that the District Court 
order was not appealable. Id., at 532. We rejected 
the contention that immediate review was neces-
sary to avoid the harm of disclosing otherwise 
protected material, noting that parties who face 

such an order have the option of making the deci-
sion "final" simply by refusing to comply with 
the subpoena. 

Although there are similarities between this 
case and Ryan, the analogy is incomplete.  In 
Ryan the Court was concerned about the "neces-
sity for expedition in the administration of the 
criminal law," id., at 533, an interest that would 
be undermined if all pretrial orders were immedi-
ately appealable. Ryan also rests on an implicit 
assumption that [HN7] unless a party resisting 
discovery is willing to risk being held in con-
tempt, the significance of his claim is insufficient 
to justify interrupting the ongoing proceedings.  
That is not the situation before us.  Here the trial 
already has taken place, and the issue reviewed 
by the Commonwealth appellate courts.  The in-
terests of judicial economy and the avoidance of 
delay, rather than being hindered, would be best 
served by resolving the issue.  Cf. Cox Broad-
casting Corp. v. Cohn, 420 U.S., 469, 477-478 
(1975) (exceptions to finality doctrine justified in 
part by need to avoid economic waste and judi-
cial delay). 

We also reject Ritchie's suggestion that we 
should dismiss this action and allow the case to 
return to the trial court, so that the Common-
wealth can formally refuse to comply with the 
Pennsylvania Supreme Court decision and be 
held in contempt.  Here we are not faced merely 
with an individual's assertion that a subpoena is 
unduly burdensome, but with a holding of a State 
Supreme Court that the legislative interest in con-
fidentiality will not be given effect.  The Com-
monwealth's interest in immediate review of this 
case is obvious and substantial.  Contrary to 
JUSTICE STEVENS' dissent, we do not think 
that the finality doctrine requires a new round of 
litigation and appellate review simply to give the 
Commonwealth "the chance to decide whether to 
comply with the order." Post, at 77.  See n. 7, 
supra.  To prolong the proceedings on this basis 
would be inconsistent with the "pragmatic" ap-
proach we normally have taken to finality ques-
tions.  See generally Bradley v. Richmond 
School Bd., 416 U.S. 696, 722-723, n. 28 (1974) 
("This Court has been inclined to follow a 'prag-
matic approach' to the question of finality") (cita-
tion omitted). 

 [*51]  [**998]    III 

 [***53]  The Pennsylvania Supreme Court held 
that Ritchie, through his lawyer, has the right to examine 
the full contents of the CYS records.  The court found 
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that this right of access is required by both the Confron-
tation Clause and the Compulsory Process Clause.  We 
discuss these constitutional provisions in turn. 

A 
  
  [***LEdHR6A] [HN8] The Confrontation Clause pro-
vides two types of protections for a criminal defendant: 
the right physically to face those who testify against him, 
and the right to conduct cross-examination. Delaware v. 
Fensterer, 474 U.S. 15, 18-19 (1985)(per curiam).  
Ritchie does not allege a violation of the former right.  
He was not excluded from any part of the trial, nor did 
the prosecutor improperly introduce out-of-court state-
ments as substantive evidence, thereby depriving Ritchie 
of the right to "confront" the declarant.  See Ohio v. 
Roberts, 448 U.S. 56 (1980). Cf.  United States v. Inadi, 
475 U.S. 387 (1986). Instead, Ritchie claims that by 
denying him access to the information necessary to pre-
pare his defense, the trial court interfered with his right 
of cross-examination.  

Ritchie argues that he could not effectively question 
his daughter because, without the CYS material, he did 
not know which types of questions would best expose the 
weaknesses in her testimony.  Had the files been dis-
closed, Ritchie argues that he might have been able to 
show that the daughter made statements  [***54]  to the 
CYS counselor that were inconsistent with her trial 
statements, or perhaps to reveal that the girl acted with 
an improper motive.  Of course, [HN9] the right to 
cross-examine includes the opportunity to show that a 
witness is biased, or that the testimony is exaggerated or  
[*52]  unbelievable.  United States v. Abel, 469 U.S. 45, 
50 (1984); Davis v. Alaska, 415 U.S. 308, 316 (1974). 
Because this type of evidence can make the difference 
between conviction and acquittal, see Napue v. Illinois, 
360 U.S. 264, 269 (1959), Ritchie argues that the failure 
to disclose information that might have made 
cross-examination more effective undermines the Con-
frontation Clause's purpose of increasing the accuracy of 
the truth-finding process at trial.  See United States v. 
Inadi, supra, at 396.  

The Pennsylvania Supreme Court accepted this ar-
gument, relying in part on our decision in Davis v. Alas-
ka, supra. In Davis the trial judge prohibited defense 
counsel from questioning a witness about the latter's ju-
venile criminal record, because a state statute made this 
information presumptively confidential. We found that 
this restriction on cross-examination violated the Con-
frontation Clause, despite Alaska's legitimate interest in 
protecting the identity of juvenile offenders.  415 U.S., 
at 318-320. The Pennsylvania Supreme Court apparently 
interpreted our decision in Davis to mean that a statutory 
privilege cannot be maintained when a defendant asserts 
a need, prior to trial, for the protected information that  

[**999]  might be used at trial to impeach or otherwise 
undermine a witness' testimony.  See 509 Pa., at 
365-367, 502 A. 2d, at 152-153. 

If we were to accept this broad interpretation of Da-
vis, the effect would be to transform the Confrontation 
Clause into a constitutionally compelled rule of pretrial 
discovery. Nothing in the case law supports such a view.  
The opinions of this Court show that [HN10] the right to 
confrontation is a trial right, designed to prevent im-
proper restrictions on the types of questions that defense 
counsel may ask during cross-examination. See Califor-
nia v. Green, 399 U.S. 149, 157 (1970) ("[It] is this lit-
eral right to 'confront' the witness at the time of trial that 
forms the core of the values furthered by the Confronta-
tion Clause"); Barber v. Page, 390 U.S. 719, 725 (1968) 
("The right to confrontation is basically a trial  [*53]  
right").  The ability to question adverse witnesses, how-
ever, does not include the power to require the pretrial 
disclosure of any and all information that might be useful 
in contradicting unfavorable testimony. 9 Normally the 
right to confront one's accusers is satisfied if defense 
counsel receives wide latitude  [***55]   at trial to 
question witnesses.  Delaware v. Fensterer, 474 U.S., at 
20. In short, the Confrontation Clause only guarantees 
"an opportunity for effective cross-examination, not 
cross-examination that is effective in whatever way, and 
to whatever extent, the defense might wish." Id., at 20 
(emphasis in original).  See also Ohio v. Roberts, supra, 
at 73, n. 12 (except in "extraordinary cases, no inquiry 
into 'effectiveness' [of cross-examination] is required"). 
 

9   This is not to suggest, of course, that there 
are no protections for pretrial discovery in crimi-
nal cases.  See discussion in Part III-B, infra.  
We simply hold that with respect to this issue, the 
Confrontation Clause only protects a defendant's 
trial rights, and does not compel the pretrial pro-
duction of information that might be useful in 
preparing for trial.  Also, we hardly need say that 
nothing in our opinion today is intended to alter a 
trial judge's traditional power to control the scope 
of cross-examination by prohibiting questions 
that are prejudicial, irrelevant, or otherwise im-
proper.  See Delaware v. Van Arsdall, 475 U.S. 
673, 678 (1986). 

 We reaffirmed this interpretation of the Confronta-
tion Clause last Term in Delaware v. Fensterer, supra. 
In that case, the defendant was convicted in part on the 
testimony of the State's expert witness, who could not 
remember which scientific test he had used to form his 
opinion.  Although this inability to recall frustrated de-
fense counsel's efforts to discredit the testimony, we held 
that there had been no Sixth Amendment violation.  The 
Court found that the right of confrontation was not im-
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plicated, "for the trial court did not limit the scope or 
nature of defense counsel's cross-examination in any 
way." 474 U.S., at 19. Fensterer was in full accord with 
our earlier decisions that have upheld a Confrontation 
Clause infringement claim on this issue only  [*54]  
when there was a specific statutory or court-imposed 
restriction at trial on the scope of questioning. 10 
 

10   See, e. g., Delaware v. Van Arsdall, supra 
(denial of right to cross-examine to show bias); 
Davis v. Alaska, 415 U.S. 308 (1974); Chambers 
v. Mississippi, 410 U.S. 284 (1973) (denial of 
right to impeach own witness); Smith v. Illinois, 
390 U.S. 129 (1968) (denial of right to ask wit-
ness' real name and address at trial); Douglas v. 
Alabama, 380 U.S. 415 (1965) (denial of right to 
cross-examine codefendant).  Moreover, the 
Court normally has refused to find a Sixth 
Amendment violation when the asserted interfer-
ence with cross-examination did not occur at tri-
al.  Compare McCray v. Illinois, 386 U.S. 300, 
311-313 (1967) (no Confrontation Clause viola-
tion where defendant was denied the chance to 
discover an informant's name at pretrial hearing), 
with Roviaro v. United States, 353 U.S. 53 (1957) 
(on the facts presented, Government required to 
disclose informant's name at trial).  See generally 
Westen, The Compulsory Process Clause, 73 
Mich. L. Rev. 71, 125-126 (1974) ("The right of 
confrontation is exclusively a 'trial right'. . . .  It 
does not . . . require the government to produce 
witnesses whose statements are not used at trial, 
or to produce the underlying information on 
which its witnesses base their testimony") (foot-
notes omitted) (hereinafter Westen). 

 [**1000]   The lower court's reliance on Davis v. 
Alaska therefore is misplaced.  There the state court had 
prohibited defense counsel from questioning the witness 
about his criminal record, even though that evidence 
might have affected the witness' credibility. The consti-
tutional error in that case was not that Alaska made this 
information confidential; it was that the defendant was 
denied the right "to expose to the jury the facts from 
which jurors . . . could appropriately draw inferences 
relating to the reliability of the witness." 415 U.S., at 
318. Similarly, in this case the Confrontation Clause was 
not violated by the withholding of the CYS file; it only 
would have been impermissible for the judge to have 
prevented Ritchie's lawyer from cross-examining the 
daughter. Because defense counsel was able to 
cross-examine all of the trial witnesses fully, we find that  
[***56]  the Pennsylvania Supreme Court erred in 
holding that the failure to disclose the CYS file violated 
the Confrontation Clause. 

 [*55]  B 

The Pennsylvania Supreme Court also suggested 
that the failure to disclose the CYS file violated the Sixth 
Amendment's guarantee of compulsory process. Ritchie 
asserts that the trial court's ruling prevented him from 
learning the names of the "witnesses in his favor," as 
well as other evidence that might be contained in the file.  
Although the basis for the Pennsylvania Supreme Court's 
ruling on this point is unclear, it apparently concluded 
that the right of compulsory process includes the right to 
have the State's assistance in uncovering arguably useful 
information, without regard to the existence of a 
state-created restriction -- here, the confidentiality of the 
files. 

1 
  
  [***LEdHR7] [7]This Court has had little occasion to 
discuss the contours of the Compulsory Process Clause.  
The first and most celebrated analysis came from a Vir-
ginia federal court in 1807, during the treason and mis-
demeanor trials of Aaron Burr.  Chief Justice Marshall, 
who presided as trial judge, ruled that Burr's compulsory 
process rights entitled him to serve a subpoena on Presi-
dent Jefferson, requesting the production of allegedly 
incriminating evidence. 11United States v. Burr, 25 F. 
Cas. 30, 35 (No. 14,692d) (CC Va. 1807).  Despite the 
implications of the Burr decision for federal criminal 
procedure, the Compulsory Process Clause rarely was a 
factor in this Court's decisions during the next 160 years.  
12 More recently,  [*56]  however, the Court has articu-
lated some of the specific rights secured by this part of 
the Sixth Amendment. Our cases establish, at a minimum, 
that [HN11] criminal defendants have the right to the 
government's assistance in compelling the attendance of 
favorable witnesses at trial and the right to put before a 
jury evidence that might influence the determination of 
guilt. 13 
 

11   The evidence consisted of a letter that was 
sent to President Jefferson by General James 
Wilkinson that allegedly showed that Burr was 
planning to invade Mexico and set up a separate 
government under his control.  After being or-
dered to do so, Jefferson eventually turned over 
an edited version of the letter.  For an excellent 
summary of the Burr case and its implications for 
compulsory process, see Westen 101-108. 
12   The pre-1967 cases that mention compul-
sory process do not provide an extensive analysis 
of the Clause.  See Pate v. Robinson, 383 U.S. 
375, 378, n. 1 (1966); Blackmer v. United States, 
284 U.S. 421, 442 (1932); United States v. Van 
Duzee, 140 U.S. 169, 173 (1891); Ex parte Har-
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ding, 120 U.S. 782 (1887). See generally Westen 
108, and n. 164. 
13   See, e. g., Chambers v. Mississippi, supra; 
Cool v. United States, 409 U.S. 100 (1972) (per 
curiam); Washington v. Texas, 388 U.S. 14 
(1967). Cf.  Webb v. Texas, 409 U.S. 95 (1972) 
(per curiam) (decision based on Due Process 
Clause). 

  
  
  [***LEdHR8] [8]This Court has never squarely held 
that the Compulsory Process Clause guarantees  
[**1001]  the right to discover the identity of witnesses, 
or to require the government to produce exculpatory ev-
idence. But cf.  United States v. Nixon, 418 U.S. 683, 
709, 711 (1974) (suggesting that the Clause  [***57]  
may require the production of evidence).  Instead, the 
Court traditionally has evaluated claims such as those 
raised by Ritchie under the broader protections of the 
Due Process Clause of the Fourteenth Amendment. See 
United States v. Bagley, 473 U.S. 667 (1985); Brady v. 
Maryland, 373 U.S. 83 (1963). See also Wardius v. Ore-
gon, 412 U.S. 470 (1973). Because the applicability of 
the Sixth Amendment to this type of case is unsettled, and 
because our Fourteenth Amendment precedents address-
ing the fundamental fairness of trials establish a clear 
framework for review, we adopt a due process analysis 
for purposes of this case.  Although we conclude that 
compulsory process provides no greater protections in 
this area than those afforded by due process, we need not 
decide today whether and how the guarantees of the 
Compulsory Process Clause differ from those of the 
Fourteenth Amendment. It is enough to conclude that on 
these facts, Ritchie's claims more properly are considered 
by reference to due process. 

 [*57]  2 
  
  [***LEdHR9] [9][HN12] It is well settled that the 
government has the obligation to turn over evidence in 
its possession that is both favorable to the accused and 
material to guilt or punishment.  United States v. Agurs, 
427 U.S. 97 (1976); Brady v. Maryland, supra, at 87. 
Although courts have used different terminologies to 
define "materiality," a majority of this Court has agreed, 
"[evidence] is material only if there is a reasonable 
probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been 
different.  A 'reasonable probability' is a probability suf-
ficient to undermine confidence in the outcome." United 
States v. Bagley, 473 U.S., at 682 (opinion of 
BLACKMUN, J.); see id., at 685 (opinion of WHITE, 
J.). 

At this stage, of course, it is impossible to say 
whether any information in the CYS records may be rel-

evant to Ritchie's claim of innocence, because neither the 
prosecution nor defense counsel has seen the infor-
mation, and the trial judge acknowledged that he had not 
reviewed the full file.  The Commonwealth, however, 
argues that no materiality inquiry is required, because a 
statute renders the contents of the file privileged.  Re-
quiring disclosure here, it is argued, would override the 
Commonwealth's compelling interest in confidentiality 
on the mere speculation that the file "might" have been 
useful to the defense. 

Although we recognize that the public interest in 
protecting this type of sensitive information is strong, we 
do not agree that this interest necessarily prevents dis-
closure in all circumstances.  This is not a case where a 
state statute grants CYS the absolute authority to shield 
its files from all eyes.  Cf.  42 Pa. Cons. Stat. § 
5945.1(b) (1982) (unqualified statutory privilege for 
communications between sexual assault counselors and 
victims). 14 Rather, [HN13] the  [***58]  Pennsylvania  
[*58]  law provides that the information shall be dis-
closed in certain circumstances, including when CYS is 
directed to do so by court order.  Pa. Stat. Ann., Title 11, 
§ 2215(a)(5) (Purdon Supp. 1986).  Given that the 
Pennsylvania Legislature contemplated some use of CYS 
records in judicial proceedings, we cannot conclude that 
the statute prevents all disclosure in criminal prosecu-
tions.  In the absence of any apparent state policy to the 
contrary, we therefore have no reason to believe that 
relevant information would not  [**1002]  be disclosed 
when a court of competent jurisdiction determines that 
the information is "material" to the defense of the ac-
cused. 
 

14   We express no opinion on whether the re-
sult in this case would have been different if the 
statute had protected the CYS files from disclo-
sure to anyone, including law-enforcement and 
judicial personnel. 

   [***LEdHR1A]   [***LEdHR10A] We there-
fore affirm the decision of the Pennsylvania Supreme 
Court to the extent it orders a remand for further pro-
ceedings.  Ritchie is entitled to have the CYS file re-
viewed by the trial court to determine whether it contains 
information that probably would have changed the out-
come of his trial.  If it does, he must be given a new 
trial. If the records maintained by CYS contain no such 
information, or if the nondisclosure was harmless beyond 
a reasonable doubt, the lower court will be free to rein-
state the prior conviction. 15  

  [***LEdHR1A]   [***LEdHR10A]  
 

15   The Commonwealth also argues that Ritchie 
is not entitled to disclosure because he did not 
make a particularized showing of what infor-
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mation he was seeking or how it would be mate-
rial.  See Brief for Petitioner 18 (quoting United 
States v. Agurs, 427 U.S. 97, 109-110 (1976) 
("The mere possibility that an item of undisclosed 
information might have helped the defense . . . 
does not establish 'materiality' in the constitution-
al sense")).  Ritchie, of course, may not require 
the trial court to search through the CYS file 
without first establishing a basis for his claim that 
it contains material evidence.  See United States 
v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982) 
("He must at least make some plausible showing 
of how their testimony would have been both 
material and favorable to his defense").  Alt-
hough the obligation to disclose exculpatory ma-
terial does not depend on the presence of a spe-
cific request, we note that the degree of specific-
ity of Ritchie's request may have a bearing on the 
trial court's assessment on remand of the materi-
ality of the nondisclosure.  See United States v. 
Bagley, 473 U.S. 667, 682-683 (1985) (opinion of 
BLACKMUN, J.). 

 [*59]   C 

  [***LEdHR11A] This ruling does not end our 
analysis, because the Pennsylvania Supreme Court did 
more than simply remand.  It also held that defense 
counsel must be allowed to examine all of the confiden-
tial information, both relevant and irrelevant, and present 
arguments in favor of disclosure. The court apparently 
concluded that whenever a defendant alleges that pro-
tected evidence might be material, the appropriate meth-
od of assessing this claim is to grant full access to the 
disputed information, regardless of the State's interest in 
confidentiality. We cannot agree. 

[HN14] A defendant's right to discover exculpatory 
evidence does not include the unsupervised authority to 
search through the Commonwealth's files.  See United 
States v. Bagley, supra, at 675; United States v. Agurs, 
supra, at 111. Although the eye of an advocate may be 
helpful to a defendant in ferreting out information, Den-
nis v. United States, 384 U.S. 855, 875 (1966), this Court 
has never held -- even in the absence of a statute re-
stricting disclosure -- that a defendant alone may make 
the determination as to the  [***59]  materiality of the 
information.  Settled practice is to the contrary.  
[HN15] In the typical case where a defendant makes only 
a general request for exculpatory material under Brady v. 
Maryland, 373 U.S. 83 (1963), it is the State that decides 
which information must be disclosed.  Unless defense 
counsel becomes aware that other exculpatory evidence 
was withheld and brings it to the court's attention, 16 the 
prosecutor's decision on disclosure is final.  Defense 
counsel has no constitutional right to conduct his own 
search of the State's files to argue relevance.  See 

Weatherford v. Bursey, 429 U.S. 545, 559 (1977) ("There  
[*60]  is no general constitutional right to discovery in a 
criminal case, and Brady did not create one"). 
 

16   See Fed. Rule Crim. Proc. 16(d)(2); Pa. 
Rule Crim. Proc. 305(E) ("If at any time during 
the course of the proceedings it is brought to the 
attention of the court that a party has failed to 
comply with this rule [mandating disclosure of 
exculpatory evidence], the court may . . . enter 
such . . . order as it deems just under the circum-
stances"). 

   [***LEdHR1A]   [***LEdHR11A] We find that 
Ritchie's interest (as well as that of the Commonwealth) 
in  [**1003]  ensuring a fair trial can be protected fully 
by requiring that the CYS files be submitted only to the 
trial court for in camera review.  Although this rule de-
nies Ritchie the benefits of an "advocate's eye," we note 
that the trial court's discretion is not unbounded.  If a 
defendant is aware of specific information contained in 
the file (e. g., the medical report), he is free to request it 
directly from the court, and argue in favor of its materi-
ality. Moreover, the duty to disclose is ongoing; infor-
mation that may be deemed immaterial upon original 
examination may become important as the proceedings 
progress, and the court would be obligated to release 
information material to the fairness of the trial. 

To allow full disclosure to defense counsel in this 
type of case would sacrifice unnecessarily the Com-
monwealth's compelling interest in protecting its child 
abuse information.  If the CYS records were made 
available to defendants,  even through counsel, it could 
have a seriously adverse effect on Pennsylvania's efforts 
to uncover and treat abuse.  Child abuse is one of the 
most difficult crimes to detect and prosecute, in large 
part because there often are no witnesses except the vic-
tim.  A child's feelings of vulnerability and guilt and his 
or her unwillingness to come forward are particularly 
acute when the abuser is a parent.  It therefore is essen-
tial that the child have a state-designated person to whom 
he may turn, and to do so with the assurance of confiden-
tiality. Relatives and neighbors who suspect abuse also 
will be more willing to come forward if they know that 
their identities will be protected.  Recognizing this, the 
Commonwealth -- like all other States 17 -- has made a 
commendable effort to assure victims  [*61]  and wit-
nesses that they may speak to the CYS counselors with-
out fear of general disclosure. The Commonwealth's 
purpose would be frustrated  [***60]  if this confiden-
tial material had to be disclosed upon demand to a de-
fendant charged with criminal child abuse, simply be-
cause a trial court may not recognize exculpatory evi-
dence. Neither precedent nor common sense requires 
such a result.   
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17   The importance of the public interest at is-
sue in this case is evidenced by the fact that all 50 
States and the District of Columbia have statutes 
that protect the confidentiality of their official 
records concerning child abuse. See Brief for 
State of California ex rel. John K. Van de Kamp 
et al. as Amici Curiae 12, n. 1 (listing illustrative 
statutes).  See also Besharov, The Legal Aspects 
of Reporting Known and Suspected Child Abuse 
and Neglect, 23 Vill. L. Rev. 458, 508-512 
(1978). 

IV 

  [***LEdHR1A] We agree that Ritchie is entitled 
to know whether the CYS file contains information that 
may have changed the outcome of his trial had it been 
disclosed.  Thus we agree that a remand is necessary.  
We disagree with the decision of the Pennsylvania Su-
preme Court to the extent that it allows defense counsel 
access to the CYS file.  An in camera review by the trial 
court will serve Ritchie's interest without destroying the 
Commonwealth's need to protect the confidentiality of 
those involved in child-abuse investigations.  The judg-
ment of the Pennsylvania Supreme Court is affirmed in 
part and reversed in part, and the case is remanded for 
further proceedings not inconsistent with this opinion. 

It is so ordered.   
 
CONCUR BY: BLACKMUN (In Part)  
 
CONCUR 

JUSTICE BLACKMUN, concurring in part and 
concurring in the judgment. 

I join Parts I, II, III-B, III-C, and IV of the Court's 
opinion.  I write separately, however, because I do not 
accept the plurality's conclusion, as expressed in Part 
III-A of JUSTICE POWELL's opinion, that the Con-
frontation Clause protects only a defendant's trial rights 
and has no relevance to pretrial discovery. In this, I am in 
substantial agreement with much of what JUSTICE 
BRENNAN says, post, in dissent.  In my view, there 
might well be a confrontation violation  [*62]  if, as 
here, a defendant is denied pretrial access to information 
that would make possible effective cross-examination of 
a crucial prosecution witness.  

  [***LEdHR6A] The plurality recognizes that the 
Confrontation Clause confers upon a defendant a right to 
conduct cross-examination.  [**1004]  Ante, at 51.  It 
believes that this right is satisfied so long as defense 
counsel can question a witness on any proper subject of 
cross-examination. For the plurality, the existence of a 
confrontation violation turns on whether counsel has the 

opportunity to conduct such questioning; the plurality in 
effect dismisses -- or, at best, downplays -- any inquiry 
into the effectiveness of the cross-examination. Ante, at 
51-52.  Thus, the plurality confidently can state that the 
Confrontation Clause creates nothing more than a trial 
right. Ante, at 52. 

If I were to accept the plurality's effort to divorce 
confrontation analysis from any examination into the 
effectiveness of cross-examination, I believe that in some 
situations the confrontation right would become an emp-
ty formality.  As even the plurality seems to recognize, 
see ante, at 51-52, one of the primary purposes of 
cross-examination is to call into question a witness' 
credibility. This purpose is often met when defense 
counsel can demonstrate that the witness is biased or 
cannot clearly remember the events crucial to the testi-
mony.  The  [***61]  opportunity the Confrontation 
Clause gives a defendant's attorney to pursue any proper 
avenue of questioning a witness makes little sense set 
apart from the goals of cross-examination. 

There are cases, perhaps most of them, where simple 
questioning of a witness will satisfy the purposes of 
cross-examination. Delaware v. Fensterer, 474 U.S. 15 
(1985) (per curiam) is one such example.  There the 
Court rejected a Confrontation Clause challenge brought 
on the ground that an expert witness for the prosecution 
could not remember the method by which he had deter-
mined that some hair of the victim, whom Fensterer was 
accused of killing, had been  [*63]  forcibly removed.  
Although I did not join the summary reversal in Fenster-
er and would have given the case plenary consideration, 
see id., at 23, it is easy to see why cross-examination was 
effective there.  The expert's credibility and conclusions 
were seriously undermined by a demonstration that he 
had forgotten the method he used in his analysis.  Sim-
ple questioning provided such a demonstration, and was 
reinforced by the testimony of the defendant's own ex-
pert who could undermine the other expert's opinion.  
See id., at 20. 1 
 

1   Accordingly, the remark from Delaware v. 
Fensterer, which the plurality would use, ante, at 
53, as support for its argument that confrontation 
analysis has little to do with inquiries concerning 
the effectiveness of cross-examination, actually 
suggests the opposite.  The Court observed in 
Fensterer that "the Confrontation Clause guaran-
tees an opportunity for effective 
cross-examination, not cross-examination that is 
effective in whatever way, and to whatever ex-
tent, the defense might wish." 474 U.S., at 20 
(emphasis in original).  This remark does not 
imply that concern about such effectiveness has 
no place in analysis under the Confrontation 
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Clause.  Rather, it means that when, as in Fen-
sterer, simple questioning serves the purpose of 
cross-examination, a defendant cannot claim a 
confrontation violation because there might have 
been a more effective means of 
cross-examination. 

There are other cases where,  in contrast, simple 
questioning will not be able to undermine a witness' 
credibility and in fact may do actual injury to a defend-
ant's position.  Davis v. Alaska, 415 U.S. 308 (1974), is 
a specific example.  There defense counsel had the ju-
venile record of a key prosecution witness in hand but 
was unable to refer to it during his cross-examination of 
the witness because of an Alaska rule prohibiting the 
admission of such a record in a court proceeding.  Id., at 
310-311. The juvenile record revealed that the witness 
was on probation for the same burglary for which Davis 
was charged.  Accordingly, the possibility existed that 
the witness was biased or prejudiced against Davis, in 
that he was attempting to turn towards Davis the atten-
tion of the police that would otherwise have been di-
rected against him.  [*64]  Although Davis' counsel was 
permitted to "question" the witness as to bias, any at-
tempt to point to the reason for that bias was denied.  
Id., at 313-314. 

 [**1005]  In the Court's view, this questioning of 
the witness both was useless to Davis and actively 
harmed him.  The Court observed: "On the basis of the 
limited cross-examination that was permitted, the jury 
might well have thought that defense counsel was en-
gaged in a speculative and  [***62]  baseless line of 
attack on the credibility of an apparently blameless wit-
ness or, as the prosecutor's objection put it, a 'rehash' of 
prior cross-examination." Id., at 318. The Court con-
cluded that, without being able to refer to the witness' 
juvenile record, "[petitioner] was thus denied the right of 
effective cross-examination." Ibid. 

The similarities between Davis and this case are 
much greater than are any differences that may exist.  In 
cross-examining a key prosecution witness, counsel for 
Davis and counsel for respondent were both limited to 
simple questioning. They could not refer to specific facts 
that might have established the critical bias of the wit-
ness: Davis' counsel could not do so because, while he 
had the juvenile record in hand, he could not refer to it in 
light of the Alaska rule, see id., at 311, n. 1; respondent's 
attorney had a similar problem because he had no access 
at all to the CYS file of the child-abuse victim, see ante, 
at 43-44, and n.  2.  Moreover, it is likely that the reac-
tion of each jury to the actual cross-examination was the 
same -- a sense that defense counsel was doing nothing 
more than harassing a blameless witness. 

It is true that, in a technical sense, the situations of 
Davis and Ritchie are different.  Davis' counsel had ac-
cess to the juvenile record of the witness and could have 
used it but for the Alaska prohibition.  Thus, the in-
fringement upon Davis' confrontation right occurred at 
the trial stage when his counsel was unable to pursue an 
available line of inquiry.  Respondent's attorney could 
not cross-examine his client's daughter with the help of 
the possible evidence in the CYS  [*65]  file because of 
the Pennsylvania prohibition that affected his pretrial 
preparations.  I do not believe, however, that a State can 
avoid Confrontation Clause problems simply by decid-
ing to hinder the defendant's right to effective 
cross-examination, on the basis of a desire to protect the 
confidentiality interests of a particular class of individu-
als, at the pretrial, rather than at the trial, stage. 

Despite my disagreement with the plurality's reading 
of the Confrontation Clause, I am able to concur in the 
Court's judgment because, in my view, the procedure the 
Court has set out for the lower court to follow on remand 
is adequate to address any confrontation problem.  Here 
I part company with JUSTICE BRENNAN.  Under the 
Court's prescribed procedure, the trial judge is directed to 
review the CYS file for "material" information.  Ante, at 
58.  This information would certainly include such evi-
dence as statements of the witness that might have been 
used to impeach her testimony by demonstrating any bias 
towards respondent or by revealing inconsistencies in her 
prior statements. 2 When reviewing confidential  
[***63]  records in future cases, trial courts should be 
particularly aware of the possibility that impeachment 
evidence of a key prosecution witness could well consti-
tute the sort whose unavailability to the defendant would 
undermine confidence in the outcome of the trial.  As 
the Court points out, moreover, the trial court's obliga-
tion to review the confidential record for material infor-
mation is ongoing.  [*66]   [**1006]  Impeachment 
evidence is precisely the type of information that might 
be deemed to be material only well into the trial, as, for 
example, after the key witness has testified. 3 
 

2   In United States v. Bagley, 473 U.S. 667 
(1985), the Court rejected any distinction be-
tween exculpatory and impeachment evidence for 
purposes of Brady v. Maryland, 373 U.S. 83 
(1963). 473 U.S., at 676. We noted that nondis-
closure of impeachment evidence falls within the 
general rule of Brady "[when] the 'reliability of a 
given witness may well be determinative of guilt 
or innocence.'" Id., at 677, quoting Giglio v. 
United States, 405 U.S. 150, 154 (1972). We ob-
served moreover, that, while a restriction on pre-
trial discovery might not suggest as direct a vio-
lation on the confrontation right as would a re-
striction on the scope of cross-examination at tri-
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al, the former was not free from confrontation 
concerns.  473 U.S., at 678. 
3   If the withholding of confidential material 
from the defendant at the pretrial stage is deemed 
a Confrontation Clause violation, harmless-error 
analysis, of course, may still be applied.  See 
Delaware v. Van Arsdall, 475 U.S. 673, 684 
(1986). 

 
DISSENT BY: BRENNAN; STEVENS 
 
DISSENT 

JUSTICE BRENNAN, with whom JUSTICE 
MARSHALL joins, dissenting. 

I join JUSTICE STEVENS' dissenting opinion re-
garding the lack of finality in this case.  I write sepa-
rately to challenge the Court's narrow reading of the 
Confrontation Clause as applicable only to events that 
occur at trial.  That interpretation ignores the fact that 
the right of cross-examination also may be significantly 
infringed by events occurring outside the trial itself, such 
as the wholesale denial of access to material that would 
serve as the basis for a significant line of inquiry at trial.  
In this case, the trial court properly viewed Ritchie's 
vague speculations that the agency file might contain 
something useful as an insufficient basis for permitting 
general access to the file.  However, in denying access 
to the prior statements of the victim the court deprived 
Ritchie of material crucial to any effort to impeach the 
victim at trial.  I view this deprivation as a violation of 
the Confrontation Clause.  
  
  [***LEdHR6A] This Court has made it plain that "a 
primary interest secured by [the Confrontation Clause] is 
the right of cross-examination," Douglas v. Alabama, 
380 U.S. 415, 418 (1965)."[Probably] no one, certainly 
no one experienced in the trial of lawsuits, would deny 
the value of cross-examination in exposing falsehood and 
bringing out the truth in the trial of a criminal case," 
Pointer v. Texas, 380 U.S. 400, 404 (1965). The Court 
therefore has scrupulously guarded against "restrictions 
imposed by law or by the trial court on the scope of  
[*67]  cross-examination." Delaware v. Fensterer, 474 
U.S. 15, 18 (1985) (per curiam). 

One way in which cross-examination may be re-
stricted is through preclusion at trial itself of a line of 
inquiry that counsel seeks to pursue.  See ante, at 53, n. 
9 (citing cases).  The logic of our concern for restriction 
on the ability to engage in cross-examination does not 
suggest, however, that the Confrontation Clause prohib-
its only such limitations. * A crucial avenue  [***64]  of 
cross-examination also may be foreclosed by the denial 
of access to material that would serve as the basis for this 
examination.  Where denial of access is complete, 

counsel is in no position to formulate a line of inquiry 
potentially grounded on the material sought.  Thus, he 
or she cannot point to a specific subject of inquiry that 
has been foreclosed, as can a counsel whose interroga-
tion at trial has been limited by the trial judge.  None-
theless, there occurs as effective a preclusion of a topic 
of cross-examination  [**1007]  as if the judge at trial 
had ruled an entire area of questioning off limits. 
 

*   The Court contends that its restrictive view is 
supported by statements in California v. Green, 
399 U.S. 149, 157 (1970), and Barber v. Page, 
390 U.S. 719, 725 (1968), that the right to con-
frontation is essentially a trial right. Neither 
statement, however, was intended to address the 
question whether Confrontation Clause rights 
may be implicated by events outside of trial.  In 
Green, the Court held that it was permissible to 
introduce at trial the out-of-court statements of a 
witness available for cross-examination. The 
Court rejected the argument that the Confronta-
tion Clause precluded the admission of all hear-
say evidence, because the ability of the defendant 
to confront and cross-examine the witness at trial 
satisfied the concerns of that Clause.  399 U.S., 
at 157. In Barber, the Court held that, where a 
witness could be called to testify, the failure to do 
so was not excused by the fact that defense 
counsel had an opportunity to cross-examine the 
witness at a preliminary hearing.  The Court held 
that, since the Confrontation Clause is concerned 
with providing an opportunity for 
cross-examination at trial, the failure to afford 
such an opportunity when it was clearly available 
violated that Clause.  Thus, neither Green nor 
Barber suggested that the right of confrontation 
attached exclusively at trial. 

  [*68]  The Court has held that the right of 
cross-examination may be infringed even absent limita-
tions on questioning imposed at trial.  Jencks v. United 
States, 353 U.S. 657 (1957), held that the defendant was 
entitled to obtain the prior statements of persons to gov-
ernment agents when those persons testified against him 
at trial.  Impeachment of the witnesses was "singularly 
important" to the defendant, we said, id., at 667, and the 
reports were essential to the impeachment effort.  Thus, 
we held that a defendant is entitled to inspect material 
"with a view to use on cross-examination" when that 
material "[is] shown to relate to the testimony of the 
witness." Id., at 669. As I later noted in Palermo v. 
United States, 360 U.S. 343 (1959), Jencks was based on 
our supervisory authority rather than the Constitution, 
"but it would be idle to say that the commands of the 
Constitution were not close to the surface of the deci-
sion." 360 U.S., at 362-363 (BRENNAN, J., concurring 



Page 19 
480 U.S. 39, *; 107 S. Ct. 989, **; 

94 L. Ed. 2d 40, ***; 1987 U.S. LEXIS 558 

in result).  In Palermo, I specifically discussed the Con-
frontation Clause as a likely source of the rights impli-
cated in a case such as Jencks.  360 U.S., at 362. 

The Court insists that the prerequisite for finding a 
restriction on cross-examination is that counsel be pre-
vented from pursuing a specific line of questioning. This 
position has similarities to an argument the Court reject-
ed in Jencks.  The Government contended in that case 
that the prerequisite for obtaining access to witnesses' 
prior statements should be a showing by the defendant of 
an inconsistency between those statements and trial tes-
timony.  We rejected that argument, noting, "[the] occa-
sion for determining a conflict cannot arise until after the 
witness has testified, and unless he admits conflict, . . . 
the accused is helpless to know or discover conflict 
without  [***65]  inspecting the reports." 353 U.S., at 
667-668. Cf.  United States v. Burr, 25 F. Cas. 187, 191 
(No. 14,694) (CC Va. 1807) ("It is objected that the par-
ticular passages of the letter which are required are not 
pointed out.  But how can this be done while the letter 
itself is withheld?").  Similarly,  [*69]  unless counsel 
has access to prior statements of a witness, he or she 
cannot identify what subjects of inquiry have been fore-
closed from exploration at trial.  Under the Court's 
holding today, the result is that partial denials of access 
may give rise to Confrontation Clause violations, but 
absolute denials cannot. 

The Court in United States v. Wade, 388 U.S. 218 
(1967), also recognized that pretrial events may undercut 
the right of cross-examination. In Wade, we held that a 
pretrial identification lineup was a critical stage of crim-
inal proceedings at which the Sixth Amendment right to 
counsel was applicable.  This holding was premised 
explicitly on concern for infringement of Confrontation 
Clause rights.  The presence of counsel at a lineup is 
necessary, the Court said, "to preserve the defendant's 
right to a fair trial as affected by his right meaningfully 
to cross-examine the witnesses against him and to have 
effective assistance of counsel at the trial itself." Id., at 
227. If counsel is excluded from such a proceeding, he or 
she is at a serious disadvantage in calling into question 
an identification at trial.  The "inability effectively to 
reconstruct at trial any unfairness that occurred at the 
lineup" may then "deprive [the defendant] of his only 
opportunity meaningfully to attack the credibility of the 
witness' courtroom identification." Id., at 232. The Court 
continued: 
 

  
"Insofar as the accused's conviction may rest on a court-
room identification in fact the fruit of a suspect pretrial 
identification which the accused is helpless to subject to 
effective scrutiny at trial, the accused is deprived of that 
right of cross-examination which is an essential  

[**1008]  safeguard to his right to confront the wit-
nesses against him.  Pointer v. Texas, 380 U.S. 400." 
Id., at 235 (emphasis added). 

Since a lineup from which counsel is absent is po-
tentially prejudicial, and "since presence of counsel itself 
can often avert prejudice and assure a meaningful con-
frontation at trial", id., at 236 (emphasis added) (foot-
note omitted), the  [*70]  Court in Wade concluded that 
a pretrial lineup is a stage of prosecution at which a de-
fendant is entitled to have counsel present. 

The exclusion of counsel from the lineup session 
necessarily prevents him or her from posing any specific 
cross-examination questions based on observation of 
how the lineup was conducted.  The Court today indi-
cates that this inability would preclude a finding that 
cross-examination has been restricted.  The premise of 
the Court in Wade, however, was precisely the opposite: 
the very problem that concerned the Court was that 
counsel would be foreclosed from developing a line of 
inquiry grounded on actual experience with the lineup. 

The Court suggests that the court  [***66]  below 
erred in relying on Davis v. Alaska, 415 U.S. 308 (1974), 
for its conclusion that the denial of access to the agency 
file raised a Confrontation Clause issue.  While Davis 
focused most explicitly on the restriction at trial of 
cross-examination, nothing in the opinion indicated that 
an infringement on the right to cross-examination could 
occur only in that context.  Defense counsel was pre-
vented from revealing to the jury that the government's 
witness was on probation.  The immediate barrier to 
revelation was the trial judge's preclusion of counsel's 
effort to inquire into the subject on cross-examination. 
Yet the reason that counsel could not make such inquiry 
was a state statute that made evidence of juvenile adju-
dications inadmissible in court.  Any counsel familiar 
with the statute would have no doubt that it foreclosed 
any line of questioning pertaining to a witness' juvenile 
record, despite the obvious relevance of such information 
for impeachment purposes.  The foreclosure would have 
been just as effective had defense counsel never sought 
to pursue on cross-examination the issue of the witness' 
probationary status.  The lower court thus properly rec-
ognized that the underlying problem for defense counsel 
in Davis was the prohibition on disclosure of juvenile 
records. 

 [*71]  The creation of a significant impediment to 
the conduct of cross-examination thus undercuts the pro-
tections of the Confrontation Clause, even if that im-
pediment is not erected at the trial itself.  In this case, 
the foreclosure of access to prior statements of the testi-
fying victim deprived the defendant of material crucial to 
the conduct of cross-examination. As we noted in Jencks, 
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a witness' prior statements are essential to any effort at 
impeachment: 
 

  
"Every experienced trial judge and trial lawyer knows 
the value for impeaching purposes of statements of the 
witness recording the events before time dulls treacher-
ous memory.  Flat contradiction between the witness' 
testimony and the version of the events given in his re-
ports is not the only test of inconsistency.  The omission 
from the reports of facts related at the trial, or a contrast 
in emphasis upon the same facts, even a different order 
of treatment, are also relevant to the cross-examining 
process of testing the credibility of a witness' trial testi-
mony." 353 U.S., at 667. 

The right of a defendant to confront an accuser is 
intended fundamentally to provide an opportunity to 
subject accusations to critical scrutiny.  See Ohio v. 
Roberts, 448 U.S. 56, 65 (1980) ("underlying purpose" of 
Confrontation Clause is "to augment accuracy in the 
factfinding process by ensuring the defendant an effec-
tive means to test adverse evidence").  Essential to test-
ing a witness' account of events is the ability to compare 
that version with other versions the witness has earlier 
recounted.   [**1009]  Denial of access to a witness' 
prior statements thus imposes a handicap that strikes at 
the heart of cross-examination. 

The ability to obtain material information through 
reliance on a due process claim will not in all cases nul-
lify the damage of the Court's overly restrictive reading 
of the Confrontation  [***67]  Clause.  As the Court 
notes, ante, at 57, evidence is regarded as material only if 
there is a reasonable probability that it might affect the 
outcome of the proceeding.  Prior  [*72]  statements on 
their face may not appear to have such force, since their 
utility may lie in their more subtle potential for dimin-
ishing the credibility of a witness.  The prospect that 
these statements will not be regarded as material is en-
hanced by the fact that due process analysis requires that 
information be evaluated by the trial judge, not defense 
counsel. Ante, at 59-60.  By contrast, Jencks, informed 
by confrontation and cross-examination concerns, in-
sisted that defense counsel, not the court, perform such 
an evaluation, "[because] only the defense is adequately 
equipped to determine the effective use for the purpose 
of discrediting the Government's witness and thereby 
furthering the accused's defense." Jencks, supra, at 
668-669. Therefore, while Confrontation Clause and due 
process analysis may in some cases be congruent, the 
Confrontation Clause has independent significance in 
protecting against infringements on the right to 
cross-examination. 

The Court today adopts an interpretation of the 
Confrontation Clause unwarranted by previous case law 
and inconsistent with the underlying values of that con-
stitutional provision.  I therefore dissent. 

JUSTICE STEVENS, with whom JUSTICE 
BRENNAN, JUSTICE MARSHALL, and JUSTICE 
SCALIA join, dissenting. 

We are a Court of limited jurisdiction.  One of the 
basic limits that Congress has imposed upon us is that we 
may only review "[final] judgments or decrees rendered 
by the highest court of a State in which a decision could 
be had." 28 U. S. C. § 1257. The purposes of this re-
striction are obvious, and include notions of efficiency, 
judicial restraint, and federalism.  See Construction La-
borers v. Curry, 371 U.S. 542, 550 (1963); Radio Station 
WOW, Inc. v. Johnson, 326 U.S. 120, 124 (1945). Over 
the years the Court has consistently applied a strict test 
of finality to determine the reviewability of state-court 
decisions remanding cases for further proceedings, and 
the reviewability of pretrial discovery orders.  Given the 
plethora of such decisions and orders and  [*73]  the 
fact that they often lead to the settlement or termination 
of litigation, the application of these strict rules has un-
questionably resulted in this Court's not reviewing 
countless cases that otherwise might have been reviewed.  
Despite that consequence -- indeed, in my judgment, 
because of that consequence -- I regard the rule as wise 
and worthy of preservation. 

I 

In Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 
(1975), the Court recognized some limited exceptions to 
the general principle that this Court may not review cases 
in which further proceedings are anticipated in the state 
courts.  One of these exceptions applies "where the fed-
eral claim has been finally decided, with further pro-
ceedings in the state courts to come, but in which later 
review of the federal issue cannot be had, whatever the 
ultimate outcome of the case." Id., at 481.  [***68]  
The concern, of course, is that the petitioning party not 
be put in a position where he might eventually lose on 
the merits, but would have never had an opportunity to 
present his federal claims for review.  Ibid.  The most 
common example of this phenomenon is where a State 
seeks review of an appellate court's order that evidence 
be suppressed.  In such a case, if the State were forced 
to proceed to trial prior to seeking review in this Court, it 
could conceivably lose its case at trial, and, because  
[**1010]  of the double jeopardy rule, never have a 
chance to use what we might have held to be admissible 
evidence.  See, e. g., New York v. Quarles, 467 U.S. 
649, 651, n. 1 (1984). 

This case does not fit into that exception.  Were we 
to decline review at this time there are three possible 
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scenarios on remand.  First, the Children and Youth 
Services (CYS) might refuse to produce the documents 
under penalty of contempt, in which case appeals could 
be taken, and this Court could obtain proper jurisdiction.  
See United States v. Ryan, 402 U.S. 530 (1971). Alterna-
tively, if CYS were to produce the documents, the trial 
court might find the error to be  [*74]  harmless, in 
which case Ritchie's conviction would stand and the 
Commonwealth would not have been harmed by our 
having declined to review the case at this stage.  Finally, 
the trial court could determine that Ritchie's lack of ac-
cess to the documents was constitutionally prejudicial, 
and thus order a new trial. If the Commonwealth would 
then have no recourse but to proceed to trial with the risk 
of an unreviewable acquittal, I agree that the Cox excep-
tion would apply.  Under Pennsylvania law, however, 
the Commonwealth would have the opportunity for an 
immediate interlocutory appeal of the new trial order. 

Pennsylvania Rule of Appellate Procedure 311(a)(5) 
affords the Commonwealth a right to an interlocutory 
appeal in criminal cases where it "claims that the lower 
court committed an error of law." An argument that the 
trial court erred in evaluating the constitutionally harm-
less-error issue would certainly qualify under that provi-
sion. 1 Moreover, the Commonwealth could, if necessary, 
reassert the constitutional arguments that it now makes 
here.  Although the claims would undoubtedly be re-
jected in Pennsylvania under the law-of-the-case doc-
trine, that would not bar this Court from reviewing the 
claims.  See Barclay v. Florida, 463 U.S. 939, 946 
(1983); Hathorn v. Lovorn, 457 U.S. 255, 261-262 
(1982); see  [*75]  generally R. Stern, E.  [***69]  
Gressman, & S. Shapiro,  Supreme Court Practice 132 
(6th ed. 1986). 
 

1   See Commonwealth v. Blevins, 453 Pa. 481, 
482-483, 309 A. 2d 421, 422 (1973) (whether 
"the testimony offered at trial by the Common-
wealth was insufficient to support the jury's find-
ing" is appealable issue of law); Commonwealth 
v. Melton, 402 Pa. 628, 629, 168 A. 2d 328, 329 
(1961) (citing case "where a new trial is granted 
to a convicted defendant on the sole ground that 
the introduction of certain evidence at his trial 
was prejudicial error" as example of appealable 
issue of law); Commonwealth v. Durah-El, 344 
Pa. Super. 511, 514, n. 2, 496 A. 2d 1222, 1224, 
n. 2 (1985) (whether trial counsel provided inef-
fective assistance of counsel is appealable as as-
serted "error of law"); Commonwealth v. Carney, 
310 Pa. Super. 549, 551, n. 1, 456 A. 2d 1072, 
1073, n. 1 (1983) (whether curative instruction 
was sufficient to remedy improper remark of 
prosecution witness is appealable as asserted "er-
ror of law"). 

 The fact that the Commonwealth of Pennsylvania 
cannot irrevocably lose this case on the federal constitu-
tional issue without having an opportunity to present that 
issue to this Court takes this case out of the Cox excep-
tion that the Court relies upon.  Nonetheless, the Court 
makes the astonishing argument that we should hear this 
case now because if Ritchie's conviction is reinstated on 
remand, "the issue of whether defense counsel should 
have been given access will be moot," and the Court will 
lose its chance to pass on this constitutional issue.  Ante, 
at 48.  This argument is wholly contrary to our long 
tradition of avoiding, not reaching out to decide, consti-
tutional decisions when a case may be disposed of on 
other grounds for legitimate reasons.  See Ashwander v. 
TVA, 297 U.S. 288, 346-347 (1936) (Brandeis, J., con-
curring); Rescue Army v. Municipal Court, 331 U.S. 549, 
571 (1947). Indeed, the Court has explained that it is 
precisely the policy against unnecessary constitutional 
adjudication that demands strict application of the finali-
ty requirement.  Republic Natural  [**1011]  Gas Co. 
v. Oklahoma, 334 U.S. 62, 70-71 (1948).  

II 

The Court also suggests that a reason for hearing the 
case now is that, if CYS is forced to disclose the docu-
ments, the confidentiality will be breached and subse-
quent review will be too late.  Ante, at 48-49, and n. 7.  
This argument fails in light of the longstanding rule that 
if disclosure will, in and of itself, be harmful, the remedy 
is for the individual to decline to produce the documents, 
and immediately appeal any contempt order that is is-
sued.  This rule is exemplified by our decision in United 
States v. Ryan, 402 U.S. 530 (1971), a case in which a 
District Court denied a motion to quash a subpoena du-
ces tecum commanding the respondent to produce certain 
documents located in Kenya.  The Court of Appeals 
held that the order was appealable but we reversed, ex-
plaining: 

 [*76]  "Respondent asserts no challenge to the 
continued validity of our holding in Cobbledick v. United 
States, 309 U.S. 323 (1940), that one to whom a subpoe-
na is directed may not appeal the denial of a motion to 
quash that subpoena but must either obey its commands 
or refuse to do so and contest the validity of the subpoe-
na if he is subsequently cited for contempt on account of 
his failure to obey.  Respondent, however, argues that 
Cobbledick does not apply in the circumstances before us 
because, he asserts, unless immediate review of the Dis-
trict Court's order is available to him, he will be forced to 
undertake a substantial burden in complying with the 
subpoena, and will therefore be 'powerless to avert the 
mischief of the order.' Perlman v. United States, 247 U.S. 
7, 13 (1918). 
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"We think that respondent's assertion misapprehends 
the thrust of our cases.  Of course, if he complies with 
the subpoena he will not thereafter be able to undo the  
[***70]  substantial effort he has exerted in order to 
comply.  But compliance is not the only course open to 
respondent.  If, as he claims, the subpoena is unduly 
burdensome or otherwise unlawful, he may refuse to 
comply and litigate those questions in the event that 
contempt or similar proceedings are brought against him.  
Should his contentions be rejected at that time by the 
trial court, they will then be ripe for appellate review.  
But we have consistently held that the necessity for ex-
pedition in the administration of the criminal law justi-
fies putting one who seeks to resist the production of 
desired information to a choice between compliance with 
a trial court's order to produce prior to any review of that 
order, and resistance to that order with the concomitant 
possibility of an adjudication of contempt if his claims 
are rejected on appeal.  Cobbledick v. United States, 
supra; Alexander v. United States, 201 U.S. 117 (1906); 
cf.  United States v. Blue, 384 U.S. 251 (1966); DiBella  
[*77]  v. United States, 369 U.S. 121 (1962); Carroll v. 
United States, 354 U.S. 394 (1957). Only in the limited 
class of cases where denial of immediate review would 
render impossible any review whatsoever of an individu-
al's claims have we allowed exceptions to this principle." 
Id., at 532-533. 

In the case before us today, the Pennsylvania Su-
preme Court has instructed the trial court to order CYS 
to produce certain documents for inspection by the trial 
court and respondent's counsel.  Although compliance 
with the order might be burdensome for a different rea-
son than the burden of obtaining documents in Kenya, 
the burden of disclosure is sufficiently troublesome to 
CYS that it apparently objects to compliance. 2 But as 
was true in the Ryan  [**1012]  case, it has not yet been 
given the chance to decide whether to comply with the 
order and therefore has not satisfied the condition for 
appellate review that we had, until today, consistently 
imposed. 3 
 

2   It is not clear to what extent counsel for the 
Commonwealth in this case represents CYS, or 
whether he only represents the Office of the Dis-
trict Attorney of Allegheny County.  CYS is 
certainly not a party to this case; in fact it has 
filed an amicus curiae brief expressing its views.  
That CYS is not a party to the case makes it all 
the more inappropriate for the Court to relax the 
rule of finality in order to spare CYS the need to 
appeal a contempt order if it fails to produce the 
documents. 
3   The Court has recognized a limited exception 
to this principle where the documents at issue are 
in the hands of a third party who has no inde-

pendent interest in preserving their confidentiali-
ty. See Perlman v. United States, 247 U.S. 7 
(1918); see also United States v. Ryan, 402 U.S. 
530, 533 (1971). This case presents a far different 
situation.  As far as the disclosure of the docu-
ments goes, it is CYS, not the prosecutor, that 
claims a duty to preserve their confidentiality and 
to implement Pennsylvania's Child Protective 
Services Law.  See Brief for Allegheny County, 
Pennsylvania, on behalf of Allegheny County 
Children and Youth Services as Amicus Curiae in 
Support of Petitioner 2. 

Nor does this case come within the exception 
of United States v. Nixon, 418 U.S. 683, 691-692 
(1974), where the Court did not require the Pres-
ident of the United States to subject himself to 
contempt in order to appeal the District Court's 
rejection of his assertion of executive privilege.  
As Judge Friendly explained, the rationale of that 
decision is unique to the Presidency and is 
"wholly inapplicable" to other government 
agents.  See National Super Suds, Inc. v. New 
York Mercantile Exchange, 591 F.2d 174, 177 
(CA2 1979); see also Newton v. National Broad-
casting Co., 726 F.2d 591 (CA9 1984); United 
States v. Winner, 641 F.2d 825, 830 (CA10 
1981); In re Attorney General of the United 
States, 596 F.2d 58, 62 (CA2), cert. denied, 444 
U.S. 903 (1979); but see In re Grand Jury Pro-
ceedings (Wright II), 654 F.2d 268, 270 (CA3), 
cert. denied, 454 U.S. 1098 (1981); Branch v. 
Phillips Petroleum Co., 638 F.2d 873, 877-879 
(CA5 1981). 

 [*78]   III 

 [***71]  Finally, the Court seems to rest on the ra-
tionale that because this respondent has already been 
tried, immediate review in this particular case will expe-
dite the termination of the litigation.  See ante, at 48-49, 
n. 7.  I am not persuaded that this is so -- if we had not 
granted certiorari, the trial court might have reviewed the 
documents and found that they are harmless a year ago -- 
but even if it were, the efficient enforcement of the final-
ity rule precludes a case-by-case inquiry to determine 
whether its application is appropriate.  Only by adhering 
to our firm rules of finality can we discourage 
time-consuming piecemeal litigation. 

Of course, once the case is here and has been heard, 
there is natural reluctance to hold that the Court lacks 
jurisdiction.  It is misguided, however, to strain and find 
jurisdiction in the name of short-term efficiency when 
the long-term effect of the relaxation of the finality re-
quirement will so clearly be inefficient.  If the Court's 
goal is expediting the termination of litigation, the worst 
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thing it can do is to extend an open-ended invitation to 
litigants to interrupt state proceedings with interlocutory 
visits to this Court.   

I would therefore dismiss the writ because the 
judgment of the Supreme Court of Pennsylvania is not 
final.   
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PRIOR HISTORY:      [***1]  Appeal by defendant 
from judgments dated 23 October 1998 by Judge Forrest 
A. Ferrell in Cherokee County Superior Court.   
 
DISPOSITION:    New trial.   
 
CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: Defendant appealed from 
convictions of four counts of first-degree sexual offense 
upon a minor child and of two counts of indecent liber-
ties, contending that the Cherokee County Superior 
Court, North Carolina, denied him access to social ser-
vice records that were favorable to him and material to 
his guilt or punishment. 
 
OVERVIEW: Defendant was charged with sexually 
assaulting two minor sons of his girlfriend. He filed 
pre-trial motions requesting to inspect social service de-
partment records about prior allegations of abuse by de-
fendant made by the victims. Neither of the prior allega-
tions had been substantiated by the social services de-
partment. The court reviewed the records, found them to 
contain only inculpatory evidence, sealed them, and de-
nied defendant's motion. Defendant was convicted, and 
appealed, asking the appellate court to review the records 
to determine whether they contained exculpatory infor-
mation. The appellate court held that evidence contained 
in the files tended to show that false accusations were 
previously made against defendant, information that was 
favorable to defendant, material to his guilt or punish-
ment, and that could have been used to impeach the 
credibility of key witnesses for the State. Defendant was 
entitled to a new trial because the trial court's error in 
sealing records that were both favorable and material to 
him was not shown to be harmless error. 
 

OUTCOME: The appellate court ordered a new trial 
because social service records sealed by the trial court 
contained potentially exculpatory data relating to false 
allegations of sexual abuse in the past. 
 
LexisNexis(R) Headnotes 
 
 
 
Criminal Law & Procedure > Trials > Examination of 
Witnesses > Child Witnesses 
Criminal Law & Procedure > Postconviction Proceed-
ings > Expungement 
Family Law > Family Protection & Welfare > Children 
> General Overview 
[HN1] A defendant who is charged with sexual abuse of 
a minor has a constitutional right to have the records of 
the child abuse agency that is charged with investigating 
cases of suspected child abuse, as they pertain to the 
prosecuting witness, turned over to the trial court for an 
in camera review to determine whether the records con-
tain information favorable to the accused and material to 
guilt or punishment. If the trial court conducts an in 
camera inspection but denies the defendant's request for 
the evidence, the evidence should be sealed and placed in 
the record for appellate review. On appeal, this Court is 
required to examine the sealed records to determine if 
they contain information that is both favorable to the 
accused and material to either his guilt or punishment. If 
the sealed records contain evidence which is both favor-
able and material, defendant is constitutionally entitled to 
disclosure of this evidence. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > General Overview 
Evidence > Procedural Considerations > Exclusion & 
Preservation by Prosecutor 



Page 2 
141 N.C. App. 98, *; 539 S.E.2d 351, **; 

2000 N.C. App. LEXIS 1284, *** 

[HN2] Favorable evidence, which must be disclosed to 
an accused, includes evidence which tends to exculpate 
the accused, as well as any evidence adversely affecting 
the credibility of the government's witnesses. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > General Overview 
Criminal Law & Procedure > Appeals > Standards of 
Review > General Overview 
Evidence > Procedural Considerations > Exclusion & 
Preservation by Prosecutor 
[HN3] Evidence is material only if there is a reasonable 
probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been 
different. A reasonable probability is a probability suffi-
cient to undermine confidence in the outcome. 
 
 
Criminal Law & Procedure > Discovery & Inspection > 
Brady Materials > Brady Claims 
Criminal Law & Procedure > Appeals > Standards of 
Review > Harmless & Invited Errors > General Over-
view 
[HN4] The failure of the trial court to turn over evidence 
to a defendant that was both favorable and material to 
defendant does not guarantee defendant a new trial, un-
less the failure was prejudicial to defendant. The viola-
tion of a defendant's constitutional rights is prejudicial 
unless the appellate court finds that it was harmless be-
yond a reasonable doubt.  N.C. Gen. Stat. § 15A-1443(b) 
(1999). 
 
HEADNOTES  

Discovery--child abuse--social services records 

There was prejudicial error in a prosecution for 
first-degree sexual offense and indecent liberties where 
defendant was denied access to social services records 
concerning prior allegations of abuse. Upon review of 
the sealed records, the Court of Appeals determined that 
defendant was denied evidence favorable to him which 
could have been used to impeach the credibility of key 
witnesses for the State; that the evidence was material 
because there is a reasonable probability that the result 
would have been different had the records been dis-
closed; and that there was prejudice because a defendant 
charged with sexual abuse of a minor has a constitutional 
right to have the records of the child abuse agency per-
taining to the prosecuting witness reviewed, with disclo-
sure of favorable and material evidence, and the State 
here did not argue that the error was harmless and thus 
failed to meet its burden of showing that the constitu-
tional error was harmless beyond a reasonable doubt.  
 

COUNSEL: Attorney General Michael F. Easley, by 
Special Deputy Attorney General Teresa L. Harris, for 
the State. 
 
McKinney & Tallant, P.A., by Zeyland G. McKinney, 
Jr., for defendant-appellant.   
 
JUDGES: GREENE, Judge. Judges MARTIN and 
EDMUNDS concur.   
 
OPINION BY: GREENE  
 
OPINION 

 [*98]  [**353]   GREENE, Judge. 

David Eugene McGill, Jr. (Defendant) appeals from 
convictions of four counts of first-degree sexual offense 
upon a minor child (G.H.) and of two counts of indecent 
liberties with G.H. 
 
Pre-trial  

On 18 May 1998, Defendant filed motions request-
ing the right to inspect records of G.H. from the Chero-
kee County (CCDSS) and Gaston County (GCDSS) De-
partments of Social Services for exculpatory  [*99]  
information. Defendant believed these records would 
"show that the State's prosecuting witness, [G.H.], filed 
formal complaints against . . . Defendant in said Coun-
ties, and Defendant believes such records will show ex-
culpatory material [***2]  contained therein." On 21 
May 1998, the trial court, after conducting an in camera 
inspection of the file of CCDSS, identified four pages of 
materials from the file as "possibly exculpatory" and 
ordered them to be given to Defendant and ordered a 
copy of the entire file be sealed and deposited for further 
in camera review, should it be necessary. The four pages 
given to Defendant contained allegations of abuse and 
neglect made in December 1996 against Lynn Hampton 
(Hampton), G.H.'s mother, and Defendant, Hampton's 
boyfriend. At the time these allegations were made, 
Hampton stated G.H. "was bad to set fires." Also con-
tained in the four pages given to Defendant was an inter-
view with the elementary school principal of G.H. and 
his younger brother R.H., in which the principal stated 
"he feels like [G.H. and R.H.] are prone to exagerate 
[sic] and make things bigger than they are." 

On 19 October 1998, prior to jury selection, the trial 
court stated it had reviewed the records of GCDSS and 
"found nothing exculpatory in them. It's all inculpatory." 
The trial court then sealed the records of GCDSS for 
further in camera inspection if necessary. 
 
State's evidence  
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G.H. testified [***3]  that in 1997 and the early part 
of 1998, when he was nine years old,  [**354]  G.H., 
R.H., and Hampton lived with Defendant in Murphy, 
North Carolina. In November 1997, Defendant awakened 
G.H. at approximately 12:00 a.m. and made G.H. "come 
in the living room and sit on his lap." Defendant made 
G.H. sit there and watch a pornographic movie as he 
"touched [G.H.'s] privates . . . and made [G.H.] take 
[Defendant's] pants off." G.H. was in the living room 
with Defendant for approximately one hour. 

In January 1998, Defendant awakened G.H. from his 
sleep at around 2:30 a.m. and made G.H. watch the same 
video he had seen in November. Shortly after the video 
ended, Defendant made G.H. take off Defendant's pants 
and then Defendant went into the bathroom. Defendant 
made G.H. enter Defendant's bedroom and Defendant 
removed G.H.'s clothes. G.H. testified Defendant made 
him "suck [Defendant's] peter" and made G.H. kiss him. 
G.H. stated "this whole thing" lasted "about five hours," 
while Defendant "stuck his tongue in [G.H.'s] butt," bit 
G.H.'s penis, and put [Defendant's] penis in  [*100]  
G.H.'s "butt." On cross-examination, G.H. stated he 
wanted to live with his grandmother, even during the 
time period [***4]  he was living with Defendant. 

R.H. testified that in November 1997, G.H. was 
crying and G.H. told him Defendant made him watch a 
pornographic movie and made G.H. pull Defendant's 
pants off. R.H. recalled that during the "second time," 
which he believed occurred in November 1997, G.H. 
went into Defendant's bedroom and Defendant closed the 
door. The next morning, G.H. told R.H. Defendant "mo-
lested him in the behind." On cross-examination, R.H. 
testified he wanted to live with his grandmother because 
Defendant "would be mean to [him]" and Defendant 
would tell him to do his homework and chores. If R.H. or 
G.H. did not do their homework or chores, they "would 
get a whipping." R.H. denied ever watching pornograph-
ic videos at his grandmother's house.  

Hampton testified that a week after the November 
1997 incident, G.H. told her Defendant "got [G.H.] up in 
the middle of the night and had [G.H.] come and watch 
[television] with [Defendant] . . . and [Defendant] had 
[G.H.] take [Defendant's] pants off." G.H. told Hampton 
Defendant "pulled [G.H.] down toward[] [Defendant's] 
penis." In January 1998, when she arrived home from 
work during the early morning hours, Hampton [***5]  
found Defendant, naked under the covers, and G.H. in 
the bed together. 

On cross-examination, Hampton testified when she 
and Defendant, along with R.H. and G.H., lived in Gas-
tonia, before their move to Murphy in 1996, she and De-
fendant were investigated concerning allegations about 
sexual contact with G.H. and R.H. Hampton recalled 

making a statement about G.H. "watching dirty movies at 
[his grandmother's] house and looking through a peep-
hole and watching" his uncle and another man engaging 
in sexual acts. After finding G.H. in the bed with De-
fendant in January 1998, Hampton never saw any "blood 
or feces" in G.H.'s underwear and did not inspect the 
sheets in Defendant's bedroom. In addition, Hampton did 
not notice any discomfort in G.H. the days after the inci-
dent in January 1998. 

Chanda Enand (Enand), a physician's assistant at 
Carolina Medical Center in Charlotte, North Carolina, 
examined G.H. on 30 April 1998 after the reported sexu-
al abuse. Enand testified G.H.'s physical exam was 
"normal," however, the overall assessment, "including 
[an] interview and physical exam [was] consistent with 
probable sexual abuse." Enand revealed "sixty or seventy 
percent of the children who [***6]  are sexually abused" 
have normal exams. 
 
 [*101] Defendant's evidence  

Defendant testified he did not sexually assault G.H. 
nor did he make G.H. watch a pornographic video. In 
addition, Debra Sears (Sears), the Child Protective Ser-
vices Supervisor for CCDSS, testified Hampton and De-
fendant had previously been investigated concerning 
allegations of sexual abuse and "nothing was found." 
 
Closing arguments  

In closing arguments, Defendant argued testimony 
G.H. and R.H. watched pornographic videos and G.H. 
and R.H. saw their uncle and another man engaging in 
sexual acts provided "the source of the information 
where some child ten years old could get . . .  [**355]  
these types of allegations." The State, however, argued 
G.H.'s exposure to pornography did not provide a basis 
for his allegations. The State contended "what happened 
to [G.H.] that night was . . . awful . . . . Do you think 
[G.H.] saw that on a pornographic video?" 

The dispositive issue is whether the records from 
GCDSS concerning prior allegations of sexual abuse by 
G.H. contain information that is favorable to Defendant 
and material to his guilt or punishment. 

Defendant argues the trial court erred in refusing to 
give him [***7]  access to the records of GCDSS. He 
asks this Court to review the records to determine 
whether they contain any exculpatory information. 

[HN1] A defendant who is charged with sexual 
abuse of a minor has a constitutional right to have the 
records of the child abuse agency that is charged with 
investigating cases of suspected child abuse, as they per-
tain to the prosecuting witness, turned over to the trial 
court for an in camera review to determine whether the 
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records contain information favorable to the accused and 
material to guilt or punishment.  Pennsylvania v. Ritch-
ie, 480 U.S. 39, 58, 94 L. Ed. 2d 40, 58, 107 S. Ct. 989 
(1987). If the trial court conducts an in camera inspec-
tion but denies the defendant's request for the evidence, 
the evidence should be sealed and "placed in the record 
for appellate review." State v. Hardy, 293 N.C. 105, 128, 
235 S.E.2d 828, 842 (1977). On appeal, this Court is 
required to examine the sealed records to determine if 
they contain information that is "both favorable to the 
accused and material to [either his] guilt or punishment." 
Ritchie, 480 U.S. at 57, 94 L. Ed. 2d at 57; see also 
Hardy, 293 N.C. at 127-28, 235 S.E.2d at 842;  [***8]  
State v.  [*102]  Jarrett, 137 N.C. App. 256, 267, 527 
S.E.2d 693, 700, disc. review denied, 352 N.C. 152, 544 
S.E.2d 233 (2000). If the sealed records contain evidence 
which is both "favorable" and "material," defendant is 
constitutionally entitled to disclosure of this evidence.  
Ritchie, 480 U.S. at 60, 94 L. Ed. 2d at 59. 
 
Evidence favorable to defendant  

[HN2] "Favorable" evidence includes evidence 
which tends to exculpate the accused, as well as "any 
evidence adversely affecting the credibility of the gov-
ernment's witnesses." U.S. v. Trevino, 89 F.3d 187, 189 
(4th Cir. 1996); see also Love v. Johnson, 57 F.3d 1305, 
1313 (4th Cir. 1995). 

We have reviewed the records of GCDSS which 
were sealed by the trial court to determine if they contain 
information favorable to Defendant. Prior to the inci-
dents in this case, there are two other allegations De-
fendant abused G.H. and R.H., neither of which were 
substantiated by GCDSS. The allegation made in 1996 is 
revealed in the four pages the trial court ordered be made 
available to Defendant; and the November 1994 allega-
tion of neglect and improper discipline is contained in 
the [***9]  records of the undisclosed files of GCDSS. 
In the report on the November 1994 allegation, R.H., five 
years old at the time, gives an account of what happened, 
stating Defendant "skinned his weenie back and hit it 
[seven times]." When the social worker asked him what 
"skinned" means, he stated "he doesn't know, his grand-
ma told him what to say. . . . No one has touched his pri-
vates . . . [and] he didn't know what his privates were 
until [the social worker] pointed to them." 1 G.H., six 
years old at the time, stated his grandma told him the 
social worker was coming and that "no one ever touched 
his privates. [Defendant] never touches him or [R.H.], 
not even for a bath." 2 In addition, there is information 
contained in the sealed documents that G.H.'s and R.H.'s 
grandmother was trying to obtain custody of G.H. and 
R.H. and Hampton believed the grandmother fabricated 
allegations [**356]  of abuse in order to obtain custody. 
3 Evidence contained in the files of GCDSS tends to 

show  [*103]  that false accusations were made against 
Defendant in 1994 and thus could properly be used to 
impeach the credibility of key witnesses for the State.  
State v. Anthony, 89 N.C. App. 93, 96-97, 365 S.E.2d 
195, 197 (1988) [***10]  (evidence of previous false 
accusation admissible to impeach credibility of witness). 
The Defendant was accordingly denied evidence favora-
ble to him. 
 

1   R.H.'s statement could have been inquired 
into by Defendant on cross-examination of R.H. 
to attack R.H.'s character for truthfulness or un-
truthfulness. See N.C.G.S. § 8C-1, Rule 608(b) 
(1999). 
2   G.H.'s statement to a social worker in 1994 
may have been inquired into on 
cross-examination by Defendant. See  N.C.G.S. § 
8C-1, Rule 611(b) (1999). 
3   This statement is relevant in cross-examining 
Hampton as to whether she believed the allega-
tions were fabricated in this case and also is rele-
vant to cross-examine G.H. concerning any in-
fluence on his testimony.  

 
Materiality  

We must next determine if the favorable evidence is 
material either to Defendant's guilt or punishment. [HN3] 
"Evidence is material only if there is a reasonable proba-
bility that, had the evidence been disclosed to the de-
fense, the result of the proceeding would have been dif-
ferent.  [***11]  A 'reasonable probability' is a proba-
bility sufficient to undermine confidence in the out-
come." United States v. Bagley, 473 U.S. 667, 682, 87 L. 
Ed. 2d 481, 494, 105 S. Ct. 3375 (1985) (opinion of 
Blackmun, J). 

In this case, G.H. and R.H. were the only witnesses 
to give an account of the events that happened in No-
vember 1997 and January 1998. The medical exam per-
formed in April of 1998, almost four months after the 
alleged sexual assault occurred, was normal and Hamp-
ton testified she did not notice any discomfort in G.H. 
nor any blood or feces in his underwear. There was evi-
dence presented that G.H. may have witnessed his uncle 
and another man having sex and evidence G.H. had been 
exposed to pornographic videos outside of Defendant's 
home. This evidence tends to rebut the State's theory that 
G.H. was too young to have fabricated the abuse by De-
fendant. Thus, there is a reasonable probability that had 
the records of GCDSS been disclosed to Defendant, the 
result of the trial would have been different. According-
ly, because this evidence is both favorable and material, 
Defendant should have been given access to this infor-
mation and the trial court erred in denying that [***12]  
access. 
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Prejudicial error  

[HN4] The failure of the trial court to turn over evi-
dence to Defendant that was both favorable and material 
to Defendant does not guarantee Defendant a new trial, 
unless the failure was prejudicial to Defendant.  State v. 
Alston, 307 N.C. 321, 339, 298 S.E.2d 631, 644 (1983). 
The violation of a defendant's constitutional rights is 
prejudicial unless this Court "finds that it was harmless 
beyond a reasonable doubt." N.C.G.S. § 15A-1443(b) 
(1999). 

In this case, because we have determined evidence 
contained in the records of GCDSS was both favorable 

and material, Defendant's  [*104]  constitutional right 
to have the evidence was violated. The State has the 
burden of showing the error was harmless beyond a rea-
sonable doubt. Id. The State has made no argument on 
this issue and thus has failed to meet its burden. Accord-
ingly, Defendant is entitled to a new trial. 

We have carefully reviewed Defendant's other as-
signments of error and determine they are unlikely to 
arise upon retrial and, accordingly, are not addressed. 

New trial.  

 [***13]  Judges MARTIN and EDMUNDS con-
cur.   



 


