
1

Innovations in Setting 
Conditions of Pretrial 
Release
JESSICA SMITH
W.R. KENAN, JR. DISTINGUISHED PROFESSOR &
DIRECTOR, CRIMINAL JUSTICE INNOVATION LAB

Why

1

2



2

Why
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Why
• Public Safety
• Release of dangerous defendants 
 risk of more crime
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• Detention of low-risk defendants
 risk of more crime
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Why
• Public Safety
• Costs
• Detention costs
• Recidivism costs, law enforcement costs, etc.
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Why
• Public Safety
• Costs
• Fairness
• Incarceration based on poverty, not risk

The system causes “[a] . . . basic injustice: poor 
arrestees . . . are incarcerated where similarly 

situated wealthy arrestees are not, solely because 
the indigent cannot afford to pay a secured 

bond.”
ODonnell v. Harris County, 892 F.3d 147, 162 (5th Cir. 2018)
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• Public Safety
• Costs
• Fairness
• Incarceration based on poverty, not risk
• Incarceration increases likelihood of adverse 

consequences

Why
• Public Safety
• Costs
• Fairness
• Incarceration based on poverty, not risk
• Incarceration increases likelihood of adverse 

consequences
• Coerced pleas/wrongful convictions
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Why
• Public Safety
• Costs
• Fairness
• Racial & ethnic differences

Why
• Public Safety
• Costs
• Fairness
• Racial & ethnic disparities
• Litigation risk
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What? 
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Magistrate Bail Decision-Making Tools

Magistrate Bail Decision-Making Tools
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Magistrate Bail Decision-Making Tools

• Empirical
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Magistrate Bail Decision-Making Tools

• Empirical
• Non-empirical structured decision-making
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• Presumption for lowest offenses
• No special rules for most serious offenses
• Screening factors for other offenses
• Embed 15A-534 into the tool
• Preserve discretion
• Explanations for secured bonds
• Require consideration of ability to pay
• Tailored by local stakeholders to meet 

local concerns & needs
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Questions?
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