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• Grid fluency
• Know what the sentence means
• Know enhancement and mitigation options

Objectives





Permissible 
MINIMUM term of 

imprisonment
(months)

Presumptive Range

Mitigated Range

Aggravated Range



Permissible 
MINIMUM term of 

imprisonment
(months)

Presumptive Range

Mitigated Range

Aggravated Range

Dispositional 
Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or therapeutic court

Active
Prison



Mandatory 
Active

Judge’s 
discretion

Mandatory
Non-Active



Permissible 
MINIMUM 
Sentences

Corresponding 
MAXIMUM 
Sentences

Class B1-E
Maximums
(120% + 12)

Sex offenders:
(120% + 60)

Class F-I
Maximums
(120% + 9)



• Discharge Weapon into Occupied Property
(Class E)

• Prior Record Level I
• No aggravating or mitigating factors

Example



Discharging a Weapon into Occupied Property
Prior Record Level I



0 20 3624

Last 12 months

Imprisonment PRS

Earned Time

Class B1-E Sentence Administration

PRS period is 12 months



• Second-degree kidnapping
(Class E)

• Victim is 15 years old
• Prior Record Level I
• No aggravating or mitigating factors

Example



Sex offender 
maximum

Second-Degree Kidnapping
Prior Record Level I



0 20 8424

Last 60 months

Imprisonment PRS

Earned Time

PRS period is 5 years



Class B1 – E
120% + 12

Class F – I
120% + 9 

Class B1 – E
Sex Crime
120% + 60

All felony sex offenders get 5 years 
of Post-Release Supervision



Prior Record Level



Prior Record Level
COUNT

• All felonies
• Class 1 and Class A1 

non-traffic misdemeanors
• DWI, commercial DWI, and 

death by vehicle
• Prayer for Judgment (PJC)
• Crimes from other 

jurisdictions

DON’T COUNT
• Class 2 & 3 misdemeanors
• Traffic misdemeanors (other 

than DWI, commercial DWI, and 
death by vehicle)

• Infractions
• Contempt adjudications
• Convictions used to habitualize
• Juvenile adjudications

Count only the most serious conviction from a single calendar 
week of superior court, or session of district court 



• Under supervision: +1 point if defendant was 
on probation/PRS/parole at the time of 
offense

• Same elements: +1 point if all the elements 
of the present offense are included in a prior 
offense

Additional Points



• This point must be proved like an aggravating 
factor (unless the defendant admits to it)

• The State must give notice like an aggravating 
factor (at least 30 days before trial or the 
entry of a guilty or no contest plea)

“Under Supervision” Point



• A proposed Prior Record Level worksheet 
does not satisfy the notice requirement—
even when the defendant stipulates to the 
points on that worksheet. State v. Crook, 247 
N.C. App. 784, 797 (2016)

• A stipulation to the fact of the point, standing 
alone, does not constitute an implied waiver 
of notice. Id.

“Under Supervision” Point





• “If all the elements of the present offense are 
included in any prior offense for which the 
offender was convicted, whether or not the prior 
offense or offenses were used in determining 
prior record level, 1 point.” G.S. 15A-
1340.14(b)(6).

• No notice required
• A question of law for the judge

“Elements Included” Point



“Elements Included” Point
• Common error: In a consolidated judgment, applicability of this 

point is based on the lead offense in the consolidated judgment
• Example:

– A consolidated judgment is entered for common-law robbery and 
PWISD cocaine; defendant has a prior conviction for PWISD cocaine

– Does the additional point apply?



• By default: 
– Prior out-of-state felonies: Class I (2 points)
– Prior out-of-state misdemeanors: Class 3 (0 points)

• With “substantial similarity” determination:
– Count like the similar North Carolina offense
– Proponent must prove by preponderance of evidence

• Court must make findings; stipulations ineffective

Out-of-State Convictions



• State v. Fuller, 914 S.E.2d 36 (2025)
– Virginia identity theft NOT substantially similar 

to NC offense because can be committed 
using the identity of a fictitious person

• State v. Davis, 226 N.C. App. 96 (2013)
– Georgia theft not substantially similar because 

no intent to permanently deprive

Substantial Similarity



Aggravating Factors







• State must give 30-day notice of intent to prove
– Statutory aggravators need not be charged
– Non-statutory aggravators must be charged by indictment/information

• Aggravating factors must be proved to jury beyond a reasonable doubt 
(or pled to)

• Prohibited aggravating factors
– Evidence necessary to prove an element
– Same item of evidence may not be used to prove more than one 

aggravating factor
– Exercise of right to jury trial cannot be an aggravator

Aggravating Factors: Procedure



• A matter of judicial discretion
• Not a mathematical balance
• Presumptive range always 

permissible after consideration 
of offered factors

Weighing Factors



Extraordinary Mitigation



• Allows an Intermediate sentence in certain
“A”-only cells of the sentencing grid based on 
the presence of extraordinary factor(s)

Extraordinary Mitigation



• Exclusions
– Cannot use with Class A or Class B1 felony
– Cannot use for drug trafficking/conspiracy
–Must have fewer than 5 prior record points

Extraordinary Mitigation
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• Permissible when court finds:
– Extraordinary mitigating factors of a kind 

significantly greater than in the normal case;
– Those factors substantially outweigh any 

factors in aggravation; and
– It would be a manifest injustice to impose an 

active punishment in the case

Extraordinary Mitigation



• Court must find extraordinary mitigating 
factors “significantly greater than in the 
normal case”
–Quality, not quantity, makes mitigation 

extraordinary
– Cannot be an ordinary mitigating factor

Extraordinary Mitigation



• 18-year-old defendant has intercourse with a 
13-year-old victim

• No prior record

Example



Advanced Supervised 
Release (ASR)



• Allows early release from prison to post-release 
supervision for inmates who complete “risk 
reduction incentives” in prison

• Used 148 times in 2024

Advanced Supervised Release



• Only certain grid cells
• Only Active sentences
• Only if court ordered
• Never over prosecutor 

objection

ASR Eligibility



ASR Eligibility



• Court imposes regular sentence
• ASR date flows from regular 

sentence
– If presumptive or aggravated, 

ASR date is lowest possible 
mitigated minimum sentence in 
the grid cell

– If mitigated, ASR date is 80% of 
imposed minimum

ASR Process & Date

Mitigated example:
4-14 month sentence
ASR date: 3.2 months

Any presumptive or 
aggravated sentence:



• Obtaining property by false pretenses
• Prior Record Level III
• Regular sentence is presumptive, 8-19 months

Example

8 19 6



0 8 1910

Last 9 months

Last 13 months

ASR Date

Regular sentence:  8-19 months
ASR date:  6 months   

6

Regular
release



ASR Date (Class D, Level II)

Regular sentence: 73-100 months
Regular release: ~73 months
ASR: 44 months



0 73 10088

Last 12 months

Last ~40+ months

ASR Date

Regular sentence:  73-100 months
ASR date:  44 months   

44

Regular
release



Habitual Felon



• Prior convictions used 
to habitualize do not 
count toward prior 
record level

• State may choose 
which convictions to 
allege

Habitual Felon



Drug Trafficking





• Substantial assistance
• Attempted trafficking
• First Step Act

Drug Trafficking



• Drug trafficking only
• “Substantial assistance in the identification, 

arrest, or conviction of any accomplices, 
accessories, co-conspirators, or principals.”
– Not limited to accomplices, etc., in this case

• Judge has discretion to give reduced sentence, 
reduced fine, or probation

Substantial Assistance



Substantial Assistance

2024
638 trafficking convictions
64 probationary sentences

Many reduced active 
sentences



• Reverts to regular sentencing grid for that class 
of offense

• No mandatory fine

Attempted Trafficking



• Applicable only to Trafficking by Possession of Lowest Drug 
Amount

• Allows departure from mandatory sentence if defendant meets 
11 conditions, including:
– No prior felony drug convictions
– No violence or weapons used in the commission of offense
– Admission to substance abuse disorder
– Reasonable assistance in identifying accomplices

• Sentenced according to regular sentencing grid

First Step Act



• “Sentences imposed under this section shall run consecutively with and 
shall commence at the expiration of any sentence being served by the 
person sentenced under this section.”
– Habitual felon
– Habitual DWI
– Habitual B/E
– Drug trafficking
– Malicious conduct by prisoner

• Always interpreted to allow consolidated or concurrent sentences for 
convictions sentenced together

Consecutive Sentences



Questions?


