
Sentencing in Superior Court

Jamie Markham
Professor of Public Law & Government

February 2026



Meth possession

Breaking or entering

Possession of firearm by felon

Indecent liberties with children

AWDWISI

Armed robbery

Habitual felon

Second-degree murder

Rape/sexual offense

First-degree murder





Permissible 
MINIMUM term of 

imprisonment
(months)

Presumptive Range

Mitigated Range

Aggravated Range



Permissible 
MINIMUM term of 

imprisonment
(months)

Presumptive Range

Mitigated Range

Aggravated Range

Dispositional 
Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence
or therapeutic court

Active
Prison



Mandatory 
Active

Judge’s 
discretion

Mandatory
Non-Active



Permissible 
MINIMUM 
Sentences

Corresponding 
MAXIMUM 
Sentences

Class B1-E
Maximums
(120% + 12)

Sex offenders:
(120% + 60)

Class F-I
Maximums
(120% + 9)



Lower level felony (Class F-I)
Active



• Felony larceny (Class H)
• Prior Record Level I
• No aggravating or mitigating factors
• Give an active sentence

Example 1



“6-17 months, 
Active, in the 

custody of 
DAC.”



0 6 178

Last 9 months

Imprisonment Post-Release
Supervision
(PRS)

Earned Time

• 6+ months in prison
• 9 months of PRS



Lower level felony (Class F-I)
Probation



• Obtaining Property by False Pretenses (Class H)
• Prior Record Level I
• No aggravating or mitigating factors
• Give a probationary sentence

Example 2





• Impose a suspended term of imprisonment
• Decide Community or Intermediate
• Set the length of the probation period
• Set the conditions of probation

Imposing Probation





• Impose a suspended term of imprisonment
• Decide Community or Intermediate
• Set the length of the probation period
• Set the conditions of probation

Imposing Probation



Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence
or therapeutic court



• Impose a suspended term of imprisonment
• Decide Community or Intermediate
• Set the length of the probation period
• Set the conditions of probation

Imposing Probation









• Impose a suspended term of imprisonment
• Decide Community or Intermediate
• Set the length of the probation period
• Set the conditions of probation

Imposing Probation



Probation Conditions
• Regular conditions: Apply by default
• Special conditions: Apply if ordered
– Must be reasonably related to the defendant’s crime or 

rehabilitation 
• Community and Intermediate conditions
• Sex offender conditions
• Domestic violence conditions



Probation Conditions
• Special conditions
– DART Center (Goldsboro)
– Black Mountain Substance Abuse Treatment Center





• Impose a suspended term of imprisonment
• Decide Community or Intermediate
• Set the length of the probation period
• Set the conditions of probation

Imposing Probation



• Obtaining Property by False Pretenses (Class H)
• Prior Record Level I
• No aggravating or mitigating factors
• Give a probationary sentence

Example 2

“Community punishment. 
6-17 months in DAC; that 

sentence is suspended; the 
defendant is placed on 

supervised probation for 
24 months.”



Lower level felony (Class F-I)
Special Probation (split sentence)



• Possession of firearm by felon (Class G)
• Prior Record Level II
• No aggravating or mitigating factors
• Give a sentence to “special probation”

Example 3



Intermediate Punishment
• Special Probation (G.S. 15A-1351(a))

– Probation that includes incarceration as a condition of probation
– Permissible split: up to ¼ of the imposed maximum sentence

• May be noncontinuous (e.g., weekends)
– Optional $40/day jail fee. G.S. 7A-313
– All confinement must be complete within two years
– Judge has discretion to apply pretrial jail credit to split sentence or to 

the suspended term of imprisonment





• Possession of firearm by felon (Class G)
• Prior Record Level II
• One possible answer:
– 12-24 months, suspended
– 36 months supervised probation
– 6-month split sentence

Example 3



Serious felony (Class B1-E)
Active, Non-Sex Crime



• 12 months post-release supervision
• Maximum is 120% of minimum + 12

Class B1-E Felonies



• Second-Degree Kidnapping (Class E)
• Prior Record Level V
• No aggravating or mitigating factors

Example 4





0 35 5442

Last 12 months

Imprisonment PRS

Earned Time

Class B1-E Sentence Administration

PRS period is 12 months



Serious felony (Class B1-E)
Active, Sex Crime



• Second-Degree Kidnapping (Class E)
– Victim is 15 years old

• Prior Record Level V
• No aggravating or mitigating factors

Example 5



(Sex offender maximum)



0 35 10242

Last 60 months

Imprisonment PRS

Earned Time

PRS period is 5 years



Sex Offenders
• Reportable sex crimes

– Sex offender registration (30 years, reducible to 10)
– Satellite-based monitoring 
– Additional probation conditions
– No unsupervised probation



Serious felony (Class B1-E)
Aggravating and Mitigating 
Factors 



• Second-Degree Murder (Class B2)
• Prior Record Level II
• Aggravating factor: The victim was very old
• Mitigating factors: The defendant was honorably 

discharged from the Armed Forces

Example 6



• The State must give 30-day notice of its intent 
to prove aggravating factors
–Non-statutory aggravators must be charged

• Aggravating factors must be proved to the jury 
beyond a reasonable doubt (unless pled to)

Aggravating Factors



• Defendant must be given an opportunity to 
prove mitigating factors

• Mitigating factors must be proved to the judge 
by a preponderance of the evidence

Mitigating Factors



• Judicial discretion
• Not a mathematical balance
• Presumptive range is always permissible after 

consideration of factors

Balancing Factors



• Second-Degree Murder (Class B2)
• Prior Record Level II
• Aggravating factor: The victim was very old
• Mitigating factors: The defendant was honorably 

discharged from the Armed Forces

Example 6





• Second-Degree Murder (Class B2)
• Prior Record Level II
• Aggravating factor: The victim was very old
• Mitigating factors: The defendant was honorably 

discharged from the Armed Forces
– Add “extraordinary mitigation”

Example 7



• Allows an Intermediate punishment in an 
otherwise Active grid cell

Extraordinary Mitigation





Prior Record Level



Prior Record Level
  Count
– All prior felonies
– Class 1 and Class A1 misdemeanors
– DWI, commercial DWI, death by 

vehicle
– Crimes from other jurisdictions

  Do Not Count
– Class 2 & 3 misdemeanors 
– Infractions
– Juvenile adjudications
– Contempt

– Convictions used to habitualize

• Count only the most serious conviction from each week of 
superior court and each session of district court



• By default:
– Out-of-state felonies: Treat as Class I (2 points)
– Out-of-state misdemeanors: Treat as Class 3 (0 points)

• With “substantial similarity” showing:
– Count like comparable NC offense
– Proponent proves by preponderance of the evidence
– Court must make findings; stipulations ineffective

Out-of-State Convictions



• “Under supervision” (+1)
– Committed while on probation, parole, post-release 

supervision, incarcerated, or on escape
– State must give notice; prove like agg. factor

• “Elements included”
– All elements of present offense included in a prior
– Judge must make a finding; stipulation ineffective

Additional Points



Convictions used to habitualize
Convictions from same court week
Class 2 and 3 misdemeanors
Traffic offenses
Improper stipulations



Multiple Convictions



Sentencing Multiple Convictions

• Consolidation
• Concurrent sentences
• Consecutive sentences
• Multiple probationary sentences
– Periods of probation must run concurrently
– Court may order probation to begin after an active 

sentence (“contingent” probation)

For offenses committed on/after 
December 1, 2025, the court must 
make a finding on the record stating 
the reasoning for its determination.



Monetary Punishments



Monetary Punishments
• Fines

– In fine-only cases, court may order up to 30 days imprisonment 
for unpaid fine

• Restitution
– Limited to crimes of conviction. State v. Murphy (2018)
– Court must consider defendant’s ability to pay

• Rule 28: Defendant may request consideration of ability to pay



Drug Trafficking



• “Substantial assistance” 
allows discretionary 
departure

• Attempted trafficking 
reverts to regular 
sentencing grid



Questions?


