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Overview
• What is a conditional discharge?
• All the conditional discharges
• Eligibility
• Conditional discharge probation
• Recurrent issues and FAQs
• Expunctions



Deferrals Generally
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Conviction
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Charge
Conviction
(guilty plea 
or trial)

Sentencing

PJCDeferred prosecution

Conditional discharge

It’s not a deferred 
prosecution if the court 

accepts a guilty plea. 
State v. Ross, 173 N.C. 

App. 569 (2005).

Once a guilty plea is 
accepted, there’s no 

authority to dismiss it 
after PJC. State v. Popp, 

197 N.C. App. 226 (2009)



Conditional Discharge



All the Conditional Discharges
• G.S. 90-96(a) and (a1) Drug possession/paraphernalia
• G.S. 90-113.14 Toxic vapor offenses
• G.S. 15A-1341(a4) Misdemeanors and Class H/I felonies
• G.S. 15A-1341(a5) Accountability and recovery court
• G.S. 15A-1341(a3) Prostitution
• G.S. 14-50.29 Gang offenders under age 18
• G.S. 14-277.8 Threats of mass violence under age 20
• G.S. 14-313(f) Tobacco purchase 
• G.S. 14-458.1, -458.2 Cyberbullying under age 18
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AOC Forms (Granting)
• G.S. 90-96(a) AOC-CR-619
• G.S. 90-96(a1) AOC-CR-627
• G.S. 15A-1341(a4) AOC-CR-632
• G.S. 15A-1341(a5) AOC-CR-633
• G.S. 15A-1341(a3) AOC-CR-628
• G.S. 14-50.29 AOC-CR-621
• G.S. 14-277.8 AOC-CR-636



Eligibility



Eligible Offenses
• G.S. 90-96

– Drug possession
– Possession of drug paraphernalia



Eligible Defendants
• G.S. 90-96(a)

– No prior felony convictions of any kind
• A joined conviction for sale of cocaine 

is not a “previous” conviction. State v. 
Campbell, 285 N.C. App. 480 (2022)

– No prior misdemeanor drug 
convictions

– No prior discharge and dismissal under 
G.S. 90-96 

• G.S. 90-96(a1)
– Same, but 7-year 

lookback period on 
prior convictions and 
prior conditional 
discharges



G.S. 90-96(a) Is Mandatory
• “Whenever any [eligible person] pleads guilty to or is found 

guilty of [and eligible offense], the court shall, without 
entering a judgment of guilt and with the consent of the 
person, defer further proceedings and place the person on 
probation upon such reasonable terms and conditions as it 
may require, unless the court determines with a written 
finding, and with the agreement of the District Attorney, 
that the offender is inappropriate for a conditional 
discharge for factors related to the offense.”
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G.S. 90-96(a) Is Mandatory
13. did not grant a conditional discharge 
under G.S. 90-96(a) because (check all 
that apply) □ the defendant refused to 
consent. □ the Court finds, with the 
agreement of the District Attorney, that 
the offender is inappropriate for a 
conditional discharge for factors related 
to the offense.



G.S. 90-96(a) Is Mandatory
13. did not grant a conditional discharge 
under G.S. 90-96(a) because (check all 
that apply) □ the defendant refused to 
consent. □ the Court finds, with the 
agreement of the District Attorney, that 
the offender is inappropriate for a 
conditional discharge for factors related 
to the offense.

If this box goes unchecked for an otherwise 
eligible defendant, the defendant could challenge 
the conviction later. State v. Dail, 255 N.C. App. 
645 (2017) 



G.S. 90-96(a) Is Mandatory
• Defendant must consent . . . 

– But, that does not mean the defendant must initiate the 
request for conditional discharge

– The court must consider any eligible defendant for 
conditional discharge, and grant it unless both judge and 
State agree the person is inappropriate

– State v. Verdi, ___ N.C. App. ___ (Oct. 1, 2025)



Eligible Defendants
• G.S. 90-96(a)

– No prior felony convictions of any kind
• A joined conviction for sale of cocaine 

is not a “previous” conviction. State v. 
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– No prior misdemeanor drug 
convictions

– No prior discharge and dismissal under 
G.S. 90-96 

• G.S. 90-96(a1)
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lookback period on 
prior convictions and 
prior conditional 
discharges



Query of Confidential AOC File
• G.S. 15A-151(a)(9). For disclosure of records of previous 

dismissal pursuant to conditional discharge, upon joint request 
of the district attorney and the defendant in a pending 
proceeding for the purpose of determining eligibility for a 
conditional discharge. Any report disclosed in response to the 
joint request shall be delivered only to the clerk of superior 
court of the county in which the matter is pending. Upon 
receipt of the report from the Administrative Office of the 
Courts, the clerk shall provide a copy to the district attorney 
and to the defendant. 





Prosecutor Access to Records
• G.S. 15A-151(d). Notwithstanding any other provision 

of this Article, the Administrative Office of the Courts 
shall make all records of dismissals pursuant to 
conditional discharge maintained under G.S. 15A-151 
electronically available to all prosecutors of this State. 



Eligibility
• G.S. 15A-1341(a4)

– Misdemeanors and Class H and I felonies
– Requires joint motion of State and defendant
– Each known victim must be notified and given an opportunity to be heard
– No prior convictions for felonies or misdemeanors involving moral turpitude
– No previous probation (supervised or unsupervised, but not juvenile)
– Defendant unlikely to commit another offense other than Class 3 

misdemeanor



Eligibility
• Crime of moral turpitude (CMT)

– Classic CMT:
• Fraud, false pretenses, obstruction of justice, sex crimes

– Generally not considered CMT:
• Traffic offenses, drug possession, simple assault, trespass

– No case law in conditional discharge context (previous 
probation probably disqualifies)



Probation



Conditional Discharge Probation
• General rule: Unless otherwise provided, ordinary 

probation rules apply. State v. Burns, 171 N.C. App. 759 
(2005)
– Probation officer powers
– Regular conditions



Distinctions 
• Probation period: 2 years max (instead of 5)

– May be extended by up to 3 more years under G.S. 15A-1342(a)
• Hearing venue: Must be reported to “to the district attorney in the 

district in which the agreement was entered.” G.S. 15A-1342(a1)
• No confinement-based sanctions: Special probation (split), CRV, 

quick dip. 
– Perhaps contempt (although ultimately counts for jail credit)



Special Conditions 
• G.S. 90-96(a1) (not subsection (a))

– Probation period must be at least 12 months
– Must include Drug Education School (unless it’s unavailable)



Conditional Discharge Violations
• General rule: Unless otherwise provided, ordinary 

probation violation process applies. State v. Burns, 171 
N.C. App. 759 (2005)
– Counsel, notice, and hearing
– Violation reports must be timely filed
– “Good cause” findings required to revoke after expiration



AOC Form (Disposition/Modification)

• AOC-CR-635



Distinctions
• Basis of revocation: Probably any violation

– G.S. 15A-1341(a6) Compliance With Terms of Conditional 
Discharge. - Upon violation of a term or condition of a 
conditional discharge granted pursuant to this section, the 
court may enter an adjudication of guilt and proceed as 
otherwise provided.

– Probably not limited to new crimes and absconding 



Conditional Discharge Violations
• Jurisdiction

– If Class H/I felony guilty plea is accepted in district court, 
violation hearings are in superior court by default

– May be heard in district court with consent of the State 
and the defendant

– If heard in superior court, superior court enters 
adjudication of guilt with no requirement to remand



Accountability/Recovery Courts
• Special rule for Superior Court accountability/recovery 

court cases
– With the consent of the chief DCJ and senior resident, district court 

may supervise a conditional discharge under G.S. 15A-1341(a5)
– District court judge may modify or extend probation
– Superior court has exclusive jurisdiction to revoke, except the district 

court may do so with when the chief district court judge and the 
senior resident superior court judge agree that it is in the interest of 
justice that the proceedings be conducted by the district court. 

– Appeal is to the appellate division. G.S. 7A-271(f)



Recurrent Issues 
and FAQ



Failure and Success
• Failure: “Upon violation . . . the court may enter 

adjudication of guilt and proceed as otherwise provided.” 
• Success: “Upon fulfillment of the terms and conditions of a 

conditional discharge granted pursuant to this section, any 
plea or finding of guilty previously entered shall be 
withdrawn and the court shall discharge the person and 
dismiss the proceedings against the person.”



Immunity upon Success
• G.S. 15A-1342(i). Immunity from Prosecution upon 

Compliance. - Upon the expiration or early termination 
as provided in subsection (b) of a period of probation 
imposed after deferral of prosecution and before 
conviction or a conditional discharge, the defendant 
shall be immune from prosecution of the charges 
deferred or discharged and dismissed.



The Limbo Problem
• Failure: “Upon violation . . . the court may enter 

adjudication of guilt and proceed as otherwise provided.” 
• Success: “Upon fulfillment of the terms and conditions of a 

conditional discharge granted pursuant to this section, any 
plea or finding of guilty previously entered shall be 
withdrawn and the court shall discharge the person and 
dismiss the proceedings against the person.”



Charge
Conviction
(guilty plea 
or trial)

Sentencing

PJCDeferred prosecution

Conditional discharge
“Upon violation”“Upon fulfillment”



The Limbo Problem
• State v. Hilgert, 281 N.C. App. 215 (2021) (unpublished)

The State argues Defendant’s charge cannot be discharged and 
dismissed because he entered a contract of conditional discharge 
with the State, and Defendant did not fulfill the obligations of his 
side of the contract. The State contends this Court giving 
Defendant the benefit of the bargain without Defendant fulfilling 
his obligations would be an “outrageous ... abuse of the 
conditional discharge procedure.”



The Limbo Problem
We disagree. In this case, the State and Defendant agreed to 
twelve months of probation as part of a conditional discharge. 
If the State wanted to extend, modify, or revoke Defendant’s 
probation, it needed to do so either in the last six months of 
Defendant’s probationary period or in accordance with G.S. 
15A-1344(f). The State did neither of these things. Thus, G.S. 
15A-1342(i) controls. Because the term of probation expired, 
and the trial court did not re-obtain or extend its jurisdiction, 
Defendant “shall be immune from prosecution of the charges 
deferred or discharged and dismissed.” G.S.15A-1342(i).

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS15A-1344&originatingDoc=I0662e1e0630611ec8337ad9f61f6c691&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=4acbe795d755407baebe39a7262ffea7&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS15A-1342&originatingDoc=I0662e1e0630611ec8337ad9f61f6c691&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=4acbe795d755407baebe39a7262ffea7&contextData=(sc.UserEnteredCitation)#co_pp_17a3000024864
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000037&cite=NCSTS15A-1342&originatingDoc=I0662e1e0630611ec8337ad9f61f6c691&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=4acbe795d755407baebe39a7262ffea7&contextData=(sc.UserEnteredCitation)#co_pp_17a3000024864


The Limbo Problem
Since the probationary period for Defendant ended on 20 
May 2019 without a conviction or proper extension, 
modification, or revocation, the order revoking 
Defendant's probation should be vacated, and the charge 
against Defendant should be discharged and dismissed.



The Limbo Problem
• Hilgert is unpublished
• Best to avoid this issue in the first place

– Schedule review well before expiration
– Extend as needed to preserve jurisdiction



Collateral consequences
• Prior record level: Conditionally discharged crime counts as a 

prior conviction (until it is dismissed)
– State v. Hasty, 133 N.C. App. 563 (1999)

• Sex offender registration: Probably not a “final conviction” 
that triggers registration
– See Walters v. Cooper, 367 N.C. 117 (2013) (no registration for PJC for 

sexual battery)
• Firearm prohibition: Conditionally discharged felony larceny 

not a felony “conviction” for federal firearm prohibition
– United States v. Smith, 939 F.3d 612 (4th Cir. 2019)



Other FAQ
• Must a violation come before the same judge?
• Can other convictions be “consolidated” into a 

conditional discharge?



Expunging a 
Discharge and Dismissal



15A-146 
Expunctions

• If the charge is “dismissed,” the court 
shall order an expunction. 15A-146(a)

By petition

• If the charge is “dismissed without 
leave” or “dismissed by the court,” 
the charges are expunged by 
operation of law

Automatically



Expunctions of Discharges and Dismissals

No process specified

•Misdemeanors, H and I 
felonies (15A-1341(a4))

•Drug treatment court cases 
(15A-1341(a5))

•Tobacco offenses 
(14-313) 

Additional process specified

•Drug and paraphernalia 
offenses (90-96(a), (a1)) 

•Toxic vapor offenses 
(90-113.4(a), (a1))

•Prostitution offenses (14-
204)

•Gang offenses 
(14-50.29, -50.30) 

•Threats of mass violence 
(14-277.8)

15A-146 specified

•Cyberbullying 
(14-458.1(c), -458.2(d))






	Conditional Discharges �and Expunction
	Overview
	Deferrals Generally
	Slide Number 4
	Slide Number 5
	Conditional Discharge
	All the Conditional Discharges
	All the Conditional Discharges
	AOC Forms (Granting)
	Eligibility
	Eligible Offenses
	Eligible Defendants
	G.S. 90-96(a) Is Mandatory
	G.S. 90-96(a) Is Mandatory
	G.S. 90-96(a) Is Mandatory
	G.S. 90-96(a) Is Mandatory
	G.S. 90-96(a) Is Mandatory
	Eligible Defendants
	Query of Confidential AOC File
	Slide Number 20
	Prosecutor Access to Records
	Eligibility
	Eligibility
	Probation
	Conditional Discharge Probation
	Distinctions 
	Special Conditions 
	Conditional Discharge Violations
	AOC Form (Disposition/Modification)
	Distinctions
	Conditional Discharge Violations
	Accountability/Recovery Courts
	Recurrent Issues �and FAQ
	Failure and Success
	Immunity upon Success
	The Limbo Problem
	Slide Number 37
	The Limbo Problem
	The Limbo Problem
	The Limbo Problem
	The Limbo Problem
	Collateral consequences
	Other FAQ
	Expunging a �Discharge and Dismissal
	15A-146 Expunctions
	Expunctions of Discharges and Dismissals
	Slide Number 47
	Slide Number 48

