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Actually three things…

• AOC‐CR‐415
• Rule 28
• DMV Settlement
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• Pre‐2011 Costs generally don’t apply in “active” cases
• 2011 Costs always apply unless waived for 

just cause
• 2012 Judge must make written findings of fact and 

conclusions of law to waive costs
• 2014 Cost waivers reported to General Assembly,

tracked by individual judge
• 2017 No waiver or remission without notice by 

first‐class mail and opportunity to be heard 
for all directly affected government entities

Recent Court Costs History

• AOC‐CR‐415
• Rule 28
• DMV Settlement
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My Form (2019) AOC‐CR‐415 (2020)

• AOC‐CR‐415
• Rule 28
• DMV Settlement

Effective January 1, 2022

Rule 28. Equitable 
Imposition of Monetary 
Obligations in Criminal 
Cases and Infraction Cases 
Based on the Defendant’s 
Ability to Pay
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(a) Scope. This rule applies only in 
criminal cases and infraction cases 
in which the court has discretion to 
impose costs, fees, fines, 
restitution, or other monetary 
obligations equitably based on the 
defendant’s ability to pay. 

(a) Scope. This rule applies only in 
criminal cases and infraction cases 
in which the court has discretion to 
impose costs, fees, fines, 
restitution, or other monetary 
obligations equitably based on the 
defendant’s ability to pay. 

(b) Motion for Relief. A defendant 
convicted of a crime or found 
responsible for an infraction may use 
AOC-CR-415, Request for Relief 
from Fines, Fees, and Other Monetary 
Obligations, to move the court to 
impose costs, fees, fines, restitution, 
or other monetary obligations 
equitably based on the defendant’s 
ability to pay.

(b) Motion for Relief. A defendant 
convicted of a crime or found 
responsible for an infraction may use 
AOC-CR-415, Request for Relief 
from Fines, Fees, and Other Monetary 
Obligations, to move the court to 
impose costs, fees, fines, restitution, 
or other monetary obligations 
equitably based on the defendant’s 
ability to pay.
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(c) Determination by Court. The 
court must consider the defendant’s 
motion and, if necessary, conduct a 
hearing. The court must rule on the 
motion prior to imposing costs, 
fees, fines, restitution, or other 
monetary obligations and may grant 
the defendant any relief permitted 
by law.

(c) Determination by Court. The 
court must consider the defendant’s 
motion and, if necessary, conduct a 
hearing. The court must rule on the 
motion prior to imposing costs, 
fees, fines, restitution, or other 
monetary obligations and may grant 
the defendant any relief permitted 
by law.

The court must consider the 
defendant’s motion and, if 
necessary, conduct a hearing.

• AOC‐CR‐415
• Rule 28
• DMV Settlement
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Johnson et al. v. Goodwin (M.D.N.C. 2022)

• Class action against DMV. Two classes:
– “The Revoked Class”—Those whose licenses 
were revoked by DMV on or after May 30, 
2015 for unpaid money in a Chapter 20 case

– “The Future Revocation Class”—Those 
whose licenses will be revoked in the future 
due to unpaid money in a Chapter 20 case

Johnson v. Goodwin

YOUR DRIVER’S LICENSE IS 
SCHEDULE TO BE SUSPENDED ON 
07/27/2021 FOR NOT PAYING THE 

CITATION ABOVE When people have a hard time paying 
off tickets, they ask the court to 

reduce or waive the amount owed. 
You can too!
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Fill out the Motion for 
Relief. AOC‐CR‐415.

Go to the Clerk’s Office at the 
above‐listed court, and give the 

Clerk the Motion. Ask the Clerk for a 
hearing ASAP.

Attend the hearing . . . and tell the 
judge why you cannot afford to pay.

‐> The Judge might reduce the amount 
you owe, give you a payment plan you 
can afford, or waive what you owe.

• AOC‐CR‐415
• Rule 28
• DMV Settlement
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AOC‐CR‐415 (2022)

• Clearly requires you to consider any 
motion on ability to pay at sentencing
• Arguably requires consideration of ability 
to pay at later times (probation violation, 
request for remission, etc.)

Rule 28: Process

• AOC advice: Process the CR‐415 as a 
motion in the criminal case
• Calendar according to local rule and 
practice
– Calendaring ensures notice to affected parties
– Simeon v. Hardin, 339 N.C. 358 (1994)

Rule 28: Process

Batch 
Relief

Resistance 
in “Closed” 

Cases
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• Consider the defendant’s ability to pay

Rule 28: Substance § 15A-1362. Imposition of fines.
(a) General Criteria. - In determining the 
method of payment of a fine, the court should 
consider the burden that payment will impose 
in view of the financial resources of the 
defendant.

§ 15A-1340.36. Determination of restitution.
In determining the amount of restitution to be 
made, the court shall take into consideration the 
resources of the defendant including all real and 
personal property owned by the defendant and the 
income derived from the property, the defendant's 
ability to earn, the defendant's obligation to support 
dependents, and any other matters that pertain to 
the defendant's ability to make restitution, but the 
court is not required to make findings of fact or 
conclusions of law on these matters. 

§ 20-24.1. Revocation for failure to appear or 
pay fine, penalty or costs for motor vehicle 
offenses. 
(b) A license revoked under this section remains 
revoked until the person whose license has been 
revoked: 

. . . 
(3) pays the penalty, fine, or costs ordered by 

the court; or 
(4) demonstrates to the court that his failure 

to pay the penalty, fine, or costs was not willful and 
that he is making a good faith effort to pay or that 
the penalty, fine, or costs should be remitted.
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• Presumptions
– Under age 18
– Appointed counsel?
– Incarceration or other institutionalization 
(recent or impending)?

– Student?
– Receipt of public assistance?

Evaluating Ability to Pay

• Income thresholds
– % of Federal Poverty Guidelines

Evaluating Ability to Pay
• You “may grant the defendant any relief 
permitted by law.”

Rule 28: Substance
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What relief is 
permitted?

Costs
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• Front‐end relief from costs

G.S. 7A-304: Only upon entry of a written order, 
supported by findings of fact and conclusions of 
law, determining that there is just cause, the court 
may (i) waive costs assessed under this section or 
(ii) waive or reduce costs assessed under 
subdivision (7), (8), (8a), (11), (12), or (13) of this 
section.

Waiver
• G.S. 7A-304: No court may waive or remit all 

or part of any court fines or costs without 
providing notice and opportunity to be heard 
by all government entities directly affected. 
The court shall provide notice to the 
government entities directly affected of (i) the 
date and time of the hearing and (ii) the right to 
be heard and make an objection to the 
remission or waiver of all or part of the order 
of court costs at least 15 days prior to hearing.

Waiver

Other Fees: 
“Exempt”
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G.S. 15A-1343(c1) Supervision Fee. - Any 
person placed on supervised probation 
pursuant to subsection (a) of this section shall 
pay a supervision fee of forty dollars ($40.00) 
per month, unless exempted by the court. The 
court may exempt a person from paying the 
fee only for good cause and upon motion of 
the person placed on supervised probation.

• On motion of the defendant or the State, the 
court may “exempt” a defendant from paying 
certain non‐cost fees
– Probation supervision fees ($40/month)
– EHA fees ($90 + $4.35/day)
– SBM fee ($90)

• No written finding required
• No requirement for notice to affected parties

Exemption

§ 15A-1363. Remission of a fine or costs.
A defendant who has been required to pay a fine or costs, including
a requirement to pay fine or costs as a condition of probation, or a
prosecutor, may at any time petition the sentencing court for a
remission or revocation of the fine or costs or any unpaid portion of
it. If it appears to the satisfaction of the court that the circumstances 
which warranted the imposition of the fine or costs no longer exist, 
that it would otherwise be unjust to require payment, or that the 
proper administration of justice requires resolution of the case, the 
court may remit or revoke the fine or costs or the unpaid portion in 
whole or in part or may modify the method of payment.

Remit
• G.S. 7A-304: No court may waive or remit all 

or part of any court fines or costs without 
providing notice and opportunity to be heard 
by all government entities directly affected. 
The court shall provide notice to the 
government entities directly affected of (i) the 
date and time of the hearing and (ii) the right to 
be heard and make an objection to the 
remission or waiver of all or part of the order 
of court costs at least 15 days prior to hearing.

Remit
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Remitting Restitution
§ 15A-1340.39. Remission of restitution, notice, and hearing required. (a) 
Notice and Hearing Required. – No court may remit all or part of an order of 
restitution entered pursuant to G.S. 15A-1340.34 without providing notice and 
an opportunity to be heard to the district attorney and the victim, victim's 
estate, or any other entity to which the order directs restitution to be paid. The 
court shall provide notice to the district attorney and the victim, the victim's 
estate, or other entity of (i) the date and time of the hearing and (ii) the right to 
be heard and make an objection to the remission of all or part of the order of 
restitution, at least 15 days prior to hearing. Notice shall be made to the victim, 
victim's estate, or other entity by first-class mail to the address provided for 
receipt of funds paid pursuant to the order of restitution.

Court may remit if, after hearing, it finds that remission 
is “warranted and serves the interests of justice”

Attorney Fees: IDS Rules

Attorney Appointment Fee: 
“May not be remitted or revoked”

• Sums in restitution to the victim;
• Costs due the county;
• Costs due the city;
• Fines to the county school fund;
• Sums in restitution prorated among the 
persons other than the victim;
• Costs due the State;
• Attorney’s fees, including appointment fees 
assessed pursuant to G.S. 7A‐455.1.

Collection Priority
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While we’re talking 
about money…

• State v. Rieger (2019)
– “When multiple criminal charges arise from the 
same underlying event or transaction and are 
adjudicated together in the same hearing or trial, 
they are part of a single ‘criminal case’ for purposes 
of N.C. Gen. Stat. § 7A‐304. In this situation, the trial 
court may assess costs only once.”

State v. Rieger
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“The restitution statutes do not expressly address 
whether a restitution award for an offense in the 
second category— offenses not covered by the 
VRA—can be converted into a civil judgment.”
“Because there is no statutory provision 
authorizing the immediate entry of civil 
judgments for the restitution in this case, we 
vacate those civil judgments.”

State v. Crew (2022)
• Time to pay
• Reduction of total obligation
• Community service
• Early transfer to unsupervised probation
• Civil judgments

Consideration of Alternatives

Questions?
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