State v. Clark
Master Case Scenario for Use in:

Managing the Capital Case in North Carolina

The Crime and the Investigation
George Moody lived in an apartment with Fred Clark and Clark’s girlfriend, Darla Kent. Kenneth Newton was their neighbor. Moody was thirty years old, Clark was thirty-one years old, and Newton was twenty years old.
Newton came over to visit at 2:00 p.m. on Saturday, August 29, 2004. It was hot and Moody, Clark, and Newton began drinking beer. Around 2:30 p.m., Steven Hampton stopped by. Hampton was a drug dealer who supplied Moody and Clark with crack cocaine. Hampton asked Clark if he could borrow his car to go get some crack. Clark agreed, but instructed Hampton to return the car by 6:00 p.m. 
When the beer ran out, Newton got a bottle of rum from his apartment and Newton, Moody and Clark began drinking it. Darla Kent returned from work around 3:30 p.m. and by that time the three men were intoxicated. Since there was no alcohol left, Kent retrieved marijuana from the bedroom, which they all smoked together. 
Clark became agitated because Hampton was late returning his car. Clark had hoped to get some free crack from Hampton for the favor. Clark took Kent into the bedroom and gave her some money to buy more rum. After Kent left to buy the rum, Clark called Moody into the room and told him they were going to "rob that black son of a bitch" Hampton for being late returning the automobile. Then Clark removed a pistol from the dresser drawer and concealed it in the waistband of his trousers. Clark told Moody that he would trick Hampton by offering him a ride in his automobile to the south end of the county where Hampton could sell his crack. He instructed Moody to stop in an isolated place before they got there so Clark could rob him. Later, Clark told Newton about the plan but he did not disclose the fact that he was carrying a pistol. Kent returned a few minutes later and the men had another drink of rum and they all smoked more marijuana. By 7:30 p.m., the men were severely intoxicated. 
Hampton returned to the apartment about 8:30 p.m. He apologized for being late saying that his "source" didn’t show up until 7:30 p.m. He offered each of the men a "dime piece" and they smoked the crack. Clark suggested to Hampton that he had a friend in the south end of the county who would buy Hampton’s crack. Hampton agreed to sell the crack and all four of the men left the apartment and got into the car. Moody was the least intoxicated, so he volunteered to drive. Hampton sat in the front passenger seat. Newton sat behind the driver and passed out. Clark sat immediately behind Hampton.
Moody followed Clark’s directions and drove the car through a residential neighborhood in the south end of the county. Moody told Hampton that he needed to relieve himself and turned into a deserted wooded area. Moody and Hampton exited the car. Then Clark grabbed a tire tool from the back seat and came upon Hampton from behind. Clark beat Hampton mercilessly about the head and shoulders with the tire tool. Hampton suffered severe facial fractures as a result and lost seven teeth. He slumped to the ground, facing Clark and still conscious. Clark then pulled out his pistol and dispatched him with a single shot to the brain. Newton woke up at the sound of the gun fire and walked around the car. He saw Clark and Moody removing money and crack cocaine from Hampton’s pockets. Newton bent over the body, removed a gold cross and chain from around Hampton’s neck, and put it in his pocket. Then the three men left the area and returned to the apartment.
On the way back to the apartment, Clark saw an elderly man walking on the side of the highway. Clark told Moody to stop because he wanted to rob the man to buy more crack. Clark got out of the vehicle, pointed his pistol at the man (Bill Johnston), and robbed him of $60. Newton slept through the entire robbery.
When they arrived at the apartment, Kent saw blood on Clark and demanded to know what happened. Clark told her they “wasted the bastard” and directed Kent to go clean up the car and dispose of the pistol in the back seat, which she did. 
Hampton’s body was found the next day by Jim Whitehead while he was dumping trash in the woods. He notified the police and an investigation ensued. Hampton’s body contained no identification and the investigation went nowhere. 
Several weeks later, Newton showed up at the police station and stated that he had information about the murder. After being given his Miranda warnings, Newton gave a detailed confession of the above events, during which he claimed he passed out when he got into the car and was awakened by the gunshot. He had no idea that Clark was armed or that Hampton was to be harmed during the robbery. He gave the gold cross and chain to the investigator. 
Based upon Newton’s statement, the police arrested Moody, Clark, and Kent for first-degree murder. That evening after being advised of his rights, Clark gave substantially the same version of events as Newton except Clark claimed Moody beat and shot Hampton. Moody made no statement. 
The Defendant’s Criminal Histories

Moody’s criminal history includes prior convictions for felony larceny, felony larceny of an automobile in 1992, second-degree burglary in 1994, and possession of marijuana in 2002.
Newton’s criminal history includes several misdemeanor larceny and marijuana adjudications in juvenile court in the period from 1997 through 1999. At the time of the murder, he was on bond for an armed robbery committed in 2003 and was convicted of that offense prior to the trial of the murder charge.
Clark has the most extensive criminal history. He was convicted of misdemeanor larceny in 1992, 1993, and 1994. He was convicted of sale of cocaine in 1995. He was convicted in 1999 in a single trial of the following offenses: second-degree burglary, armed robbery, and assault with a deadly weapon inflicting serious injury. He was sentenced to a minimum term of 65 months for the 1999 convictions and was released from prison in June 2004.

The Pretrial Proceedings
At first appearances the next day, the judge determined that all defendants were indigent. IDS appointed separate counsel for all defendants. 
Kent’s lawyer immediately went to the prosecution and arranged for her to be charged with accessory after the fact to first-degree murder in exchange for her testimony, with the charge of first-degree murder to be dismissed. She also took the police to the area behind the dumpster in the apartment parking lot and retrieved the pistol. The pistol had been wiped clean of fingerprints, but Kent was able to identify it as being Clark’s pistol. Because Kent had received threats from various family members of her co-defendants and feared for her life, the State also agreed to place her in a witness protection program and to provide money for her to relocate after the trial.
Moody, Clark, and Newton were indicted for first-degree murder and the prosecution announced that it would seek the death penalty for each defendant.
Newton’s attorney applies to the trial judge for expert witnesses. The attorney wants an expert in repressed memory syndrome and a mitigation specialist.

During pretrial proceedings, Moody’s attorney submits a 12-page questionnaire, which he has requested that prospective jurors complete prior to voir dire. Newton’s attorney objects and submits a much simpler 5-page questionnaire, saying the longer questionnaire would prejudice his client's rights to a fair jury.  The prosecutor objects to both questionnaires and request the court use the standard questionnaire used by the court in all prosecutions.
The case has received widespread publicity. One week before the trial begins, you receive a written request from Court TV, requesting permission to set up four cameras in the courtroom and to provide “gavel to gavel” coverage of the trial, beginning with your preliminary instructions to the jurors and ending with the pronouncement of sentence, if necessary. Clark learns of this request and files a written motion demanding that the judge allow TV coverage, asserting that he has a constitutional right to a trial “open to the entire country.” Newton objects to any cameras in the courtroom at all; Moody says nothing. The State objects to cameras in the courtroom, warning that the trial is likely to become a “circus.”
Immediately prior to trial, Clark waives his right to counsel and asserts his right to self-representation.  You make the necessary inquiry and allow him to proceed pro se but keep the defense attorney on the case as “standby counsel.” 
The Trial

During the trial, the following events occur, all of which will be relevant to your classroom discussion.

Before jury selection begins, Clark (pro se) tells you he wants to appear for trial in prison garb.  Standby counsel intervenes and objects, asking you not to grant the request because of the inherent prejudice to the defendant.
During jury selection, Moody says he is not feeling well. You say that jury selection will continue, and all defendants must remain present to participate in the proceedings. After a morning break, Moody refuses to return to the courtroom, sending a signed note that reads: 

I am too sick to proceed. I hereby waive my right to be present during the jury selection process. I am waiving this right after fully discussing this matter with my lawyer and with full understanding of my rights. I understand that I have an absolute right to be present, but I hereby knowingly relinquish that right during the jury selection process.

/S/ George Moody.

You then direct the bailiff to bring Moody into the courtroom. When he is escorted back into the courtroom, Moody says, “I told you that I have waived my right to be here during jury selection. I don't want to be here.” As you begin a colloquy with Moody, he suddenly erupts, turning over the table where he is seated and starts screaming, “If you make me stay in this courtroom, I will make you sorry. I will kill anyone who messes with me--I will kill you, I will kill these jurors. I promise that you will never make it through this case without a mistrial!” After a prolonged discussion, Moody seems to calm down and jurors are returned to the courtroom. As soon as the jurors are seated, Moody repeats the same antics in their presence. 

During jury selection, the state and the defendants pass on the first twelve jurors. Included in the twelve is Agar Singh, a naturalized American citizen, who practices the Sikh religion and is from the Punbar District in India. During questioning, Mr Singh has maintained he could be fair and would fairly consider all penalties though he is quite conservative and thinks that murderers should be dealt with harshly. During the peremptory challenge process, Moody's attorney exercises a challenge to Mr Singh. The State objects and at a side bar conference, Moody says he would never let somebody from India on his jury, particularly a Sikh. The State and Newton's attorney object and raise a Batson challenge.
During trial, the State attempts to introduce Clark’s confession into evidence. Clark objects, arguing that the State has failed to establish the corpus delicti. 
Moody’s counsel offers to stipulate to cause of death and therefore moves to exclude all autopsy photographs.  Defendant tells you he disagrees with this strategy.
The State seeks to introduce thirty-five 8”x10” color photos of the crime scene and autopsy. The State also seeks to display them as 3’x5’ slides on a screen during the testimony of several witnesses. 
At the conclusion of trial, Moody requests a jury instruction on voluntary intoxication and diminished capacity. Moody also requests a jury instruction on the lesser included offense of second-degree murder.
The Jury Verdict in the Guilt Phase

The jury finds all defendants guilty of first-degree murder. Both Clark and Moody are convicted of first-degree murder based on the theories of premeditation and deliberation and felony murder (the felonies of armed robbery and kidnapping). Newton is convicted of first-degree murder based solely on the theory of felony murder (the felony of armed robbery).
At this point, Clark requests that standby counsel “re-enter” the case, provided that Clark is still allowed to present his own penalty phase closing argument to the jury.

The Capital Sentencing Hearing
Assume that evidence of the defendants’ criminal histories, set out above, was properly introduced at the trial or sentencing hearing. In addition to the information provided above, the following evidence is admitted at the capital sentencing hearing.
As to Clark: Dr. Peter Williams, a defense psychologist, testified to the following: Clark was addicted to cocaine and alcohol. He was under the influence of cocaine and alcohol on the day of the murder and these substances impaired his judgment and behavior concerning the commission of the criminal acts. Clark generally is under stress because of psychological problems resulting from chronic substance abuse.
As to Moody: Dr. Susan Balfour, a defense psychiatrist, testified to the following: Moody was addicted to cocaine. He also suffers from paranoid schizophrenia and was unable, at the time of the murder, to understand the difference between right and wrong and the nature and quality of his acts.
Moody testified at the sentencing hearing that the robbery was solely Clark’s idea. He agreed to drive the car only because Clark asked him to do so. Although he might have been the least intoxicated of the three defendants, he was sufficiently intoxicated that he wasn’t himself. However, he admitted on the State’s cross-examination that he knew that Clark was going to rob Hampton and that he stopped the car not only to relieve himself, but also to give Clark the opportunity to commit the robbery.

As to Newton: Newton’s home environment was very unstable due to his mother’s alcoholic behavior and the lack of a male role model. He was reared by a dysfunctional mother, grew up in a situation in which there was a significant lack of stability and guidance, was emotionally abused and neglected as a child, and did not have the benefit of a normal education as a child. He was immature, although he had married and maintained employment for about a year before the murder.
Dr. Frank Lakins, a defense psychiatrist, testified that the defendant had an IQ of 75 and also had a mental illness that impaired his ability to make judgments. The psychiatrist also explained how the adverse impact of drugs and alcohol on the day of the murder significantly impaired his judgment involving the commission of the criminal acts.
The State’s Request for Jury Instructions in the Penalty Phase

In the penalty phase, the State requests you to submit the following aggravating circumstances:
As to Clark: (e)(3): defendant previously convicted of violent felony; (e)(5): murder committed during commission of robbery; (e)(5): murder committed during commission of kidnapping; (e)(6): murder committed for pecuniary gain; (e)(8): murder especially heinous, atrocious, or cruel; (e)(11): murder part of violent course of conduct.
As to Moody: (e)(5): murder committed during commission of robbery; (e)(5): murder committed during commission of kidnapping; (e)(6): murder committed for pecuniary gain; (e)(8): murder especially heinous, atrocious, or cruel; (e)(11): murder part of violent course of conduct.
As to Newton: (e)(3): defendant previously convicted of violent felony; (e)(5): murder committed during commission of robbery; (e)(5): murder committed during commission of kidnapping; (e)(6): murder committed for pecuniary gain; (e)(8): murder especially heinous, atrocious, or cruel; (e)(11): murder part of violent course of conduct.
The Defendants’ Request for Jury Instructions on Statutory Mitigating Circumstances

During the penalty phase, the defendants request the following jury instructions:
Instructions Requested by Clark: (f)(1): no significant prior criminal history; (f)(2): under influence of mental or emotional disturbance; (f)(4): defendant’s participation was relatively minor; (f)(6): defendant’s impaired capacity; 

Instructions Requested by Moody: (f)(2): under influence of mental or emotional disturbance; (f)(4): defendant’s participation was relatively minor; (f)(5): under domination of another person; (f)(6): defendant’s impaired capacity. Moody opposes the submission of (f)(1), no significant prior criminal history, but the State requests its submission. You understand that if (f)(1) is to be submitted, the State will on rebuttal attempt to offer evidence, through the defendant’s associates, of the defendant’s illegal use and sale of cocaine and marijuana from 2000 to 2003 that did not result in any charges or convictions.

Instructions Requested by Newton: (f)(1): no significant prior criminal history; (f)(2): under influence of mental or emotional disturbance; (f)(4): defendant’s participation was relatively minor; (f)(5): defendant acted under domination of another person; (f)(6): defendant’s impaired capacity.
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