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I.  STATUTES


N.C. Gen. Stat. ξ 50-20(b)(4) (2002) provides in part:


“Divisible property” means all real and personal property as set forth below:

a. All appreciation and diminution in value of marital property and divisible property of the parties occurring after the date of separation and prior to the date of distribution, except that appreciation or diminution in value which is the result of postseparation actions or activities of a spouse shall not be treated as divisible property.

* * * * 

d.  Increases and decreases in marital debt and financing charges and interest related to marital debt.

N.C. Gen. Stat. ξ 50-20(c) (2002) provides in part:  “There shall be an equal division by using net value of marital property and net value of divisible property unless the court determines that an equal division is not equitable.”


N.C. Gen. Stat. ξ 50-20(d) (2002) provides in part:

The award [of vested and nonvested pension, retirement or deferred compensation benefits] shall be based on the vested and nonvested accrued benefit, as provided by the plan or fund, calculated as of the date of separation, and shall not include contributions, years of service, or compensation which may accrue after the date of separation.  The award shall include gains and losses on the prorated portion of the benefit vested as of the date of separation.

 
N.C. Gen Stat. ξ 50-21(a) (2002) provides in part:

Within 90 days after service of a claim for equitable distribution , the party who first asserts the claim shall prepare and serve upon the opposing party an equitable distribution inventory affidavit listing all property claimed by the party to be marital property and all property claim by the party to be separate property, and the estimated date-of-separation fair market value of each item of marital and separate property.


N.C. Gen. Stat. ξ 50-21(b) (2002) provides:

For purposes of equitable distribution, marital property shall be valued as of the date of the separation of the parties, and evidence of preseparation and postseparation occurrences or values is competent as corroborative evidence of the value of marital property as of the date of the separation of the parties.  Divisible property and divisible debt shall be valued as of the date of distribution.

II.  CASE LAW - BASIC PRINCIPLES


A.  Trial court must value marital property as of the date of separation.  Alexander v. Alexander, 68 N.C. App. 548, 550, 315 S.E.2d 772, 775 (1984); see also G.S. ( 50-21(b) (2002).


B.  Trial court must value divisible property as of the date of distribution.  Edwards v. Edwards, 152 N.C. App. 185, ___, 566 S.E.2d 847, 850 (2002); see also G.S. ( 50-21(b) (2002).  NOTE:  According to Prof. Reynolds, this requirement may extend to post-trial hearings if the property is not distributed prior thereto.  Suzanne Reynolds, 3 Lee’s North Carolina Family Law ξ 12.57, at 12-191 (5th ed. 2002).


C.  Separate property need not be valued.  Conway v. Conway, 131 N.C. App. 609, 615, 508 S.E.2d 812, 817 (1998) (trial court did not err in failing to assign a value to husband’s medical license, other than it had a “very significant value”). 


D.  Trial court is not required to place a numeric value on the distributional factors.  Gum v. Gum, 107 N.C. App. 734, 739, 421 S.E.2d 788, 791 (1992) (where trial court did not place a monetary value on wife’s “direct contributions to husband’s legal education and career development,” there was no error).


E.  The failure of the trial court to value marital and divisible property when competent evidence is presented is reversible error.  Little v. Little, 74 N.C. App. 12, 18, 327 S.E.2d 283, 288 (1985) (trial court reversed where court failed to value a house and van). 


F.  Where findings as to value are inconsistent with the evidence, trial court will be reversed.  Cooper v. Cooper, 143 N.C. App. 322, 325, 545 S.E.2d 775, 777 (2001) (where trial court valued marital debt at three different values, judgment vacated).


G.  The party who claims the property is marital property must offer credible proof as to value.  Grasty v. Grasty, 125 N.C. App.736, 739, 482 S.E.2d 752, 754, disc. rev. denied, 346 N.C. 278, 487 S.E.2d 545 (1997) (where expert testimony as to the value of Grasty Service was found to “wholly incredible and without reasonable basis,” trial court did not err in failing to value asset.  NOTE:  The trial court does have the right to appoint its own expert.  Rule 706, Rules of Evidence (2002).


H.  The findings as to value must be specific.  Patton v. Patton, 318 N.C. 404, 407, 348 S.E.2d 593, 595 (1986) (where trial court found that the value of husband’s interest in Patco, Inc. was “at least $85,000,” judgment must be reversed.


I.  The court cannot avoid obligation to value marital property by awarding it sold.  Soares v. Soares, 86 N.C. App. 369, 371, 357 S.E.2d 418, 419 (1987) (trial court erred by ordering that house be sold for “not less than $140,000.”)

III.
WHAT IS THE STANDARD OF VALUE?


A.  The Statutes.

1.  G.S. ( 50-20(c) (2002) mandates that the division of marital and divisible property is to be accomplished by using “net value,” but fails to define it.       

2.  G.S. ( 50-21(a) (2002) requires parties to list marital and separate property at “date of separation fair market value.”


B.  Case Law.



1.  Net Value.

(a)  “Net value” means market value, if any, less the amount of any encumbrance serving to offset or reduce market value.”  Alexander, 68 N.C. App. at 550-51, 315 S.E.2d at 775.

(b)  “Net value” means the “fair market value less any encumbrance on the property.”  Beightol v. Beightol, 90 N.C. App. 58, 60, 367 S.E.2d 347, 348 (1988) (emphasis added).

(c)   The court in Carlson v. Carlson, 127 N.C. App. 87, 91, 487 S.E.2d 784, 786, disc. rev. denied, 347 N.C. 396, 494 S.E.2d 407 (1997), added:

Prior to ordering an equitable distribution of marital property, the trial court is required to calculate the net fair market value of the property.  “Fair market value is defined as the price which a willing buyer would pay to purchase the asset on the open market from a willing seller, with neither party being under any compulsion to complete the transaction.”  The trial court calculates the net fair market value by reducing the fair market value of the property by the value of any debts that are attached to the asset.  (citations omitted) (bold emphasis added).

(d)  The court in Hamby v. Hamby, 143 N.C. App. 635, 640, 547 S.E.2d 110, 113 (2001), stated:  “We agree with the trial court and Mr. Whitt (the wife’s expert), in that even though Mr. Hamby cannot see it (his Nationwide agency), the agency still has value as to Mr. Hamby above and beyond a salary or the net worth of the agency’s fixed assets which could be sold.”  (Emphasis added)

2.  Allowable Deductions from Net Value.

(a)  Past due taxes.  Carr v. Carr, 92 N.C. App. 378, 380, 374 S.E.2d 426, 428 (1988) (trial court erred in not deducting past due taxes from fair market value of real estate).

(b)  Credit Card Debt.  Hendricks v. Hendricks, 96 N.C. App. 462, 468, 386 S.E.2d 84, 87 (1989), cert. denied, 326 N.C. 264, 389 S.E.2d 113 (1990) (trial court should have valued assets net of credit card debt).

(c)  Repairs and Deferred Maintenance.  Becker v. Becker, 127 N.C. 409, 414, 489 S.E.2d 909, 913 (1997) (trial court correctly reduced net value of marital residence by costs of repairs and deferred maintenance needed to be make it marketable).

 3.  Deductions Not Allowed.

(a)  Hypothetical Costs of Sale - Unconstructed Road.  Carlson, 127 N.C. at 92, 487 S.E.2d at 787 (remanded for a determination as to the value, if any, of the obligation to build an access road to the property).

(b)  Hypothetical Taxes.  Dolan v. Dolan, 148 N.C. App. 256, 259, 558 S.E.2d 218, 220, aff’d per curiam, 355 N.C. 484, 562 S.E.2d 422 (2002) (taxes on liquidation of commercial real estate were hypothetical and speculative when no sale contemplated by distribution); Harvey v. Harvey, 112 N.C. App. 788, 792-93, 437 S.E.2d 397, 400 (1993) (taxes on amounts paid to withdrawing partner speculative when no evidence husband had withdrawn or was required to do so by the distribution); Wilkins v. Wilkins, 111 N.C. App. 541, 549, 432 S.E.2d 891, 895 (1993) (improper to value pension plan on after tax basis based on “speculative early withdrawals”).       

IV.  EXPERT WITNESSES


A.  The standard of admissibility is “whether it will assist the trier of fact to understand the evidence or to determine a fact in issue.”  McLean v. McLean, 323 N.C. 543, 555-56, 374 S.E.2d 376, 384 (1988).


B.  The weight to be given to an expert’s testimony is in the sole discretion of the trial court.  McLean, 323 N.C. at 556, 374 S.E.2d at 384.


C.  A party may be qualified as an expert.  Sharp v. Sharp, 116 N.C. App. 513, 524, 449 S.E.2d 39, 45, disc. rev. denied, 338 N.C. 669, 453 S.E.2d 181 (1994)


D.  To challenge expert witness’ methodology, objection must be made at trial.  Walter v. Walter, 149 N.C. App. 723, 733, 561 S.E.2d 571, 578 (2002).


E.  To be entitled to compensation for testimony during the hearing, the expert must have been subpoenaed.  Swilling v. Swilling, 329 N.C. 219, 226, 404 S.E.2d 837, 842 n.1 (1991).


F.  If witness testifies as court-appointed expert, he is entitled to reasonable compensation for the preparation of the appraisal report.  Swilling, 329 N.C. at 224, 404 S.E.2d at 840; see also Rule 706(b), Rules of Evidence.

V.  VALUATION OF SPECIFIC ASSETS


A.  Personal Property.


1.  Parties’ Affidavits.  Trial court can value personal property based solely on the parties’ affidavits.  Lawing v. Lawing, 81 N.C. App. 159, 163-64, 344 S.E.2d 100, 104 (1986) (court valued ring at wife’s value and awarded it to defendant!).  


2.  Photographs.  Expert witness could testify as to value of personal property after viewing photographs of secreted vehicles and heavy equipment.  Wade v. Wade, 72 N.C. App. 372, 385-86, 325 S.E.2d 260, 271-72, disc. rev. denied, 313 N.C. 612, 330 S.E.2d 616 (1985).


3.  No Need To Itemize.  When the husband was awarded all of the household furniture and furnishings, the trial court did not err in failing to list and value each individual item, but rather listed the total value.  Atkins v. Atkins, 102 N.C. App. 199, 208, 401 S.E.2d 784, 789 (1991).


4.  Truck and Truck Lease.   The trial court did not err in valuing a truck owned by the husband at fair market value less encumbrances, and in valuing the lease of the truck by the husband to a third party as a separate asset.  Black v. Black, 94 N.C. App. 220, 222, 379 S.E.2d 879, 880 (1989).


5.   Stock Options.  The trial court did not err in valuing the stock options by the “intrinsic value method,” which is, market value less strike price because this is an acceptable method for reasonably approximating the value of stock options.  The trial court did not err in failing to adopt the Black Scholes method.  Fountain v. Fountain, 148 N.C. App. 329, 339, 559 S.E.2d 25, 33 (2002). 


B.  Real Property.


1.  In valuing real estate, the trial court may consider the testimony of the parties and of expert witnesses, appraisals, loan documents, and insurance coverage.  See, e.g., Mzorek v. Mzorek, 129 N.C. App. 43, 47-48, 496 S.E.2d 836, 839-40 (1998).



2.  Where there is conflicting testimony as to value, the trial court may not merely guess at a figure somewhere in between, but may arrive at a middle figure after considering the factors involved in the various appraisals.  Nix v. Nix, 80 N.C. App. 110, 115, 341 S.E.2d 116, 119 (1986).


3.  The value for equitable distribution purposes is the appraised value less  encumbrances.  Willis v. Willis, 86 N.C. App. 546, 548-49, 358 S.E.2d 571, 572 (1987).


4.  It is appropriate to adjust fair market value of marital residence to account for deferred maintenance costs.  Smith v. Smith, 111 N.C. App. 460, 499, 433 S.E.2d 196, 220 (1993), rev’d in part on other grounds, 336 N.C. 575, 444 S.E.2d 420 (1994).


5.  The value of commercial real estate should not be adjusted for capital gains and corporate income taxes when the distribution did not contemplate a sale of such property.  Dolan v. Dolan, 148 N.C. App. 256, 259, 558 S.E.2d 218, 220, aff’d per curiam, 355 N.C. 484, 562 S.E.2d 422 (2002).


6.   If property is of a dual nature, the trial court must value the marital and separate contributions to the acquisition of the property and award each estate a proportionate return on its investment.  Willis, 86 N.C. App. at 548-49, 358 S.E.2d at 572-73.


7.  One formula that has been utilized to value the marital and separate contributions to the acquisition of real estate where the property was purchased prior to the marriage and paid off during the marriage is:




DOS value x marital contribution




___________________________    =  marital interest




               DOM value

   DOS value x (separate contribution + passive appreciation thereon)

   _____________________________________________________    =  separate interest



                               DOM value

Mishler v. Mishler, 90 N.C. App. 72, 75-76, 367 S.E.2d 385, 387, disc. rev. denied, 323 N.C. 174, 373 S.E.2d 111 (1988).  In Mishler the husband purchased the lot prior to the marriage for $10,700, and paid $4,880 towards principal prior to the marriage.  On the date of marriage, the lots were valued at $14,000.  The balance of the loan, $5,820, was paid off during the marriage, and the lots were valued at $40,000 on the date of separation.

Using the above formula, the marital interest was:



$40,000 x. $5,820

                        _______________  = $16,629



       $14,000

and the separate interest was:



$40,000 x ($4,880 + $3,300)



_______________________  =  $23,371



           $14,000

The Mishler court noted that this was not the only way the marital and separate contributions to dual property could be valued.  Id. at 77, 367 S.E.2d at 388.


8.  Unharvested timber should be valued as of date of separation, without taking into account the future value of the timber when it is mature because to characterize growing trees as a vested property right is “far too speculative.”  Cobb v. Cobb, 107 N.C. App. 382, 386-87, 420 S.E.2d 212, 214 (1992).  NOTE:  This case should be decided differently under our divisible property statute.  G.S. ( 50-20(b)(4) (2002).


C.  Defined Benefit Plans.


1.  The North Carolina Supreme Court has approved two methods of distributing vested pension:  the immediate offset method, which involves a present value calculation of the pension, which is then offset by the award of other marital property to the non-employee spouse, or the deferred distribution method, which involves the application of the coverture fraction to the pension benefit when it is actually received.  Seifert v. Seifert, 319 N.C. 367, 369-70, 354 S.E.2d 506, 508-09 (1987). 


2.  The party claiming an interest in the pension plan has the burden of proof as to the value of the plan on the date of separation and where no evidence was presented, the trial court did not err in failing to make findings as to its value.  Albritton v. Albritton, 109 N.C. App. 36, 41, 426 S.E.2d 80, 83 (1993). 


3.  Immediate Offset Method – Vested Pensions.


Judge Greene wrote the seminal case on the necessary steps to valuing defined benefit plans using the immediate offset  or present value method.  Bishop v. Bishop, 113 N.C. App. 725, 731, 440 S.E.2d 591, 595-96 (1994).  The steps are as follows:


(a)  Calculate the amount of monthly pension payment the employee spouse, assuming he retired on the date of separation, would be entitled to receive at the later of the earliest retirement age or the date of separation.


(b)  Determine the employee-spouse’s life expectancy as of the date of separation to ascertain the probable number of months the employee-spouse will receive benefits.


(c)  Using an acceptable discount rate, determine the then-present value of the pension as of the later of the date of separation or the earliest retirement date.


(d)  Discount the then-present value to the value as of the date of separation.


(e)  Reduce the present value to account for contingencies such as involuntary or voluntary employee-spouse termination and insolvency of the pension plan.

Judge Greene suggests that the mortality and interest tables of the Pension Benefit Guaranty Corporation should be used in making these calculations.  Id.  


If the present value method is used, it is error to defer payment until the employee spouse actually receives the benefits because it results in a double reduction.  Seifert, 319 N.C. at 371, 354 S.E.2d at 509.


The trial court erred in averaging the present value of the employee spouse’s pension plan as of the earliest retirement date and at age 65.  Surrette v. Surrette, 114 N.C. App. 368, 373-74, 442 S.E.2d 123, 126 (1994).


The trial court erred in deducting hypothetical taxes from the present value of the husband’s pension plan.  Wilkins v. Wilkins, 111 N.C. App. 541, 549, 432 S.E.2d 891, 895 (1993).


4.  Deferred Distribution Method – Vested and Non-Vested Pensions.


Under this method, the non-employee spouse is awarded a percentage of each pension check based on the portion of the benefits attributable to the marriage.  This portion is calculated by multiplying the net pension benefits by a fraction, the numerator of which is the period of the employee-spouse’s participation in the plan during the marriage and up to the date of separation, and the denominator of which is the total period of participation in the plan.  The non-employee spouse only receives this award if and when the employee spouse actually receives them.  Seifert, 319 N.C. at 370, 354 S.E.2d at 509.


This is the only method that can be used to divide non-vested pension plans, which are now considered marital property, absent agreement of the parties.  See G.S.

( 50-20.1(2002).


D.  Business Interests.


1.  In valuing a marital interest in a business, the trial court should arrive at a date of separation value which “reasonably approximates” the net value of the business.  Offerman v. Offerman, 137 N.C. App. 289, 292, 527 S.E.2d 684, 686 (2000).


2.  A number of approaches have been approved by the courts.  In Poore v. Poore, 75 N.C. App. 414, 419-20, 331 S.E.2d 266, 270 (1985), the seminal case on valuing professional practices, the trial court identified a number of methodologies:  earnings or market approach, comparable sales, evidence of offers to buy or sell, and partnership or stock redemption agreement formulas.


3.  Although Poore involved the valuation of a dental practice, the valuation methods discussed and approved in that opinion are applicable to the value of a closely-held business.  Draughon v. Draughon, 82 N.C. App. 738, 741, 347 S.E.2d 871, 873 (1986), cert. denied, 319 N.C. 103, 353 S.E.2d 107 (1987). 

4.  Information which is useful in valuing business interests include gross sales, cost of goods sold, profit, operating expenses, and income and retained earnings.  Phillips v. Phillips, 73 N.C. App. 68, 75, 326 S.E.2d 57, 61 (1985).

5.  The trial court properly valued the husband’s interest in a closely-held business by taking into account the price paid for the stock, the option to purchase additional shares, the right to vote all the shares, the preemptive right to purchase the remaining shares of outstanding stock, and the annual dividends received.  McManus v. McManus, 76 N.C. App. 588, 592-93, 334 S.E.2d 270, 273 (1985).

6.  If no credible evidence is presented as to value of business, the Court does not have to value it.  Grasty v. Grasty, 125 N.C. App.736, 739, 482 S.E.2d 752, 754, disc. rev. denied, 346 N.C. 278, 487 S.E.2d 545 (1997) (where expert testimony as to the value of Grasty Service was found to “wholly incredible and without reasonable basis,” trial court did not err in failing to value asset.  NOTE:  The trial court does have the right to appoint its own expert.  Rule 706, Rules of Evidence (2002).


7. The court does not have to accept the value assigned by either expert, but must state how it arrived at its valuation.  Offerman, 137 N.C. App. at 296, 527 S.E.2d at 688 (court valued business at $365,000, stating its valuation was arrived at by considering the “full value of the Gucci contract.”)  See also Smith v. Smith, 111 N.C. App. 460, 493-94, 433 S.E.2d 196, 216 (1993), rev’d in part, 336 N.C. 575, 444 S.E.2d 420 (1994) (trial court did not err in choosing capitalization rate that was different than the rate used by either expert in capitalization of excess earnings approach where the rate selected was the result of the court’s “thorough and conscientious review of all the evidence and pertinent factors.”


8.  It is appropriate to value business interests for equitable distribution purposes even if the interest is non-transferable.  Hamby v. Hamby, 143 N.C. App. 635, 640, 547 S.E.2d 110, 113 (2001) (Nationwide Insurance agency has value even though owner could not sell it).  


9.  The trial court is permitted to average the approaches utilized by the experts.  Sharp v. Sharp, 116 N.C. App. 513, 528, 449 S.E.2d 39, 47, disc. rev. denied, 338 N.C. 669, 453 S.E.2d 181 (1994) (valuation of law practice by taking weighted average of capitalization of excess earnings, capitalization of earnings, partnership agreement and annual fee multiplier approaches approved).

 
10.  To challenge the methodology used by an expert, the party must object to the admissibility of the evidence at trial.  Walter v. Walter, 149 N.C. App. 723, 733, 561 S.E.2d 571, 578 (2002).


11.  If the asset being valued is a holding company, it is appropriate to value its components.  Smith, 111 N.C. App. at 486, 433 S.E.2d at 212.


12.  If the interest in the business is a minority interest, the value may be discounted.  Hartman v. Hartman, 82 N.C. App. 167, 176, 346 S.E.2d 196, 201 (1986), aff’d, 319 N.C. 396, 354 S.E.2d 239 (1987) (application of 36% discount factor approved for valuation of a 34% interest in Gardens of Memory, Inc.)


13.  The use of a lack of marketability discount has been upheld for closely-held business.  Crowder v. Crowder, 147 N.C. App. 677, 556 S.E.2d 639 (2001) (25% marketability discount upheld for husband’s logging company).


14.  The trial court may not merely recite its considerations in arriving at a value, but must indicate the value it attaches to each factor.  Locklear v. Locklear, 92 N.C. App. 299, 302, 374 S.E.2d 406, 407-08 (1988) (in valuing trucking company, the trial court merely stated that it had considered the value each party placed on the business, the corporate debts, the corporate assets including equipment, the Campbell Soup contract, and the substantial income of the corporation).


15.  The court must find whether good will exists and if so, its value.  Draughon v. Draughon, 82 N.C. App. at 741, 347 S.E.2d at 873.

E.  Professional Associations.


1.  A spouse’s interest in a professional partnership is a marital asset subject to equitable distribution even though there is no real market for the asset.  Weaver v. Weaver, 72 N.C. App. 409, 412, 324 S.E.2d 915, 917 (1985) (accounting partnership).


2.  Partnership agreements are presumptive of value, but can be attacked by either party as not reflective of true value.  Weaver, 72 N.C. App. at 412, 324 S.E.2d at 917.


3.  There is no single best approach to valuing a partnership interest.  Weaver, 72 N.C. App. at 412, 324 S.E.2d at 917.


4.  Reasonable discount rates for determining present value of future buy-out of partnership interest include IRS rates for determining assessments and refunds, Treasury bill rates or the prime rate.  Weaver, 72 N.C. App. at 415, 324 S.E.2d at 919.


5.  It is improper to deduct the income tax the partner would have to pay had he withdrawn from the partnership in valuing his interest therein where there is no evidence that he had actually withdrawn his interest or would be required to do so under the equitable distribution judgment.  Harvey v. Harvey, 112 N.C. App. 788, 793, 437 S.E.2d 397, 400 (1993).  


6.  In valuing a professional practice, the court should consider the following components:  (a)  its fixed assets, including cash, furniture, equipment and other supplies; (b)  its other assets including accounts receivable and the value of work in progress; (c) its goodwill, if any; and (d) its liabilities.  Poore v. Poore, 75 N.C. App. 414, 419, 331 S.E.2d 266, 270 (1985).


7.  Among the approaches courts may find helpful are:  earnings or market approach, a comparable sales approach, offers to buy or sell the particular practice, and the partnership or stock redemption agreement.  Poore, 75 N.C. App. at 419-20, 331 S.E.2d at 270.


8.  The component of a professional practice that is most difficult to value and often the most valuable is good will.  Poore, 75 N.C. App. at 420, 331 S.E.2d at 271.


9.  Among the factors which may affect the value of good will are the age, health, and professional reputation of the practitioner, the nature of the practice, the length of time the practice has been in existence, its past profits, its comparative professional success, and the value of its other assets.  Poore, 75 N.C. App. at 421, 331 S.E.2d at 271.


F.  Goodwill.


1.  Some jurisdictions refuse to consider good will in valuing a professional practice, Poore v. Poore, 75 N.C. App. 414, 420, 331 S.E.2d 266, 271 (1985), while others distinguish between professional and personal good will.  3 Suzanne Reynolds, Lee’s North Carolina Family Law ξ 12.67 at 12-219 (5th ed. 2002).


2.  Goodwill has been defined as the “expectation of continued public patronage.”  Carlson v. Carlson, 127 N.C. App. 87, 92, 487 S.E.2d 784, 787, disc. rev. denied, 347 N.C. 396, 494 S.E.2d 407 (1997).


3.  Goodwill is an incident of the value of the business and not independent of it.  Tucker v. Miller, 113 N.C. App. 785, 790, 440 S.E.2d 315, 318 (1994).


4.  The component of a professional practice that is most difficult to value and often the most valuable is good will.  Poore, 75 N.C. App. at 420, 331 S.E.2d at 271.


5.  Valuation of good will should be made with the aid of expert testimony.  Dorton v. Dorton, 77 N.C. App. 667, 676-77, 336 S.E.2d 415, 422 (1985).


6.  Among the factors which may affect the value of good will are the age, health, and professional reputation of the practitioner, the nature of the practice, the length of time the practice has been in existence, its past profits, its comparative professional success, and the value of its other assets.  Poore, 75 N.C. App. at 421, 331 S.E.2d at 271.


7.  The Poore factors set out in paragraph 5 are not exhaustive.  McLean v. McLean, 323 N.C. 543, 558, 374 S.E.2d 376, 385 (1988).


8.  Goodwill should be valued with great care because the practitioner will be forced to pay the former spouse tangible dollars for an intangible asset at a value “concededly arrived at on the basis of some uncertain elements.”  Poore, 75 N.C. App. at 421, 331 S.E.2d at 271.


9.  Goodwill can be valued by any legitimate method that measures its present value by taking into account past results, and not postmarital efforts.  Poore, 75 N.C. App. at 421, 331 S.E.2d at 271.


10.  Suggested approaches for valuing good will include market value, capitalization of excess earnings, average gross income, and comparable sales.  McLean, 323 N.C. at 558, 374 S.E.2d at 385; Conway v. Conway, 131 N.C. App. 609, 618, 508 S.E.2d 812, 818 (1998).


11.  The court may use a weighted average of the methodologies utilized by the experts in arriving at a value for good will.  Sharp v. Sharp, 116 N.C. App. 513, 528, 449 S.E.2d 39, 47, disc. rev. denied, 338 N.C. 669, 453 S.E.2d 181 (1994) (valuation of law practice by taking weighted average of capitalization of excess earnings, capitalization of earnings, partnership agreement and annual fee multiplier approaches approved).


12.  If practice is relatively new, the capitalization of excess earnings method should be used to value good will, if any.  Conway, 131 N.C. App. at 618, 508 S.E.2d at 819.


13.  The court must make specific findings as to the existence and value of the good will.  McLean, 323 N.C. at 558, 374 S.E.2d at 385.


14.   If no goodwill is found, the court must make findings of fact supporting that conclusion.  Draughon v. Draughon, 82 N.C. App. 738, 741, 347 S.E.2d 871, 873 (1986).


15.  The valuation will not be reversed if it “appears that the trial court reasonably approximated the net value of the practice and its goodwill, if any, based on competent evidence and on a sound valuation method or methods”.  Poore, 75 N.C. App. at 422, 331 S.E.2d at 272.
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Suzanne Reynolds, 3 Lee’s North Carolina Family Law ξξ 12-53 through 12-71 (5th ed. 2002).

Clarence E. Horton, Jr., Principles of Valuation in North Carolina Equitable Distribution Actions, Institute of Government, Special Series No. 10 (April 1993).

A. Doyle Early, Jr., Equitable Distribution – Valuation, Wake Forest University School of Law, Practical Family Law Deskbook 1999.

A. Doyle Early, Jr., Upon Reflection:  Consideration of Built-In Taxes and Other Tax Consequences in Equitable Distribution, 22 Fam. Forum 6 (Jan. 2002).

Michael A. Paschall, Kick the Habit:  The Excess Earnings Method Must Go!, 22 Fam. Forum 1 (June 2002).
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