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Why this topic?



(a) A lawyer shall not practice law in a jurisdiction 
where doing so violates the regulation of the legal 

profession in that jurisdiction.

(b) A lawyer who is not admitted to practice in this 
jurisdiction shall not:

(1) except as authorized by these Rules or other law, 
establish an office or other systematic and 

continuous presence in this jurisdiction for the 
practice of law; or

(2) hold out to the public or otherwise represent 
that the lawyer is admitted to practice law in this 

jurisdiction.



(c) A lawyer [not licensed in NC]*** does not engage in the unauthorized practice of law in this jurisdiction if 
the lawyer’s conduct is in accordance with these Rules and:

(1) the lawyer is authorized by law or order to appear before a tribunal or administrative agency in this 
jurisdiction or is preparing for a potential proceeding or hearing in which the lawyer reasonably expects to be 

so authorized;

(2) the lawyer acts with respect to a matter that arises out of or is otherwise reasonably related to the lawyer's 
representation of a client in a jurisdiction in which the lawyer is admitted to practice and the lawyer’s services 

are not services for which pro hac vice admission is required;

(3) the lawyer acts with respect to a matter that is in or is reasonably related to a pending or potential 
arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the 

lawyer’s services arise out of or are reasonably related to the lawyer's representation of a client in a jurisdiction 
in which the lawyer is admitted to practice and are not services for which pro hac vice admission is required; or

(4) the lawyer is associated in the matter with a lawyer admitted to practice in this jurisdiction who actively 
participates in the representation and the lawyer is admitted pro hac vice or the lawyer's services are not 

services for which pro hac vice admission is required.



(c) A lawyer [not licensed in NC]*** does not engage in the unauthorized practice of law in this jurisdiction 
and may establish an office or other systematic and continuous presence in this jurisdiction for the practice of 

law if the lawyer’s conduct is in accordance with these Rules and:

(1) the lawyer provides legal services to the lawyer’s employer or its organizational affiliates; the services are 
not services for which pro hac vice admission is required; and, when the services are performed by a foreign 
lawyer and require advice on the law of this or another US jurisdiction or of the United States, such advice is 

based upon the advice of a lawyer who is duly licensed and authorized by the jurisdiction to provide such 
advice; or

(2) the lawyer is providing services limited to federal law, international law, the law of a foreign jurisdiction or 
the law of the jurisdiction in which the lawyer is admitted to practice, or the lawyer is providing services that 

the lawyer is authorized by federal or other law or rule to provide in this jurisdiction.



(d) A lawyer [not licensed in NC]*** does not engage in the unauthorized practice of law in this jurisdiction 
and may establish an office or other systematic and continuous presence in this jurisdiction for the practice of 

law if the lawyer’s conduct is in accordance with these Rules and:

(1) the lawyer provides legal services to the lawyer’s employer or its organizational affiliates; the services are 
not services for which pro hac vice admission is required; and, when the services are performed by a foreign 
lawyer and require advice on the law of this or another US jurisdiction or of the United States, such advice is 

based upon the advice of a lawyer who is duly licensed and authorized by the jurisdiction to provide such 
advice; or

(2) the lawyer is providing services limited to federal law, international law, the law of a foreign jurisdiction or 
the law of the jurisdiction in which the lawyer is admitted to practice, or the lawyer is providing services that 

the lawyer is authorized by federal or other law or rule to provide in this jurisdiction.

(e) [pending comity application exception]. 

(f) A lawyer shall not assist another person in the unauthorized practice of law.

***



So what is the [un]authorized practice of law?

• Can be a source of confusion and uncertainty. 

• Impossible to define with precision.

• Depends on the specific facts at issue.

• Varies significantly by state, but……is always non-exclusive.

• Has significant policy ramifications. 



(Model) Rule 5.5 cmt 2

“[T]he definition of the practice of law is established by law and varies from 
one jurisdiction to another.” 

Note:

The ABA once tried to define the practice of law – and abandoned the effort.

See Task Force on the Model Definition of the Practice of Law, available at: 

https://www.americanbar.org/groups/professional_responsibility/task_force_mo
del_definition_practice_law/  



The practice of law 
(generally) limited to 
licensed lawyers.

Excepted from the prohibition on the UPL:
eg, legislature permits nonlawyer to represent 

others in administrative proceeding.

Excluded from the definition 
of the practice of law.



Restatement (Third) of the Law Governing Lawyers 
(2000)

§ 4 Unauthorized Practice by a Nonlawyer

Cmt. B. Unauthorized practice by a nonlawyer—in general. 

***The primary justification given for unauthorized practice limitations was that of 
consumer protection-to protect consumers of unauthorized practitioner services 
against the significant risk of harm believed to be threatened by the nonlawyer 
practitioner’s incompetence or lack of ethical constraints. 



The practice of law "is not confined to litigation, but extends to activities 
in other fields which entail specialized legal knowledge and ability. Often, 
the line between such activities and permissible business conduct by 
non-attorneys is unclear." 

Indeed, we have recognized "it is neither practicable nor wise" to attempt 
to formulate a comprehensive definition of what constitutes the practice 
of law.  Because of this ambiguity, what is, and what is not, the 
unauthorized practice of law is best decided in the context of an 
actual case or controversy. 

Linder v. Insurance Claims Consultants, Inc., 560 S.E.2d 612 (S.C. 2002)



The Pennsylvania Constitution vests with our [Supreme] Court the 
exclusive authority to regulate the practice of law, which includes the 
power to define what constitutes the practice of law. What constitutes 
the practice of law, however, is not capable of a comprehensive 
definition. For this reason, [the Supreme] Court has not attempted to 
provide an all-encompassing statement of what activities comprise the 
practice of law. Thus, we have determined what constitutes the 
practice of law on a case-by-case basis.

Harkness v. Unemployment Comp. Bd. of Review, 920 A.2d 162 (Pa. 2007)



Texas Govt. Code Title 2: Judicial Branch, Subchapter G: Attorneys

Subchapter 81: State Bar; Subchapter G: UPL

Sec. 81.101.  DEFINITION.  (a)  In this chapter the "practice of law" means 
the preparation of a pleading or other document incident to an action or 
special proceeding or the management of the action or proceeding on 
behalf of a client before a judge in court as well as a service rendered 
out of court, including the giving of advice or the rendering of any 
service requiring the use of legal skill or knowledge, such as preparing a 
will, contract, or other instrument, the legal effect of which under the 
facts and conclusions involved must be carefully determined.

(b)  The definition in this section is not exclusive and does not deprive 
the judicial branch of the power and authority under both this chapter 
and the adjudicated cases to determine whether other services and acts 
not enumerated may constitute the practice of law.



UPL Committee v. Parsons Technology, Inc. 

1999 WL 47235 (N.D. Tex. 1999)

(aka the Quicken Family Lawyer case)

“QFL goes beyond merely instructing someone how to fill in a 
blank form. While no single one of QFL’s acts, in and of itself” 
may constitute the practice of law, taken as a whole Parsons, 
through QFL, has gone beyond publishing a sample form book 
with instructions, and has ventured into the unauthorized 
practice of law.”



Texas Govt. Code Title 2: Judicial Branch, Subchapter G: Attorneys

Subchapter 81: State Bar; Subchapter G: UPL

Sec. 81.101.  DEFINITION.  

***

(c)  In this chapter, the "practice of law" does not include the design, 
creation, publication, distribution, display, or sale, including 
publication, distribution, display, or sale by means of an Internet web 
site, of written materials, books, forms, computer software, or similar 
products if the products clearly and conspicuously state that the 
products are not a substitute for the advice of an attorney.  ***



NC Gen. Stat. 84-2.1 "Practice Law" Defined

(a) The phrase "practice law" *** is defined to be performing any legal service for any 
other person, firm or corporation, with or without compensation, specifically including 
the preparation or aiding in the preparation of deeds, mortgages, wills, trust 
instruments, inventories, accounts or reports of guardians, trustees, administrators or 
executors, or preparing or aiding in the preparation of any petitions or orders in any 
probate or court proceeding; abstracting or passing upon titles, the preparation and 
filing of petitions for use in any court, including administrative tribunals and other 
judicial or quasi judicial bodies, or assisting by advice, counsel, or otherwise in any legal 
work; and to advise or give opinion upon the legal rights of any person, firm or 
corporation[.]

Provided, that the above reference to particular acts which are specifically included 
within the definition of the phrase "practice law" shall not be construed to limit the 
foregoing general definition of the term, but shall be construed to include the 
foregoing particular acts, as well as all other acts within the general definition.



NC Gen. Stat. 84-2.1 "Practice Law" Defined

(b) The phrase "practice law" does not encompass: 

 (1) The drafting or writing of memoranda of understanding or other mediation 
summaries by [certain] mediators at community mediation centers authorized by G.S. 
7A-38.5 or by mediators of employment related matters for The University of North 
Carolina or a constituent institution, or for an agency, commission, or board of the 
State of North Carolina. 

 (2) The selection or completion of a preprinted form by a real estate broker licensed 
under Chapter 93A of the General Statutes, when the broker is acting as an agent in a 
real estate transaction and in accordance with rules adopted by the North Carolina 
Real Estate Commission***

 (3) The completion of or assisting a consumer in the completion of various 
agreements, contracts, forms, and other documents related to the sale or lease of a 
motor vehicle as defined in G.S. 20-286(10), or of products or services ancillary or 
related to the sale or lease of a motor vehicle, by a motor vehicle dealer licensed under 
Article 12 of Chapter 20 of the General Statutes. 



NC Gen. Stat. 84-2.2 Exemption and additional requirements for Web site providers.

(a) The practice of law...does not include the operation of a Web site by a provider that offers consumers access to interactive software that generates 
a legal document based on the consumer's answers to questions presented by the software, provided that all of the following are satisfied: 

 (1) The consumer is provided a means to see the blank template or the final, completed document before finalizing a purchase of that document. 

 (2) An attorney licensed to practice law in the State of North Carolina has reviewed each blank template offered to North Carolina consumers, 

 (3)   The provider must communicate to the consumer that the forms or templates are not a substitute for the advice or services of an attorney.(3) 

 (4) The provider discloses its legal name and physical location and address to the consumer. 

 (5) The provider does not disclaim any warranties or liability and does not limit the recovery of damages or other remedies by the consumer.

 (6) The provider does not require the consumer to agree to jurisdiction or venue in any state other than North Carolina for the resolution of 
disputes between the provider and the consumer.

 (7) The provider must have a consumer satisfaction process. All consumer concerns involving the unauthorized practice of law made to the 
provider shall be referred to the North Carolina State Bar. The consumer satisfaction process must be conspicuously displayed on the provider's Web 
site.

(b) A Web site provider subject to this section shall register with the North Carolina State Bar prior to commencing operation in the State and shall 
renew its registration with the State Bar annually. The State Bar may not refuse registration.

(c) Each Web site provider subject to this section shall pay an initial registration fee in an amount not to exceed one hundred dollars ($100.00) and an 
annual renewal fee in an amount not to exceed fifty dollars ($50.00).  



State v. Pledger

A person, firm or corporation having a primary 
interest, not merely an incidental interest, in a 
transaction, may prepare legal documents 
necessary to the furtherance and completion of the 
transaction without violating G.S. §84-4. 

The statute was not enacted for the purpose of 
conferring upon the legal profession an absolute 
monopoly in the preparation of legal documents; 
its purpose is for the better security of the people 
against incompetency and dishonesty in an area 
of activity affecting general welfare. 

127 S.E.2d 337 (N.C. 1962)



Restatement (Third) of the Law Governing Lawyers 
(2000)

§ 4 Unauthorized Practice by a Nonlawyer

Cmt. B. Unauthorized practice by a nonlawyer—in general. 

***The primary justification given for unauthorized practice limitations was that of 
consumer protection-to protect consumers of unauthorized practitioner services 
against the significant risk of harm believed to be threatened by the nonlawyer 
practitioner’s incompetence or lack of ethical constraints. 



Consumer 
Protection

Access to 
Legal Services



https://www.frontlinejustice.org/the-crisis



https://www.frontlinejustice.org/the-crisis





Consumer 
Protection

Access to 
Legal Services







Consumer 
Protection

Access to 
Legal Services



Who are the "nonlawyer" legal services 
providers?









New York County Lawyers’ Ass’n. v. Dacey 

“Does the writing, publication, advertising, sale and distribution of “How To 
Avoid Probate!” constitute the unauthorized practice of law * * *? It cannot 
be claimed that the publication of a legal text which purports to say what 
the law is amounts to legal practice. And the mere fact that the principles 
or rules stated in the text may be accepted by a particular reader as a 
solution to his problem does not affect this. *** So also with forms.” 

234 N.E.2d 459 (N.Y. 1967) 









Polaski v. Lee (E.D.N.C.)



Polaski v. Lee (E.D.N.C.)



Polaski v. Lee (E.D.N.C.)



In re: SC NAACP Housing Advocate Program



In re: SC NAACP Housing Advocate Program



In re: SC NAACP Housing Advocate Program



In re: SC NAACP Housing Advocate Program



Technology (aka the nonhuman service providers)



The court is not yet comfortable that it understands the overall 
process of preparing more complex documents, and hopes to 
develop a greater understanding of how the branching software 
process is implemented in preparing such documents, including 
whether and how a customer's answer to one question effects 
what further parts of the template are offered and what further 
choices the customer is asked to make. 

Questions include, for example, if a customer makes one choice 
presented to him by the branching software, are there portions of 
the template that are then never shown to the customer? If so, 
what is the reasoning behind and the legal significance of the 
software's determination not to present that portion of the form? 
*** Does the LegalZoom software effectively make choices for its 
customer?

LegalZoom.com,Inc. v. NC State Bar
2014 WL 1213242 (N.C.  Super Ct. Mar. 24, 2014)



A fair reading of the complaint in the light most favorable to Lola 
is that he provided services that a machine could have provided. 
The parties themselves agreed at oral argument that an individual 
who, in the course of reviewing discovery documents, undertakes 
tasks that could otherwise be performed entirely by a machine 
cannot be said to engage in the practice of law.

[Contract lawyer doing document review sued for overtime. Not 
practicing law, and therefore may be eligible for overtime under 
FLSA.]

Lola v. Skadden, Arps, Slate, Meagher & Flom LLP
620 Fed Appx. 37 (2d Cir. 2015) (applying NC law) 





What = practice of law in Florida?

. . .if the giving of [the] advice and performance of [the] services affect 
important rights of a person under the law, and if the reasonable protection 
of the rights and property of those advised and served requires that the 
persons giving such advice possess legal skill and a knowledge of the law�
greater than that possessed by the average citizen, then the giving of such 
advice and the performance of such services by one for another as a 
course of conduct constitute[s] the practice of law.

The Florida Bar v. Sperry, 140 So. 2d 587, 591 (Fla. 1962), judg. vacated on 
other grounds, 373 U.S. 379 (1963) 



The TIKD Facts



TIKD Terms & Conditions



TIKD Majority



TIKD Dissent



TIKD Dissent



• Calls itself the first “robot lawyer; created by 17- year-old nonlawyer.
• Original purpose was to contest parking tickets.
• Now allows filing small claims with utility providers and others, including credit cards, etc.
• Helps get refunds on hotels, flights, free trials, etc. 
• Includes a chatbot that helps obtain visas and green cards. 
• In February 2023, DoNotPay was expected to make its debut in a California court in February 

when a traffic court defendant “planned on using the company’s AI-powered technology to 
essentially guide him through his defense.” The plan was dropped after state bar 
officials threatened to prosecute.

DoNotPay Lawsuits: A Setback for Justice Initiatives, via Bloomberg Law March 28, 2023, available at: 
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-donotpay-lawsuits-a-setback-for-justice-initiatives



What about generative AI and UPL?



Questions?
Ellen Murphy

Professor of Practice 
Wake Forest School of Law

murphyme@wfu.edu


