Contempt

in North Carolina Courts L

New Superior Court Judge
Training

January 2023 "Hah! — I've been found in contempt
by better judges than you!"

@ scHOOL gﬂovmmm www.sog.unc.edu

SOG contempt resources (selected)

* North Carolina Trial Judges’ Bench Book, DCJ
Volume 2, Chapter 4, Contempt (most
comprehensive)

* Contempt (overview), AOJ Bulletin, M. Crowell 2015:
(http://sogpubs.unc.edu/electronicversions/pdfs/aojb1503.pdf)

* Contempt of Court - Online training module
(https://www.sog.unc.edu/courses/online-modules/contempt-court)

* Numerous blog posts at “On the Civil Side”:
(civil.sog.unc.edu/)

* Numerous blog posts at Criminal Law Blog
(nccriminallaw.sog.unc.edu)

Contempt authority is
statutory

NC Gen. Stat. Chapter 5A
Criminal Contempt
Civil Contempt
Contempt by Juveniles



http://sogpubs.unc.edu/electronicversions/pdfs/aojb1503.pdf
https://www.sog.unc.edu/courses/online-modules/contempt-court
https://civil.sog.unc.edu/
https://nccriminallaw.sog.unc.edu/

CRIMINAL CIVIL
To punish for an act To coerce compliance
already committed with court order
G.S. 5A-11 to 5A-17 G.S. 5A-21 to 5A-26
@ING,.......

A person can’t be held in civil and criminal
contempt for same act.

-G.S. 5A-12(d), -21(c), -23(g)

Kolczak v. Johnson, 260 NC App 208 (2018)

« Trial court found civil contempt for violations of custody order:

« failing to inform father of certain events as required by the custody order,

« failing to give father the right of first refusal when she needed childcare for the child as
specified in the custody order,

+ allowing her husband to be present when the children were at her home when order
provided that children were to have no contact with the husband, and

+ scheduling the children for camps during times that interfered with father’s custodial time
with the children.

« Court of Appeals stated:

* Itis not “apparent how an appropriate civil purge condition could coerce the defendant to
comply with the court order as opposed to punishing her for a past violation.”



https://appellate.nccourts.org/opinions/?c=2&pdf=36082

Reynolds v. Reynolds, 356 NC 287 (2002), adopting dissent in 147 NC App 566 {2001)

¢ Criminal or Civil ?

* “Defendant is guilty of ... contempt and ordered an active
sentence of thirty days in [jail] suspended on the following
conditions:

* Defendant's postinﬁ\of a cash bond or security of at least $75,000.00 to
secure and assure the timely payment of future cash child support;

* Defendant immediately pa}/]ing Plaintiff's attorneY the sum of $212.52
e

“representing interest on the four delinquent child support payments”;

« Defendant timely paying each cash child support amount due; and

ds
Defendant immediately paying $10,000.00 in"attorney's fees.

CRIMINAL

To punish for an act
already committed

G.S. 5A-11 to 5A-17

o
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Criminal contempt - Grounds

(1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.

(2)  Willful behavior committed during the sitting of a court in its immediate view and presence and directly tending to impair
the respect due its authority.

(3)  Willful disobedience of, resistance to, or interference with a court's lawful process, order, directive, or instruction or its
execution.

(4)  Willful refusal to be sworn or affirmed as a witness, or, when so sworn or affirmed, willful refusal to answer any legal and
proper question when the refusal is not legally justified.

(5)  Willful publication of a report of the proceedings in a court that is grossly inaccurate and presents a clear and present
danger of imminent and serious threat to the administration of justice, made with knowledge that it was false or with reckless
disregard of whether it was false. No person, however, may be punished for publishing a truthful report of proceedings in a court.
(6)  Willful or grossly negligent failure by an officer of the court to perform his duties in an official transaction.

(7)  Willful or grossly negligent failure to comply with schedules and practices of the court resulting in substantial interference
with the business of the court.

(8)  Willful refusal to testify or produce other information upon the order of a judge acting pursuant to Article 61 of Chapter
15A, Granting of Immunity to Witnesses.

(9)  Willful communication with a juror in an improper attempt to influence his deliberations.

(9a)  Willful refusal by a defendant to comply with a condition of probation.

(9b)  Willful refusal to accept post-release supervision or to comply with the terms of post-release supervision by a prisoner
whose offense requiring post-release supervision is a reportable conviction subject to the registration requirement of Article 27A
of Chapter 14 of the General Statutes. ... “Willful refusal to accept post-release supervision or to comply with the terms of post-
release supervision" includes, but is not limited to, knowingly violating the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervisee's sentence.

(10)  Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

G.S.5A-11(a)
mUNG......
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Criminal contempt - Grounds

(1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings
(2)  Willful behavior committed during the sitting of a court in its immediate view and presence and directly tending to impair
the respect due its authority.

(3)  Willful disobedience of, resistance to, or interference with a court's lawful process, order i~ or instruction or its
execution.

(4)  Willful refusal to be sworn or affirmed as a witness. o answer any legal and

proper question when the refusal is not les=!"

(5)  Willful publicatinn -~ Ylear and present
danger of immine e or with reckless
disregard of whet! aceedings in a court,

(6)  Willful or g on.
(7)  Willful or grc
with the business of

supstantial interference

(8)  Willful refusa . weorder of a judge acting pursuant to Article 61 of Chapter
15A, Granting of Imm:

(9)  Willful commu —wren@ JUror in an improper attempt to influence his deliberations.

(9a)  Willful refusal by a defendant to comply with a condition of probation.

(9b)  Willful refusal to accept post-release supervision or to comply with the terms of post-release supervision by a prisoner
whose offense requiring post-release supervision is a reportable conviction subject to the registration requirement of Article 27A
of Chapter 14 of the General Statutes. ... “Willful refusal to accept post-release supervision or to comply with the terms of post-
release supervision" includes, but is not limited to, knowingly violating the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervisee's sentence.

(10)  Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

G.S.5A-11(a)
ONG e
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Criminal contempt - Grounds

(2) Willful behavior committed during the sitting of a
court and directly tending to interrupt its proceedings.

Examples:

* Attorney repeatedly demanding to be heard (after warnings to stop) and inciting
his purported client to disrupt proceedings. In re Nakell (1991).

* Mobile phone ringing? See State v. Phair (2008)

(9)  Willful communication with a juror in an improper attempt to influence his deliberations.
(9a)  Willful refusal by 2

fendant to comply with a condition of probation.

(9b)  Willful refusal to accept post-release supervision or to comply with the terms of post-release supervision by a prisoner
whose offense requiring post-release supervision s a reportable conviction subject to the registration requirement of Article 27A
of Chapter 14 of the General Statutes. ... “Willful refusal to accept post-release supervision or to comply with the terms of post-
release supervision" includes, but is not limited to, knowingly viola

g the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervisee's sentence.

(10)  Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

11

http://nccriminallaw.sog.unc.edu

Contempt and Cellphones

00006%

A couple of this blog's recent Friday News Roundups have linked offbeat stories about contempt
and celphones. Tn the first a Michigan judge held himself in contempt and ordered a $25 fine when
his celphone rang in court. The second story was the federal Sixth Circuit upholding a 30-day
contempt sentence for a courtroom spectator caught texting in federal district court. Actually it was
more than that, as he later admitted to also using his phone to photograph his friend being
sentenced. After al, what are friends for?

Some readers might be wondering about contempt and celphones in North Carolina courtrooms. In
the Tar Hesl state you might be held in contempt if your phone goes off, though not necessariy.
Here is a brief primer on contempt and some observations about cellphones.

There are two kinds of contempt, civiland criminal. Civil contempt is used only when a person s
currently disobeying a court order, and its only sanction s to lock up the person unti they comply
with the order. The most common example is the deadbeat father not paying chid support. He.
does not get a set sentence; he stays in Jail untl he pays, and he gets out just as soon as he,
catches up on the support,

Criminal contempt can be for any of & number of behaviors isted in the statute. The most common
are distupting or showing disrespect for the court, not following the court schedule, refusing to
testiy. It's shouting at the judge, cursing, refusing to sit down, coming late to court — the stuff
people usually think about when they hear the word “contempt.” Refusing to obey a court order
also may be criminal contempt, just as it may be civ contempt. But it can't be both, the judge has
to choose one, either v or criminal contempt. The diference between the two is that criminal
contempt s used to punish the person for past behavior; civi contempt is used to get the person
to comply. Criminal contempt carres a set punishment which can be a fine of up to $500 and/or
Jailfor up to 30 days; civi contempt s jal unt the order is compled with

12
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Smartphones, YouTube, and criminal contempt

“This entry was contrbuted by Ann Anderson on July 21, 2017 at 2:39 pm and s fled under Civil Practice, Contempt.

Earlier this week, Anitra Burrows, a spectator at Bill Cosby's sexual assault trial, was found quilty of
contempt of court for posting recordings to YouTube of the closing arguments. A Pennsylvania trial
court judge sentenced her to 50 hours of community service for her actions. She admitied she violated
a court order, but apparently she had been wiling to take the risk. According to ABC News, she
‘viewed Cosby's celebrated sexual assault trial as the ‘one time’ she might produce a viral online

video."” Pennsylvania courts have some pretty strict rules about recording trials. For this high-profile

case in particular, though, the court had also entered a specific decorum order barring any recording
or any communication from any device within the courtroom

OOE®®

| UNG
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Of course, all this happened in the context of Pennsylvania court rules. So let's look at whether a
smartphone-wielding spectator in a North Carolina trial (civil or criminal) could be subject to a contempt
order for similar behavior. | believe the answer is yes, under the right circumstances.

Criminal contempt - Grounds

(2) Willful behavior committed during the sitting of a
court in its immediate view and presence and directly
tending to impair the respect due its authority.

Examples:

* Yelling at/insulting the judge.
+ Coming to court drunk. State v. Ford (2004)
* Racial slur directed at court officer. State v. Johnson (2015) (unpub’d)
« Refusal to rise/stand when directed. State v. Randall (2002)

whose offense requiring post-release supervision is a reportable conviction subject to th
of Chapter 14 of the General Statutes

P v
e registration requirement of Article 27A
“Willful refusal to accept post-release supervision or to comply with the terms of post-
release supervision" includes, but is not limited to, knowingly violating the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervisee's sentence.

(10)

Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

il
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Criminal contempt - Grounds

(2) Willful behavior committed during the sitting of a

cotirt in itc immadiata view ang presence and direct]y
“Courtroom decorum and function : .

depends on the respect shown by its due its aUthorlty'
officers and those in attendance. R

Unexcused refusal[] to stand creates a rift

in that respect and interrupts the normal

proceedings of the court.”

Racial sluf directed at court officer. State v. Johnson (2015) (unpub’d)

Refusal to rise/stand|when directed. State v. Randall (2002)
(o5

WIFT refeaT o Accent b

i FoEOTmP

whose offense requiring post-release supervision is a reportable conviction subject to the registration requirement of Article 27A
of Chapter 14 of

by apriconer
the General Statutes.
rele

“Willful refusal to accept post-release supervision or to comply with the terms of post
e supervision" includes, but is not limited to, knowingly violating the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervisee's sentence.
(10)  Any other act or omission specified else

re in the General Statutes of North Carolina as grounds for criminal contempt.

o|NNG........
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Criminal contempt - Grounds

ing of a court and directly tending to interrupt its proceed

(1) illful behavior committed during the

(2)

(3) Willful disobedience of, resistance to, or interference

with a court's lawful process, order, directive, or

instruction or its execution.

tine of a court in its immediate view and presence and directly tending to impair

Villful behavior committed during

Examples:
* Attempting to coerce witness not to obey subpoena. State v. Wall (1980)

« Disobeying order to turn over control of assets to receiver. Osmar (1979)

+ Disobeying order to keep children away from sex offender. State v. Mastor (2015)

« Juror conducting own investigations. State v. Pierce (1999)

i = D! o oy
release supervision" includes, but is not limited to, knowingly violating the terms of post-release supervision in order to be
returned to prison to serve out the remainder of the supervi
(10)  Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.

Criminal contempt - Grounds

Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.
Iy tending to impair

(1)

avior committed during the sitting of a court in its immediate view and presence and direc

s authority.

(3)  Willful disobedience of, resistance to, or interference with a court's lawful process, order, directive, or instruction or its
execution

(4)  Willful refusal to be sworn or affirmed as a witness, or, when so sworn or affirmed, willful refusal to answer any legal and
proper question when the refusal is not legally justified

(6) Willful or grossly negligent failure by an officer of the
court to perform his duties in an official transaction.

WIth the business of the court

Examples:

* Attorney twice attempting to introduce polygraph results in criminal trial. In re
Cogdell (2007)

« Attorney repeatedly failing to comply with Rape Shield Statute when questioning
witness. State v. Okwara (2012)

110) ecified elsewhere T the General Statutes of North Carolina as eround: contemt
(1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.

(2)  Willful behavior committed during the sitting of a court in its immediate view and presence and directly tending to impair
the respect due its authority

(3)  Willful disobedience of, resistance to, or interference with a court's lawful process, order, directive, or instruction or its

execution

(4)  Willful refusal to be sworn or

(s)

(7) Willful or grossly negligent failure to comply with
schedules and practices of the court resulting in
substantial interference with the business of the court.

Example:
* Attorney abandoned client just before probation hearing because hadn’t been paid.
State v. Key (2007)

* But, State v. Chriscoe (1987): Failure of witness to appear promptly at 9:30 was not
violation of order because not subpoenaed, not disruptive to schedule.




Criminal contempt - Grounds

g of a court and directly tending to interrupt its proceedings

“[T[hat degree of g of a court in its Imm
interference with the court’s
business that is real, and not

mOmentary or i"usory.” witness, or, when so sworn or affirmed, willful refusal to answer any legal and
fied

ate view and presence and directly tending to impair

erference with a court's lawful process, order, directive, or instruction or its

5)  Willful publicatiof of a report of the proceedings in a court that is grossly inaccurate and presents a clear and present

(7) Willful or grossly negligent failure to comply with
schedules and practices of the court resulting in
(substantial interference)with the business of the court.

Example:

« Attorney abandoned client just before probation hearing because hadn’t been paid.
State v. Key (2007)

* But, State v. Chriscoe (1987): Failure of witness to appear promptly at 9:30 was not
violation of order because not subpoenaed, not disruptive to schedule.

Criminal contempt - Punishment

. o Suspended sentences
| m p risonme nt u p allowed with conditions.
| -State v. Key
(2007)
tO 3 0 d ays; If appealed, bail hearing
- required.
-5A-17

Censure; and/or
Fine Up to SSOO Judge can withdraw or

reduce a sentence any time
“if warranted by the conduct
of the contemnor and the

ends of justice.”
5A:12(c)

il
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sog.unc.edu
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Carolina Criminal Law

A UNC School of Government Blog

Consecutive Sentences for Criminal Contempt
Pos

SEARCH

0006 %"

One of the first posts T wrote on this blog was about the punishment for criminal contempt. The
post included a discussion about whether sentences for contempt could be run consecutively
—something our appelate courts hadn't yet ruled on at the time. In State v. Burrow, decided last
week, the court of appeals approved a trial court’s orders sentencing a defendant to six
consecutive 30-day terms of imprisonment for contempt.

LINKS

SUBSCRIBE
Burrow involved a defendant tried and convicted for attempted felony breaking or entering. He was
also convicted of being a habitual felon, raising the punishment class for the attempted breaking or
entering from Class I to Class E. The jury found an aggravating factor. The judge found that it
outweighed the lone mitigating factor and sentenced the defendant from the top of the aggravated
range for Prior Record Level VI: 63-88 months.

Email *

In addition to the felony sentence, the court entered six orders finding the defendant guity of direct

criminal contempt. The appelate opinion in Burrow doesn't give much detail about what happened, Ll
but the trial court orders themselves, avaiable as part of the appelate record, do T
T :
5 Cotit and dictng CATEGORIES

the defendant’s trial on Tuesday, 12 May 2015, in Surry County, in the absence of the jury and.
j i s s jury trial, when the Court
was instructing the defendant’s wife, Ms. Amber Childress, not to move about the courtroom




Direct
contempt
only

Summary proceeding

Criminal contempt - Procedure

Plenary proceeding

All indirect
contempt

Direct contempt
(at court’s option)

Summary proceeding

Direct
contempt

only

Criminal contempt - Procedure

“Direct criminal contempt” is act of
contempt committed:

* Within sight or hearing of presiding
judicial official; and

* In, or in immediate proximity to,
room where proceedings are being
held; and

« Likely to interrupt or interfere with
matters before the court.

Summary proceeding
appropriate “when necessary
to restore order or maintain
dignity and authority of the

court.”

Criminal contempt - Procedure

Summary proceeding

Direct
contempt
only

1. Judge gives person
summary notice of
charges

2.[Judge must give “summary
opportunity to respond.”




Criminal Contempt - Procedure

“summary opportunity to respond”

“...[ilntended not to provide for a hearing, or anything
approaching that...but merely to assure that the alleged
contemnor had an opportunity to point out instances of gross
mistake about who committed the contemptuous act or matters

of that sort.”

For an SOG instructional video
see
https://www.sog.unc.edu/cours
es/online-modules/contempt-

-Official commentary to 5A-14 (quoted often in cases)

court Video
o[ue.....
IIS H d”
ummary opportunity to respon
In re Korfmann, 786 S.E.2d 768
(N.C. App. 2016).
Trial judge: Court of Appeals:
This Court takes the strong position that technology is
not to be utilized by jurors and, in fact, this jury has Contempt order
been warned several times not to use. VACATED:
In my opinion the utilization by the juror is blatantly
disrespecting the Court’s order not to use. . .
“The trial court did not
Sir, I think that what I am going to do with you is I am . Il h
going to send you to Wilson County Jail for 30 days for give appellant the
failing to follow the order given to you by this Court. necessary ’Summary
The ladies and gentlemen of this jury are now excused. notice of the charges and
You can get a certificate as to where you have been for .
the last several days. You are excused. a summary opportunity
This gentleman is in your custody. to respond[.]”
B[UNG...c
. 1. Judge gives person
mm r N ;
Su ary p OCEEd g summary notice of
charges
. 2. Judge must give “summary
D|reCt opportunity to respond.”
3. Judge finds facts
co ntempt supporting summary
imposition of measures.
on/z + Must find willfulness. .
(Failure is fatal.)
* Must state facts found
“beyond reasonable
doubt.” (Failure is fatal.
m|UNE......



https://www.sog.unc.edu/courses/online-modules/contempt-court

['STATE OF NORTH CAROLINA
|

AOC-CR-390]

DIRECT CRIMINAL CONTEMPT!
SUMMARY PROCEEDINGS!
FINDINGS AND ORDER
o8 sttt

Criminal contempt - Procedure

Plenary proceeding

All indirect
contempt

Direct contempt
(at court’s option)

* [Show cause order
o Must state facts upon which
order is based.
o Form: AOC-CR-219
* Hearing (non-jury trial)
o Burden of proof on State
o Beyond a reasonable doubt
o Indigent entitled to counsel
o Self-incrimination protection
applies.
* Order
o Guilty or not guilty
o Findings of fact required.
o Must find willfulness (or
prior warning).
o Must state “beyond reasonable
doubt.” Failure is fatal.

Criminal contempt - Procedure

Plenary proceeding

All indirect
contempt

Direct contempt
(at court’s option)




AOC-CR-219——

—er oROER, ENONGS AN

e
: JURY SUM! 3
T

»

UDGM‘;N ) -
y cosTS. O JONS.

APPEAR PUR

Criminal contempt - Appeal

District court

Superior Court
(de novo)

Court of Appeals

Superior court ——
(on the record)

o/we.....
33
CRIMINAL CIVIL
To punish for an act To coerce compliance
already committed with court order
G.S. 5A-11 to 5A-17 G.S. 5A-21 to 5A-26
mUNC....




CIVIL

To coerce compliance
with court order

G.S. 5A-21 to 5A-26

Civil contempt

* Only purpose is to coerce compliance with a court order
after court concludes party has the present ability to comply
with the order

36

Civil contempt — The Remedy

Imprisonment

—Until complies with
purge condition(s)

¢ For child support — indefinite

* NO DAMAGES (c.q., slevins .
TWeTch, COR 2000

¢ NO FINES (5a-21(d)
* For non-monetary orders —indefinite . Attorney fee-shifting

* For other monetary orders — indefinite  allowed

But re-commitment required °':Iy\'/2: limited
at 90 days with de novo hearing. AL
i general civil?
One year maximum. o Certain domestic
judgments




Civil contempt — The basis

Failure to comply with an order of a court if_

The order remains in force;

The purpose of the order is served by compliance;
Noncompliance by the person to whom the order is
directed is willful; and

The person to whom the order is directed is
able to comply or is able to take reasonable

measures to comply.
G.S.5A-21(a)

Civil contempt — The basis

Failure to comply with an order of a court if_

The(order remains in force; “entered” (eq.

. Spe . Spears, COA 2016
The purpose of the order is served by o i war 20t

Noncompliance by the person to whom the order is
directed is willful; and

The person to whom the order is directed is

able to comply or is able to take reasonable
measures to comply.

G.S. 5A-21(a)

Consent

Orders

[ General rule: —

e If court approves and adopts
agreement of parties,
contempt is not available

® See Crane v. Green, 114 NC App
105 (1995)

o If court makes findings of fact
and conclusions of law,
contempt is available
* See Nohejl v. First Homes of

Craven County, Inc., 120 N.C. App.
188 (1995)

[ Domestic Relations Cases —

¢ All consent orders are enforceable
by contempt

* Henderson v. Henderson, 307 NC 401
(1983)

* Walters v. Walters, 307 NC 381 (1983)

40




Civil contempt — The bas|" 'ntentional/

deliberate
failure to
Failure to comply with an order of a cc comply
The order remains in force; « Had ability
The purpose of the order is to comply

Noncompliance by thé person to whom the order is
directed is - and

The person to whom the order is directed is_

able to comply or is able to take reasonable
measures to comply.

G.S. 5A-21(a)
@UNC.......
41
- s |ntentional/
Civil contempt — The basi ;
deliberate
failure to
Failure to comply with an order of a cc
comply

The order remains in force;

iy
%@ to compl
Noncompliance by the-pérson to whom the order is
directed is and

The person to whom the order is directed is_
@or is able to take reasonable

measures tocomply.

The purpose of the order is ser

G.S. 5A-21(a)

‘ Which often means “to pay” ‘

Civil contempt — “Ability” to pay

Inadequate findings
Able to work (“able-
bodied”)

“not incompetent”

“x amount of education and
experience”

“able to work in x industry”

“is employed” (or “has been
employed since...”)

- Clark, 171 N.C. App. 120 (2005); Hodges, 64
N.C. App. 550 (1983)

More specificity needed

Liquid assets
— Or, [for purge] assets that can

be liquidated (“reasonable
measures”)

Available/disposable income

Other available
funds/resources

Other reasonable steps




Court must include:
Findings as to elements in G.S. 5A-21(a).

Non-compliance with order that

Remains in force;

The purpose of the order is served by compliance;
Noncompliance by the person to whom the order
is directed is willful; and

The person to whom the order is directed is able to
comply or is able to take reasonable measures to comply.

If contempt found, how the contemnor may
purge.

Civil contempt — Court’s order

What are the facts
constituting the
non-compliance?
¢ What
acts/omissions?
* How was it
willful ?
¢ Intent
+ Ability

Court must include:
Findings as to elements in G.S. 5A-21(a).

Non-compliance with order that

Remains in force;

The purpose of the order is served by compliance;
Noncompliance by the person to whom the order
is directed is willful; and

The person to whom the order is directed is able to

Civil contempt — Court’s order

What are the facts
constituting the
non-compliance?
* What
acts/omissions?
* Howwasit
willful ?
Intent
* Ability

comply or is able to take reasonable measures to comply.

If contempt found, how the contemnor may

Civil contempt — purge conditions

Defendant must “hold the keys to the jail”

p—




Civil contempt — purge conditions

* Present ability to do (not future, open-ended, or
“indefinite” (wellons, 229 N.C. App. 164 (2013))
— Yes: D must “pay $1000”; or D must “turn over the car to plaintiff”
— No:

“D must pay child support obligations as they come due”

“D must pay $500 per month”

“D may not remove the child from North Carolina in the future without
court permission.” Ning Gao (2013)

* Clear conditions.
— Yes: “Pay $x.” “Deliver car to Plaintiff’s home.” “Execute x document.” “Pay
child’s outstanding tuition.” “Pay existing credit card balance.” (Watson 2007)

— No:
“D shall not harass or interfere with Plaintiff’s custody of the children.”
Scott v. Scott, 157 N.C. App. 382 (2003)
“D shall not at any time...punish the minor children in any manner that is
stressful, abusive, or detrimental.”
Cox v. Cox, 133 N.C. App. 221 (1999)

GS 5A-22(a)

* A person imprisoned for civil contempt must
be released when his civil contempt no longer
continues.

* The order of the court holding a person in
civil contempt must specify how the person
may purge himself of the contempt.

48

i * “A civil contempt proceeding
does not command the

Watson . .

187 NC App 55 (2007) procedural and evidentiary

safeguards that are required by

criminal contempt proceedings.”

* Why??

49



Civil
contempt

* Contemnor must ‘hold the keys to the jail’

* Because contemnor can walk out of the jail
at any time, there is no right to counsel or
other safeguards required in criminal cases
where liberty is in jeopardy

* Turnerv. Rogers, 564 US 431 (2011)(no right to
counsel for child support contempt)

Cf. McBride v. McBride, 334 NC 124

(1993)(right to counsel for child support

contempt)

Wilson v. Guinyard, 254 NC App

229(2017)(right to counsel in non-child support

civil contempt is determined on a case-by-case
basis)
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Civil
Contempt
Procedure

« Civil initiated either by:
* Motion filed by a party.
* GS5A-23(al)
+ Show cause order from court.
¢ GS5A-23
* No statutory authority to issue
order for arrest for failing to show
up

« If initiated by motion, moving party has burden
of going forward at hearing

« If initiated by show cause order, respondent
obligor has burden of going forward at hearing.
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Civil
Contempt
Procedure

Show cause
cannot issue
unless judicial

The finding of
probable
cause justifies
the shifting of
the burden of
presenting
evidence in
the contempt
trial

determines,
based on
verified

motion and

sworn

statement,
there is
probable
cause to

* Requires
information
sufficient to

warrant a

believe obligor
is in civil
contempt.

prudent man in
believing
obligor is in
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vi i dings of fact
il contempt must contain fin 85 «
Orde(r)gfe(cil\éy evidence in the record establllshlirt1ﬁ the
fi:’f)epndant has the present ability to comply wi

purge ordered

* See Durham DSS ex rel Alston v. Hodges, COA
I_ZTUTS—g_anuarx

There is no contempt by default

« http://civil.sog.unc.edu/no-default-judgment-
F&)ans—i_g_e

ivi tempt-
. htts://cwll.sounc.eu/con
ESTaDITSNME-abiMty-to-pay
« Tigani v. Tigani, 805 SE2d 546 (NC App 2017)
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“On the Civil Side” blog: civil.sog.unc.edu

Home | About |

@ No Default Judgment in Contempt

@ T ery was convbued by CheryHowes o sy 1, 20152500 am and s fiod uncer

i Law, ChaPractce, Farmy Low,

rapporied Y InAngs offactshowngrespondent actuty o s abilty 10 comply or to take
evidence

has the abiy to comply simply because the res
to comply

o0 bY defauit - a court cannot assume a responden
Pondent fais to prove he/she does not have the abiity

Civil Contempt
A el contempt proceeding can be initated i one of three ways:

° Pursuant 0 G5 54.23(a1). by fing a veried motion, or motion along with an affidavit, ang a
notice of hearing on the contempt motion: or

© Pursuant 10 GS 34.23(a). by iing a vertfed moton, or a motion along with an affidavit, that
ncludes a request for a show cause order.

© And forchid support contempt only. pursuant o G 20:13.9). by ilng an affidavit ang asking
2Judge or a clerk to issue a show cause order

11 3l three stuations, the court can hoid the respongent in civil contempt only if the

il
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Civil contempt - Appeal

To Court of Appeals
Within 30 days ) 3
Immediately appealable due to “substantia
right”
“On the record” review

o/ ...
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https://appellate.nccourts.org/opinions/?c=2&pdf=35525
http://civil.sog.unc.edu/no-default-judgment-in-contempt/
https://civil.sog.unc.edu/contempt-establishing-ability-to-pay/

