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After All
Evidence

Directed Verdict
after Plaintiff's
Evidence

Standard: Evidence of plaintiff Standard: After all evidence, no
provides no basis for jury to basis in evidence for jury to
decide in plaintiff’s favor. (There’s decide in favor of non-movant.
not “more than a scintilla of (Again, there’s not “more than a
evidence” in plaintiff’s favor.) scintilla of evidence” in non-

movant’s favor.)

This motion is necessary in order
to preserve right to move for
JNOV.
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JNOV and New Trial

Directed Verdict Directed Verdict T
NEIElC Notwithstanding
after Plaintiff’s After Al :
Evidence Evidence hellerlcy
(Nov)

Standard: Same as directed
verdict. (Itis a “renewal” of the
directed verdict motion.)

Must be made within 10 days of
entry of judgment.

Court may also grant JNOV on
own motion (same 10-day
deadline)

Nags Head v. Richardson (COA July 2018)

Town filed condemnation of Jury verdict: 60K
temporary easement for beach for value of
renourishment. easement

Trial court granted JNOV (on own motion,
sort of) after concluding that Town was

already entitled to access through the -'5—:
public trust doctrine. (See RS p. 24)

COA: REVERSED.

JNOV is a renewal of a directed verdict motion.
No JNOV on grounds not asserted by the movant
at directed verdict.

JNOV and New Trial

Directed Verdict Directed Verdict NG
NIl Notwithstanding
after laintiff’s After Al .
Evidence Evidence helerdicy
(INOV)

Standard: Verdict is against the great
weight of the evidence, jury misconduct,
new evidence, or other reasons in 59(a).

Motion must be served within 10 days of
entry of judgment.

Often combined with JNOV motion.
Court must rule on both. 50(c)(1).

Little Lamb, Inc. v. Mary
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JNOV and Punitive Damages

General JNOV standard:
*Whether there was “more than a scintilla”
of evidence to support the jury’s verdict.

*Viewing the evidence in the light most
favorable to the non-movant.
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IJNQV and Punitive Damages

JNOV on a punitive damages verdict:

“Whether the non-movant produced ‘clear and
convincing evidence’ by which the jury could find one
of the aggravating factors necessary for punitive
damages—fraud, malice, or willful/wanton conduct.”

Scarborough v. Dillard’s, Inc., 363 N.C. 715 (2009).

IJNQV and Punitive Damages

In making its decision to deny or grant a JNOV on a
punitive damages claim, the trial court must issue a
written opinion as set forth in 1D-50, or the case will
be remanded to the trial court upon appeal.

Springs v. City of Charlotte, 209 N.C. App. 271 (2011);

Hudgins v. Wagoner, 694 S.E.2d 436 (N.C. App. June 15,
2010).

IJNQV and Punitive Damages

§ 1D-50. Judicial review of award.

When reviewing the evidence regarding a finding by the trier of fact concerning liability for
punitive damages in accordance with G.S. 1D-15(a), or regarding the amount of punitive
damages awarded, the trial court shall state in a written opinion its reasons for upholding or
disturbing the finding or award. In doing so, the court shall address with specificity the
evidence, or lack thereof, as it bears on the liability for or the amount of punitive damages, in
light of the requirements of this Chapter. (1995, ¢. 514, 5. 1.)

Rule 59(a) (new trial) grounds

(a) Grounds ..A new trial may be granted to all or any of the parties and on all or part of the issues for any of the
following causes or grounds

(1) Ay imegularity by which any perty was prevented from having a fai tral]
(2) Misconduct of the jury or prevailing party;
(3) Accident or surprise which ordinary prudence could not have guarded against,

(4) Newly discovered evidence material for the party making the moticn which be could not, with reasonable
diligence, have discovered and produced at the wial;

N b e ot coutt;
“against the greater weight of the evidence”
) (6) Excessive or inadequate damages appearing to have been given under the influence of passion or prejudice;

[ sency of the evidence 1o just } verdict s contrary 10 law;

(8) Exvor in law cccurring ot the trial and objected to by the party making the motion, o

(9) Any other reason heretofore recogaized as grounds for new trial
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Rule 59(a) (new trial) grounds

(£) Grounds A new tisl may be geanted to all or sy of the parties and on all er part of the issues for any of the
following canses of grouads:

(1) Any isvegularity by Which any party was prevented from Baving & fair tial]
(2) Miscenduct of the juey oe prevailing pasty

(3) Accideat or surpris y prudence ded

(4) Newly discovered evidence material for the party making the motion which be could not, with reasomable
diligeace, have discovered and prodused ai the wial,

(5) Manifest discegard by the jucy of the instructions of the court,

(6) Excessive o inadequate damages appearing to have been given under the influence of passion or prejudice;

() lnsutBcieney justify the the o lavy;
ALSO: Must have
[ (8) Exvor 1a law occurriag at the trial and objected to by the party making the moticn, ¢r been materially
. prejudicial error.

(9) Asy other reason heretofore recogaized as grouads for new trisl
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Rule 3. Appeal in Civil Cases—How and When Taken “proper” Rule 59
.| motion? ) New T Motons under Rufe 59 oniytorPost el Gy ony e Rule 56 p,
ot e R e £ Newc otions wij T
()  Time for Taking Appeal. In civil actions and special proceedings, a B e (& B Cllthe Appeal Deagiing
party must file and serve a notice of appeal: o)

(1)  within thirty days after entry of judgment if the party has heen B FRulle G Nt for Rall,
served with a copy of the judgment within the three-day period Oplalknt
preseribed by Rule 58 of the Rules of Civil Procedure; or

(2)  within thirty days after service upon the party of a copy of the
judgment if service wasnot made within that three-day period;

_ provided that

(3) if a timely me is made by any party for relief under Rules
50(b). 52(b) o] 59 bf the Rules of Civil Procedure, the thirty-da:
period for takilrgppeal is tolled as to all parties until entry of an
order disposing of the motion and then runs as to each party from
the date of entry of the order or its untimely service upon the
party, as provided in subdi (1) and (2) of this subsection (c).

Not “proper” Rule 59 motion when:
« Seeks relief from order not resulting from trial. Bodie Island Beach Club, Rule 63. of a judge.

215 N.C. App. 283 (2011) (summary judgment), Mehaffey v. Boyd, 812 S.E.2d 198
(Ct. App. Mar. 201§) (citing Bodie).

« Seeks relief from interlocutory [but appealable] orders
* Davis v. Rizzo, 819 S.E.2d 574 (Ct. App. Aug. 2018) (motions to continue/stay)
 Tetra Tech Tesoro, Inc. v. JAAAT, Dec. 2016). (motion to modify preliminary

injunction)

* Motion isn’t specific enough to give proper notice of its basis.

* Quevedo-Woolf v. Overholser (COA17-675; Sept. 2018).

* North Carolina Alliance for Transp. Reform, Inc., 183 N.C. 466 (2007) (motion
didn’t invoke Rule 59 grounds).

* Smith v. Johnson, 125 N.C. App. 603 (1997) (no allegations to back up motion).

 Basis isn’t truly based on one of the grounds in Rule 59(a).

* Town of Apex v. Rubin (COA17-955; Oct. 2018) (“new evidence” wasn’t new)
* Not merely to “rehash arguments.”

* Rizzo (2018)

If by reason of death, sickness or other disability, resignation, retirement, expiration of
term, removal from office, or other reason, a judge before whom an action has been tried or a
hearing has been held is unable to perform the duties to be performed by the court under these
rules after a verdict is returned or a trial or hearing is otherwise concluded, then those duties,
including entry of judgment, may be performed:

In actions in the superior court by the judge senior in point of continuous
service on the superior court regularly holding the courts of the district. If
this judge is under a disability. then the resident judge of the district senior
in point of service on the superior court may perform those duties. If a
resident judge, while holding court in the judge's own district suffers
disability and there is no other resident judge of the district, such duties may
‘be performed by a judge of the superior court designated by the Chief Justice
of the Supreme Court.

(2)  In actions in the district court, by the chief judge of the district, or if the
chief judge is disabled, by any judge of the district court designated by the
Director of the Administrative Office of the Courts.

If the substituted judge is satisfied that he or she cannot perform those duties because the
Jjudge did not preside at the trial or hearing or for any other reason, the judge may. in the judge's
discretion, grant a new trial or hearing. (1967, c. 954, 5. 1; 2001-379,5.7.)

civil.sog.unc.edu
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(in;
another limitation o1 R

( A

REITERATED IN SEPTEMBER IN:

Quevedo-Woolf v. Overholser (COA17-675; 2018) :

* One judge heard and ruled in custody proceeding. That judge later recused himself.
* Substituted judge granted new custody hearing after hearing Rule 59 motion. | be
* Court of Appeals vacated for lack of jurisdiction of substituted judge.

Little Lamb, Inc. v. Mary

Bench Trials — Rule 41(b)

*In a non-jury trial, the judge may render a
decision against plaintiff after plaintiff rests, even

if the evidence would be sufficient to go to a jury.

* Court must make written findings of fact and
conclusions of law. Rule 52(a)(1).
* Upon motion, Court may grant new trial under
Rule 59 or amend judgment under Rule 59(e)/52
(same 10-day deadline). (See &= Chapter 3.)

Relief from Judgment
Rule 60(b)

Rule 60(b)

¢ Relief from a “final judgment, order, or
proceeding” for reasons relating to
circumstances:
(1) Mistake, inadvertence, surprise, or
excusable neglect]
(2) Newly discovered evidence which by due
diligence could not have been discovered in
time for new trial motion;

(3) Fraud, misrepresentation, or other
misconduct of an adverse party;

One Year max

Rule 60(b)

(4) Judgment is void;

(5) Judgment has been satisfied, released or
discharged, or a prior judgment upon which
it is based has been reversed or vacated, or
it is no longer equitable that the judgment
have prospective application; or

__,(6) Any other reason justifying relief from the
operation of the judgment.
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60(b)(6)

*“Grand reservoir of equitable power
to do justice in a particular case.”

%;at(h—all

60(b)(6)

Requires:
e Extraordinary circumstances
*That “justice demands it”

* Movant must have “meritorious defense” (or
meritorious case)

Gibby v. Lindsey, 149 N.C. App. 470 (2002); Oxford Plastics v. Goodson, 74 N.C. App.
256 (1985).

60(b)(6)

Cannot be used to circumvent
requirements for (b)(1) to (b)(5).
e E.g., if argument is newly-discovered evidence ((b)(2)),
and more than 1 year has passed, cannot argue under

(b)(6).

Bruton v. Sea Captain Prop., Inc., 96 N.C. App. 485, 386 S.E.2d 58 (1989).

Little Lamb, Inc. v. Mary

60(b)

KEY LIMITATION:

*NOT to be used to correct errors of law.  catawba vaitey ank v.
Porter, 188 N.C. App. 326, 655 S.E.2d 473 (2008); Hagwood v. Odom, 88 N.C. App. 513 (1988).

¢ NOT a substitute for appellate review or motions for
new trial. id;enkinsv. Richmond Cty, 118 N.C. App. 166 (1995).

http://civil.sog.unc.edu/
Motion?
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Rule 60 — Effect of Appeal

* Once appeal is filed, trial court divested of
jurisdiction to decide Rule 60(b) motion.
« Sink v. Easter, 288 N.C. 183 (1975).
« If an appeal withdrawn, jurisdiction regained.
* York v. Taylor, 79 N.C. App. 653 (1986).
« If appeal pending, trial court may conditionally
determine how it would rule. Appeals court
must be notified so that it may remand/delay
the appeal. - Hallv. Cohen, 177 N.C. App. 456 (2006).
(See == p.225.))




