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Pretrial Release: Why’s it so important?
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“In our society, liberty is the norm, 
and detention prior to trial or without 

trial is the carefully limited 
exception.”

- U.S. v. Salerno, 482 U.S. 739, 755 (1987)
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Pretrial Release
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Pretrial Integrity Act
o  went into effect on Oct. 1, 2023
oexpanded the list of charges for which only a judge, rather than 

a magistrate, can set conditions of release to enumerated non-
    capital charges
   - whether to set conditions is also in the judge’s discretion
   - extends 48-hour DV hold



HB307 “Iryna’s Law”

Adds:
• IVC procedures

• Rebuttable presumption of detention

• Enumerated “violent offenses”

• State reports of criminal history

• Officer report of behaviors indicative 
of danger to self or others

Removes:
• Release on written promise

• Non-financial condition for
• Violent offenses (1st)
• 3+ convictions w/in 10 yrs (class 1 

misdo+)



Violent Offenses (§ 15A-531(9))

a. Class A through G + assault, force, or threat of force
b. 27A registration triggering felonies (sex offenses, offenses against minors)
c. Murder & 15A-533(b) felonies (rape, AWDWIK, armed robbery, kidnapping…)
d. An offense under:

G.S. 14-18.4 - death by distribution
G.S. 14-34.1 - discharging firearms into occupied property
G.S. 14-51 - burglary
G.S. 14-54(a1) - B/E w/ intent to injure/terrorize
G.S. 14-202.1 - indecent liberties w/ children  
G.S. 14-277.3A - stalking  
G.S. 14-415.1 - poss. firearm by felon         

      G.S. 90-95(h)(4c) – fentanyl sell/manufacture/deliver
e. + Attempts of any enumerated offense
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Family Ties

History of flight

Character

Intoxication

Nature & 

Circumstances  Employment
Weight of 
Evidence

Local policies set by 
senior resident 

superior court judge

Previous bond & 
conditions

Prior court FTAs

Mental 

Condition

Financial Resources

Time living in 
community

Any other 
relevant 
evidence

Criminal Record

Currently on 
Probation or PT 

Release?
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Challenging a 
Presumption of Detention

Borrow from federal procedures (18 U.S.C. 3142)

Emphasize rebuttable requirement

Presumptive ≠ absolute

D burden of production to rebut, Govt. burden of persuasion

Incorporate data

Release plans

Argue the factors

Constitutional issues



Adjacent Advocacy
Immigration holds & ICE 

Cooperation
•HB 318 (took effect Oct. 

1)
•48-hour holds pursuant 

to ICE detainer + 
administrative warrant + 
NC judicial order

•Judicial officer finding of 
residency status

•NOT a barrier to bond-
setting

Waiver of 
Fines & Fees



Stay in Touch!

Email: fogel@law.duke.edu

Instagram: @dukecrimdefense


