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PRETRIAL JUSTICE REFORM FOR NORTH CAROLINA

NCCAL) COMMITTEE ON CRIMINAL INVESTIGATION & ADJUDICATION REPORT

(OCTOBER 2016
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» Study shows: Pretrial detention creates crime

Harris County TX Study: Detained misdemeanor Defs have:
+ 30% increase in new felony charges and
* 20% increase in new misdemeanor charges

Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention,
69 Stanford Law Review 711, 718 (2017)
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*+ Recommended by NCCALJ
» Public Safety
+ Costs
» Detention costs
» Recidivism costs, law enforcement costs, etc.
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* Recommended by NCCALJ
» Public Safety
» Costs
+ Fairness
* Incarceration based on poverty, not risk

Philadelphia: Almost 2 of defendants who only
needed to post a $500 deposit to obtain release
failed to do so within 3 days of the bail hearing

Stevenson, Distortion of Justice: How the Inability to Pay Affects Case Outcomes, Journal

of Law,_Economics & Organization (manuscript at 10-11) [forthcoming)
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*+ Recommended by NCCALJ
» Public Safety
+ Costs
+ Fairness
+ Incarceration based on poverty, not risk

Harris County TX Studly:
Only about 30% of defendants from the wealthiest zip codes
are detained pretrial, versus around 60-70% of defendants
from the poorest zip codes.

Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention,

69 Stanford Law Review 711, 737 (2017)

“[a] ... basic injustice: poor arrestees . . . are incarcerated
where similarly situated wealthy arrestees are not, solely
because the indigent cannot afford to pay a secured bond.”

ODonnell v. Harris County, 892 F.3d 147, 162 (5t Cir. 2018)
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Harris County TX Study: As compared to those who are released,

detained misdemeanor Defs:

« are 25% more likely to be convicted

+ are 43% more likely to be sentenced fo jail

+ get, on average, incarceration sentences are 9 days longer,
more than double that of similar releasees

.
Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention,
$9 Stanford Law Review 711, 717 (2017)
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Philadelphia Study: Pretrial detention leads to:

» 13% increase in the likelihood of being
convicted

* 42% increase in the length of the incarceration
sentence

Stevenson, Distortion of Justice: How the Inability to Pay Affects Case Outcomes, Journal
of Law, Economics & Organization (manuscript at 3) (forthcoming)
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+ Incarceration based on poverty, not risk
* Incarceration increases likelihood of adverse
consequences
» Coerced pleas/wrongful convictions
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Harris County TX Study:.

“detention increases the likelihood of pleading guilty by 25% for
no reason relevant to guilt”

Heaton, Mayson & Stevenson, The Downstream Consequences of Misdemeanor Pretrial Detention,
69 Stanford Law Review 711, 771 (2017)
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Why

Despite making up
approximately 33% of the
local population, African

Americans and
1 Hispanics make up 76% of
the jail population.

of pop in 2016,
Despite oking 33 percent of the local populati d
Hispanics make up 76 percent of the jail population.
In 2016, the County released 36 percent of booked defendants on finanial bond. Automating
(PSA) tool will
¢s individualized conditions

of release.
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Public Safety

Costs

Fairness

Racial & ethnic disparities
Litigation risk

United States Court of Appels, Fifth Ciruit,

Maranda Lynn ODONNELL, Plaintiff—Appellee
HARRIS COUNTY, Texas; Eric Stewart Hagstette; Joseph Licata, III; Ronald Nicholas; Blanca Estela \‘lllagomez'
Jill Wallace; Paula Goodhart; Bill Harmon; Natalie C. Flemng; John Clinton; Margaret Harris; Larry Stan
Derbyshire; Jay Karahan; Judge Analia Wilkerson; Dan Spjut; Judge Diane Bull; Judge Robin Brown; Domld

‘Smyth; Jean Hughes, Defendants—Appellants

Loetha Shanta Mcgruder; Robert Ryan Ford, Plaintiffs—Appellees
E
Harris County, Texas; Jill Wallace; Eric Stewart Hagstette; Joseph Licata, III; Ronald Nicholas; Blanca Estela
Villagomez, Defendants—Appellants

Junes, 2018

Synopsis
Background: Arestoes brought § 1963 action, on behal of themselves and others simiary situated. against county. county sherlf, county
judges. and other county offcals. aleging that county’s system forsefting bail forindigent misdemeancr arestoes. which resuled i
dotontion of indigent arresteas solely due to thei inabilty o pay bai. violated Equal Protecton and Due Process Clauses. The United
States Distict Cour for the Souther D s, Chiaf Judge, 261 F Supp 3d 1052, granted plantif’ moton for
prolminaryiuncton and danied counys moton o summar Judgmand. County sppoled

Holdings: On rehearing, the Court of Appeals, Edith Brown Cloment, Crcul Judge, held that
1 under Texas law, county judgos were appropriate defendants n § 1983 acton
2 undes Texas law. county sheriffwas not appropriate defendant n § 1983 acton
3 abstention under Younger doctrine was not wartanted
Aprossn o Tus upon sufficient pprope o
detainees'intrest in protial elease and cour’s nterestin sacuring detainees' attendanc

Sooumys bailsotingrocedres wers nadqual o prtectdotaines us Proces it and

United States Court of Appeas, Fifth Circut,

Maranda Lynn ODONNELL, Plaintiff—Appellee
HARRIS COUNTY, Texas; Eric Stewart Hagstette; Joseph Licata, III; Ronald Nicholas; Blanca Estela Villagomez
Jill Wallace; Paula Goodhart; Bill Harmon; Natalie C. Flemng; John Clinton; Margaret Harris; Larry Standley; Pam

Derbyshire; Jay Karahan; Judge Analia Wilkerson; Dan Spjut; Judge Diane Bull; Judge Robin Brown; Donald
Smyth; Jean Hughes, Defendants—Appellants
Loetha Shanta Mcgruder; Robert Ryan Ford, Plaintiffs—Appellees
N

Eric Stewart Hagstette; Joseph Licata, I1I; Ronald Nicholas; Blanca Estela
Villagomez, Defendants—Appellants

Harris County, Texas; Jill Wallace

st e od  Harris County, TX bail | o

judges. and other county offcialf allging h resulted in

St st o] systemn violated indigent | i

States Distict Court for the futher Dist it moton for

oo oncien s sy qrrestees rights to equal
Hokings: 0 onargie Court ot A protection

o
m[mmu(na\vel 50 and court's ntrestn securing detainees’atendancs
S counysbaloting procedures wer nadeguae fo rtoct detinees Due roces i, and
6 county' baiseing pocedures violted indgent arestees'rights 1 eaua proecton.
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[T]lake two misdemeanor arrestees who are identical in every way—same
charge, same criminal backgrounds, same circumstances, etc.—except
that one is wealthy and one is indigent. Applying the County's current
custom and practice, with their lack of individualized assessment and
mechanical application of the secured bail schedule, both ... would
almost certainly receive identical secured bail amounts. One . . . is able fo
post bond, and the other is not. As a resulf, the wealthy arrestee is less likely
fo plead guilty, more likely to receive a shorter sentence or be acquitted,
and less likely to bear the social costs of incarceration. The poor arrestee,
by confrast, must bear the brunt of all of these, simply because he has less
money than his wealthy counterpart. The district court held that this state
of affairs violates the equal protection clause, and we agree.”

ODonnell v. Harris County, 892 F.3d 147, 163 (5™ Cir. 2018)
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» Procedural best practices
» Encouraging citation/summons for low-risk
defendants
 Early participation by defense counsel &
prosecutor
» Prompt review of magistrate’s pretrial decision

What I_I

» Procedural best practices
» Encouraging citation/summons for low-risk
defendants
» Early participation by defense counsel &
prosecutor
» Prompt review of magistrate’s pretrial decision
» Create a feedback loop

10
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» Procedural best practices

+ Encouraging citation/summons for low-risk
defendants

+ Early participation by defense counsel &
prosecutor

* Prompt review of magistrate’s pretrial decision

» Create a feedback loop

* Implement court date reminder system

What
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» Procedural best practices
» Better way of assessing risk
* More robust pretrial release proceedings

What

» Procedural best practices

» Better way of assessing risk
* More robust pretrial release proceedings
» Screening tools
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» Procedural best practices
» Better way of assessing risk
+ “Right-sizing” risk management strategies
+ Rigorous empirical evaluation
» Statutory changes
+ Constitutional preventative detention procedure

What

» Procedural best prac
» Better way of assessin
+ “Right-sizing” risk man{
» Rigorous empirical evd
» Statutory changes
» Require first appeard
defendants
+ Constitutional preventative detention procedure

PROCEED WITH
CAUTION

What |_|

» Procedural best practices

» Better way of assessing risk

» "“Right-sizing” risk management strategies

» Rigorous empirical evaluation

» Statutory changes
» Constitutional preventative detention procedure
» Repeal provisions that allow Def/others to opt

out of conditions

What I_I

» Procedural best practices

» Better way of assessing risk

» "“Right-sizing” risk management strategies
+ Rigorous empirical evaluation

» Statutory changes
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