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Government's commitment to practicalscholarship, the manuals are written by authors with

Defense Services, which i responsible for aversaeing and enhancing the provision of indigent
detense representation in North Carolina.
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111.1 Right to Counsel
Overview
Key Concepts HELATED RESOURCES
prosecution. " MISDEMEANOR RECLASSIFICATION. THE RIGHT.
s ittt

other
susur smeenonon &
consequences.

The Sixth Amendment to the United States Constitution guarantees that a person charged with a
serious crime shall have the right to legal counsel, ainright, 372 (1963 The right
to representation in certain cases is applicable 1o the states by the Fourteenth Amendment
Argersinger v Hamlin, 407 US. 25 (1972). When a person is entitled to counsel, but cannot aford to
hire an attorney, one must be provided by the court. /d The North Carolina Constitution also
quarantees the right to counsel, although It is not clear whether those provisions extend beyor

federal constitutional and state statutory fights. See N.C. CONST. Art. |, Sec. 19 ['No person shall be

deprived of his life, iberty, or property, but by the law of the land.); Art. |, Sec. 25 (i all criminal

prosecutions, for defense...). The

fight to counsel in a criminal case encompasses various proceedings. The Sixth Amendment right to
ounsel attaches once adversarial judicial proceedings have commenced and polies to any critical
stage thereafter. Other constitutional provi d state statutes afford the defendant the right to
counsel at additional proceedings, both before and after the initation of judicial proceedings.

Agenda

Quick Dirty

* Entitlement to Counsel « Attorney-Client Relations
* Appointment Procedures « Decision-making

¢ Attachment ¢ Substitution

¢ Advisement ¢ Waiver

* Indigency ¢ Forfeiture

* Payment of counsel




Entitlement to
Counsel

In felony cases you must afford a person the
opportunity to be represented by counsel . . .

In all cases
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If you want to impose
an active or suspended

sentence of

imprisonment in a

You must afford a
person the
opportunity to be
represented by

- counsel
misdemeanor case
10
11
The right to
counsel
attaches at After the right to counsel
initial attaches, the defendant must
be afforded the opportunity
appearance for appointed counsel within a
before a reasonable time
magistrate
12
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The court
should advise or
inquire about
counsel of an
unrepresented
defendant at

Initial appearance, first
appearance, probable cause
hearing, arraignment, entry of
guilty plea, and trial

13
An indigent
person for “one who does not have
appointment available, at the time they are
required, adequate funds to
of counsel pay a necessary cost of his
purposes defense
means
14
(I
Jr
i M8 The appellate courts have
1 | repeatedly said that before
. ‘ | ’ entering a judgment for
F ~ - | attorneys’ fees against an

indigent defendant

You must give the
defendant notice
and an opportunity
to be heard
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Attorney-Client
Relations

16

Ms. Atwell was charged with a felony

violation of a DVPO for purchasing a
firearm in Tennessee. She believes that NC

lacks jurisdiction to prosecute her.

Decision-
H 1. Must counsel file the motion if
making

2. May the defendant file a “pro se”
motion while represented by
counsel?

17

Atwell’s appointed lawyer moves to
withdraw from the case over
disagreements with Atwell about how to
proceed with the case. Atwell agrees and
asks for the court to appoint a different

Substitution

1. Does the law require that you
substitute counsel?

2. Does the law allow you to
substitute counsel?

18
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De
theffnnsda;nts may represent
elves in a criminal case if

(1) theyh
y have been advised of the right to co
unsel,

(2) expres:

s the desire t

2 . : 0 proceed wi

(3) waive the right to counsel withoutcounsel and

20

The N.C. Supreme Court has indicated that the followind questions
comply with the statutorily mandated inquiry:

Stat
e v. Moore, 362 N.C. 319 (2008)

Are you able to hear and understand me?

Are you now under the influence of any alcoholic beverages,
drugs, narcotics, OF other pills?

How old are you?

Have you completed high school? College? If not, what is the las!
grade you comple\ed?

Do you know how to read? Write?

Do you suffer from any mental handicap? Physical handicap?

Do you understand that you have @ right to be represented by a
\awyer?

Do you understand that you may request that a lawyer be
appointed for you if you are unable to hire @ lawyer, and one will
be appointed if vou cannot afford to pav for one?

W . At th
aivers appears withouta lowyer, e

Aty
well says she has had enough of

appointed co
appoin unsel who don’s
he says she wants to htirdeoamllahv?/t e
yer

and waivi i
es her right to appointed counsel
sel.

Can you
proceed wit i i
about counsel? hout inauiring

If the defend:

3 ant says | w

! anta
ppointed lawyer, what do yoz do?

21
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I freely, voluntarily and knowingly declare that: (check only one)
[ 1. | waive my right to assigned counsel and that I, hereby, expressly waive that right

[ 2. 1 waive my right to all assistance of counsel which includes my right to assigned counsel and my right to the assistance of counsel
In all respects, | desire to appear in my own behalf, which | understand | have the right to do.

23

(check only one)
[J 1. without the assignment of counsel.

[0 2. without the assistance of counsel, which includes the right to assigned counsel and the right to assistance of counsel

TE: For a waiver of assigned counsel only, both blocks numbered 1"
blocks numbered “2" must be checked.

must be checked. For a waiver of all assistance of counsel, both

24



Atwell tells the court shortly before trial
that she cannot hire a lawyer and asks for
her fifth appointed attorney. The previous
appointed attorneys asked to withdraw for
. their own reasons or at Atwell’s request.
Atwell signed previous waivers of
FO rfe I t U re appointed counsel but withdrew them

when she couldn’t hire a lawyer.

* Has Atwell forfeited the right to be
represented by counsel?

25

Defendants forfeit the right to
counsel by

1. Flagrant or extended delaying tactics, such as repeatedly firing a series of
attorneys

2. Offensive or abusive behavior, such as threatening counsel, cursing, spitting,
or disrupting proceedings in court

3. Refusal to acknowledge the trial court’s jurisdiction or participate in the
judicial process, or insistence on nonsensical and nonexistent legal “rights.”

26

Recap

* You may need to address decision making by counsel and client
* You may and sometimes must appoint new counsel

* You must take a waiver of all counsel for it to be effective

* You must find that client’s conduct was egregious for forfeiture

* You should try to make a record!

27
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