Availableat: sogpubs.unc.edu/electronicversions/pdfs/andtg

Abuse, Neglect,
Dependency, and
Termination of Parental
Rights Proceedings in
North Carolina

Kella W. Hatcher
Janet Mason
John Rubin

2011

Production of this manual made possible with funding
provided by the U.S. Department of Health and Human
Services—Administration for Children and Families, and
the Court Improvement Program of the North Carolina
Administrative Office of the Courts

i | UNC

SCHOOL OF
GOVERNMENT


jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text
Available at: sogpubs.unc.edu/electronicversions/pdfs/andtpr.pdf

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text

jrubin
Typewritten Text


The School of Government at the University of North Carolina at Chapel Hill works to improve the lives of North Carolinians by
engaging in practical scholarship that helps public officials and citizens understand and improve state and local government.
Established in 1931 as the Institute of Government, the School provides educational, advisory, and research services for state and
local governments. The School of Government is also home to a nationally ranked graduate program in public administration and
specialized centers focused on information technology, environmental finance, and civic education for youth.

As the largest university-based local government training, advisory, and research organization in the United States, the School
of Government offers up to 200 courses, seminars, and specialized conferences for more than 12,000 public officials each year.
In addition, faculty members annually publish approximately fifty books, book chapters, bulletins, and other reference works
related to state and local government. Each day that the General Assembly is in session, the School produces the Daily Bulletin,
which reports on the day’s activities for members of the legislature and others who need to follow the course of legislation.

Operating support for the School of Government’s programs and activities comes from many sources, including state
appropriations, local government membership dues, private contributions, publication sales, course fees, and service contracts.
Visit www.sog.unc.edu or call 919.966.5381 for more information on the School’s courses, publications, programs, and services.

Michael R. Smith, Dean

Thomas H. Thornburg, Senior Associate Dean

Frayda S. Bluestein, Associate Dean for Faculty Development

Todd A. Nicolet, Associate Dean for Operations

Ann Cary Simpson, Associate Dean for Development and Communications
Bradley G. Volk, Associate Dean for Administration

FACULTY

Gregory S. Allison
David N. Ammons
Ann M. Anderson

A. Fleming Bell, II
Maureen M. Berner
Mark F. Botts

Michael Crowell

Shea Riggsbee Denning
James C. Drennan
Richard D. Ducker
Joseph S. Ferrell
Alyson A. Grine
Norma Houston
Cheryl Daniels Howell
Jeffrey A. Hughes

Willow S. Jacobson
Robert P. Joyce
Kenneth L. Joyner
Diane M. Juffras

Dona G. Lewandowski
James M. Markham
Janet Mason
Christopher B. McLaughlin
Laurie L. Mesibov
Kara A. Millonzi

Jill D. Moore

Jonathan Q. Morgan
Ricardo S. Morse
C.Tyler Mulligan
David W. Owens

William C. Rivenbark
Dale J. Roenigk
John Rubin

Jessica Smith

Karl W. Smith

Carl W. Stenberg Il
John B. Stephens
Charles Szypszak
Shannon H. Tufts
Vaughn Upshaw
Aimee N. Wall
Jeffrey B. Welty
Richard B. Whisnant
Gordon P. Whitaker
Eileen R. Youens

©2011 School of Government, The University of North Carolina at Chapel Hill
Use of this publication for commercial purposes or without acknowledgment of its source is prohibited.
Reproducing, distributing, or otherwise making available to a non-purchaser the entire publication, or a

substantial portion of it, without express permission, is prohibited.
Printed in the United States of America

1514131211 12345

ISBN 978-1-56011-660-8

© This publication is printed on permanent, acid-free paper
in compliance with the North Carolina General Statutes.

® Printed on recycled paper


www.sog.unc.edu

Chapter 11
Evidence

11.1 Applicability of Rules of Evidence 295

A.  Adjudication 295
1. Applicability of rules 295
2. Reliance on criminal cases 296
3. Bvidence issues involving children 296
4. Local rules affecting evidence 29

B.  Disposition and Other Proceedings 297

11.2  Child Witnesses 298

A. Competency of Child Witnesses 298
1. General rule 298
2. Procedure for determining competency 298
3. Application of standard 299
4. Unavailability distinguished from incompetency 300
5. Quashing of subpoena for child 300

B.  Examination of Child Witnesses 301
1. Remote testimony 301
Excluding bystanders during childs testimony 303
Excepting witnesses from sequestration order 303
Oath for child witness 304
Leading questions 304
Use of anatomical dolls to illustrate testimony 304
Use of own terms for body parts 304
Questioning by court 304
Positioning on witness stand 304
Recesses 305

—

11.3  Out-of-Court Statements to Refresh, Impeach, or Corroborate 305
A.  Refreshing Recollection 305
B.  Impeachment 305
(. Corroboration 306

11.4 Out-of-Court Statements and the Right to Confront Witnesses 307

A.  Applicability of Confrontation Clause to Criminal and Delinquency Cases 307
1. General rule 307
2. Applicability to statements made to law-enforcement personnel, social workers, medical personnel, and others 308

B.  Inapplicability of Confrontation Clause to Juvenile Cases 308

1. This chapter was written by School of Government faculty member John Rubin. Eatlier training
materials he prepared on this subject and now this chapter owe their start to Ilene Nelson, former admin-
istrator of North Carolina’s Guardian ad Litem program, who many years ago began writing about how
evidence principles apply to juvenile cases.

291



292 Abuse, Neglect, Dependency, and Termination of Parental Rights - 2011

11.5 Out-of-Court Statements and the Hearsay Rule 309
A.  Governing Rules 309
B.  Rationale for Hearsay Rule 310

(. Components of Hearsay Definition m
1. Oral or written assertion of fact 31
2. Made outside current proceeding 3N
3. Offered for truth of assertion 3N

11.6 Hearsay Exceptions 313
A. Types of Hearsay Exceptions and Their Rationales 313

B.  Rule 801(d): Admissions of a Party-Opponent 313
1. (riteria 313
2. Potential constitutional, statutory, and other bars to use of admissions 314
3. Application of admission exception to common situations in juvenile cases 317

C.  Rule 803(2): Excited Utterances 319
1. (riteria 319
2. Statements by children 319

D.  Rule 803(3): State of Mind 320
1. (riteria 320
2. Examples 32

E.  Rule 803(4): Medical Diagnosis or Treatment 321
1. Criteria 3
. First requirement: declarant’s understanding 322
. Child declarants 3
. Examination protocols 322
. Identity of listener 323
. Second requirement: pertinence to diagnosis and treatment 324
Mixed purpose examinations 325
. Identification of perpetrator 325
Videotape of examination 325
Anatomical dolls 326

F. Rule 803(6): Business Records 326
1. Criteria 326

—

2. Method and circumstances of preparation 37

3. Observations, statements, and other information within a record 329
4. Opinions within business records 330

5. Objections to business records 330

G.  Rule 803(8): Official Records and Reports 330

H.  Rules 803(24) and 804(b)(5): Residual Hearsay 331
1. Comparison of rules 331
2. Unavailability 332
3. Notice, trustworthiness, probative value, and other criteria 333

11.7 Prior Orders and Proceedings and Judicial Notice 335
A.  Generally 335
B.  Definition of Judicial Notice 336
1. Generally 336
2. Judicial notice of prior proceedings 336

(. Orders and Other Court Records 337
1. Summary 337
2. Judicial notice of record entries 337



Chapter 11 —Evidence 293

D.  Findings and Conclusions by Court 338
1. Summary 338
2. Collateral estoppel 339
3. Formal concessions; stipulations of fact 342

E.  Documentary Evidence, Court Reports, and Other Exhibits 343
1. Summary 343
2. Juvenile cases on documentary evidence 343

F. Testimony 344
1. Summary 344
2. Hearsay nature of prior testimony 344

11.8 Character and Prior Conduct 345
A.  Generally 345

B.  Theories of Admissibility of Character Evidence 345
1. Character directly in issue 345
2. Character to show conduct 346
3. Credibility 346
4. Opening the door 347

(. IsCharacter Directly at Issue in Juvenile Cases? 347

D.  Rule 404(b) and “Bad Act” Evidence 348
1. Applicability of rule 348
2. Basic requirements for admission of other acts under Rule 404(b) 348
3. Form of proof: prior criminal proceedings 349

E.  Rape Shield Law 350

11.9 Lay Opinion 350

A.  Layand Expert Testimony Distinguished 350
1. Rule 602 and the requirement of personal knowledge 350
2. Rule 707 and the allowance of inferences if rationally based on perception and helpful 350

B.  Examples of Permissible and Impermissible Lay Opinion 351
1. Shorthand statements of fact, including statements about mental and emotional condition 351
2. Lay opinion requiring special expertise 352
3. Guilt of another person 353
4. Truthfulness of anather person’s statements 353

11.10  Expert Testimony 354

A.  Theory or Principle on Which Expert Relies 354
1. Qualifications of witness 354
2. Reliability of expert’s method of proof or area of expertise 354
3. Relevance of testimony 355
4. Rule 403 balancing 355

B.  Other Requirements for Expert Opinion 355
1. Adequacy of factual basis 355
2. Degree of certainty of opinion 356
3. Permissible topics and purposes 356

(. Expert Testimony about Children 356
1. Credibility 356
2. Legal conclusions 357
3. Identity of perpetrator 357
4. (ause of physical injuries 357
5. Battered child syndrome 358



294 Abuse, Neglect, Dependency, and Termination of Parental Rights

6. Opinion about abuse if no or inadequate evidence of physical injuries 358
7. Psychological syndromes 359
8. Characteristics of abused children 359

D.  Expert Testimony about Parents 360

11.11  Evidentiary Privileges 361

A.  InAbuse, Neglect, and Dependency Proceedings 361
1. Effect of broad negation of privileges in G.S. 78-310 361
2. Effect of specific negation of privileges in G.S. Chapter 8 362
3. Attorney-client and clergy-communicant protections 362
4. Protections against disclosure of confidential information 363

B.  InTermination of Parental Rights Proceedings 363

11.12  Right against Self-Incrimination 364
A.  Right Not to Answer Incriminating Questions 364
B.  NoRight Not to Take Stand 364
(. Drawing Adverse Inference from Refusal to Answer 365

11.13  Evidence Procedures 365
A, Production of Witnesses and Documents 365
B.  Pretrial Motions in Limine, Objections, and Other Notices 366
(. Pre-Adjudication Conference 366
D.  Objections at Trial 366
1. Timely objection 367
. Grounds for objection 367
. Evidence for limited purpose 367
. Motion to strike 368
. Offers of proof 368
. Importance of complete recordation 368

O U B~ W N

- 201



Chapter 11 —Evidence 335

1.7
Prior Orders and Proceedings and Judicial Notice

A.

Generally

Numerous North Carolina appellate decisions, discussed in this section, state that the trial
court in a juvenile case may take judicial notice of prior proceedings in the same case. As
one juvenile case observed, however, the extent to which the trial court actually may rely
on prior proceedings is unclear. See In re S.W,, 175 N.C. App. 719, 725 (2006). The most
troublesome question is the extent to which a trial court at an adjudication hearing, such as
an adjudication hearing in a TPR case, may rely on prior abuse, neglect, and dependency
proceedings, including disposition and review hearings at which the rules of evidence do
not apply. Juvenile decisions on judicial notice have not clearly answered that question,
often bypassing close analysis of the permissible reach of judicial notice by relying on the
presumption that the trial court disregarded any incompetent evidence in the judicially
noticed matters and made an independent determination of the issues in the current
proceeding. See, e.g., In re J.W., 173 N.C. App. 450, 455-56 (2005) (stating these principles),
aff d per curiam, 360 N.C. 361 (2006); In re J.B., 172 N.C. App. 1, 16 (2005) (to same effect).

To determine the extent to which the trial court may rely on prior proceedings, three basic
questions must be addressed:

* First, what are the different aspects of prior proceedings that potentially could be
considered? Prior proceedings may consist of orders and other entries in the court’s records,
findings and conclusions by the court, reports and other documentary evidence offered by
the parties, and testimony by witnesses.

* Second, what are the appropriate legal principles governing consideration of the different
aspects of prior proceedings? While the juvenile cases have relied primarily on the doctrine
of judicial notice, other doctrines, such as collateral estoppel and the rules on hearsay, may
be more appropriate in some instances.

* Third, what is the impact of the information from prior proceedings? Some information
may be binding, other information may be admissible but not binding, and other
information may be inadmissible if the opposing party objects.

'The discussion below addresses the different aspects of prior proceedings and suggests
the appropriate treatment for each. The discussion leans more heavily on decisions outside
the juvenile context than in other parts of this chapter because those decisions more closely
analyze the requirements for judicial notice and other doctrines regulating reliance on prior
proceedings. The discussion also attempts to order the North Carolina decisions according
to the categories identified below. The decisions themselves do not always characterize the
information in that way. The approach below reflects the author’s analysis of the controlling
principles under North Carolina law. First, however, the discussion describes the doctrine
of judicial notice because the juvenile decisions so often refer to it in considering prior
proceedings.
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Note: The discussion in this section concerns whether information from prior proceedings
may be considered at adjudication. Because the rules of evidence do not apply at disposition
and other non-adjudication hearings, a court at those hearings may have greater latitude in
considering prior proceedings, just as it has greater latitude at non-adjudication hearings in
considering evidence that would be inadmissible at adjudication. See, e.g., In re R.A.H., 182
N.C. App. 52, 59-60 (2007) (at a permanency planning hearing, the court could take judicial
notice of findings from a previous disposition hearing); In re Isenhour, 101 N.C. App. 550,
552-53 (1991) (in a custody review hearing under previous Juvenile Code provisions, the
court could take judicial notice of matters in the file in considering the history of the case
and conducting the current hearing); see also State v. Smith, 73 N.C. App. 637, 638-39 (1985)
(at resentencing in a criminal case following appeal, at which rules of evidence did not apply,
the court could consider evidence offered at the prior sentencing hearing).

B. Definition of Judicial Notice

1. Generally. Evidence Rule 201 contains the general definition of judicial notice. It covers
“adjudicative facts,” meaning it allows a court to take judicial notice of a fact for the pur-
pose of adjudicating the issues in the current case. N.C. R. Evip. 201(a) & commentary.
'The term “adjudicative fact” should not be confused with facts adjudicated in a previous
proceeding, which may or may not be the proper subject of judicial notice (discussed in D.,

below).

For a fact to be subject to judicial notice, it must “be one not subject to reasonable
dispute.” N.C. R. Evip. 201(b). A fact is not subject to reasonable dispute if it either is
“generally known within the territorial jurisdiction of the trial court” or “is capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned.” Id. For example, a court may take judicial notice of the time that the sun set
N.C. App. __, 693 S.E.2d 195 (2010).
The fact to be noticed also must be relevant to the issues in the case as provided in Evi-

dence Rule 401.

on a particular date. See State v. McCormick,

When a court takes judicial notice of a fact on the ground that it is not subject to rea-
sonable dispute, evidence of the fact need not actually be offered in the current proceeding.
Further, in a civil case, the taking of judicial notice of a fact removes the fact “from the
realm of dispute,” and evidence to the contrary “will be excluded or disregarded.” 1 BRAN-
p1s & BrouN § 24, at 102; see also N.C. R. Evip. 201(g) (“In a civil action or proceeding,
the court shall instruct the jury to accept as conclusive any fact judicially noticed”).

2. Judicial notice of prior proceedings. North Carolina decisions often have observed that a trial
court may take judicial notice of its prior proceedings.

In cases outside the juvenile context, judicial notice has usually been limited to mat-
ters of record, such as the date of filing of an action (discussed in C., below). These deci-
sions are consistent with the approach to judicial notice in Evidence Rule 201 because
they involved facts that were not subject to reasonable dispute and that required no further
proof. Isolated decisions outside the juvenile context have departed from this approach,
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allowing the trial court to consider evidence offered in prior proceedings, but these cases
do not appear to reflect the general approach to judicial notice; rather, they appear to have
involved an effort by the court to fill inadvertent gaps in the evidence in those cases. The
decisions also do not appear to impose the usual consequences of judicial notice because
they treat the evidence as competent in the current proceeding but not as beyond dispute.
See, e.g., Long v. Long, 71 N.C. App. 405, 408 (1984) (court could take judicial notice in
an alimony suit of information about the husband’s expenses from an order for alimony
pendente lite; note that the decision appears to have been superseded by later decisions,
discussed in D.2.b, below); In re Stokes, 29 N.C. App. 283 (1976) (court could take judi-
cial notice of an order in an earlier delinquency case involving the same juvenile to show
his age and the court’s jurisdiction over the juvenile); Mason v. Town of Fletcher, 149 N.C.
App. 636, (2002) (in a case in which the parties disputed the width of a right-of-way, the
court could take judicial notice of a prior case involving the same parties and could con-
sider evidence from that case about the width of the right-of-way).

In juvenile cases, the courts also have approved of the taking of judicial notice of prior
proceedings, relying on Evidence Rule 201 in support. In most instances, however, the
decisions do not appear to have used judicial notice in the sense meant under that rule.

See, e.g., In re JW.,, 173 N.C. App. 450, 455-56 (2005) (referring to Evidence Rule 201 but
suggesting that the noticed matters were disputed and subject to further proof by stating
that the trial court was presumed to have disregarded any incompetent evidence and had to
make an independent determination), aff 'd per curiam, 360 N.C. 361 (2006). The approach
taken in juvenile cases, as applied to different aspects of prior proceedings, is discussed in
the following sections.

C. Orders and Other Court Records

1. Summary. This section addresses information entered or appearing in the court’s records,
such as the date of filing of a case or an order requiring a party to take certain action.
It does not address findings and conclusions within a prior order; nor does it deal with
reports or other evidence introduced in prior proceedings, which although they become
part of the court file are not record entries in the sense discussed in this section.

A juvenile court may take judicial notice of prior orders by a court and other entries in
court records in the sense used here. In a TPR case, for example, it would be appropriate
for a trial court to take judicial notice of a prior permanency planning order changing the
permanent plan from reunification to adoption. The fact of the prior order and the direc-
tives within it are not subject to reasonable dispute and require no further proof to establish
them, as contemplated by Evidence Rule 201.

2. Judicial notice of record entries. North Carolina decisions have routinely approved the taking
of judicial notice of entries in court records. Decisions have done so, for example, to deter-
mine the chronology of litigation, such as the timeliness of a summons or the filing of an
appeal. See, e.g., In re McLean Trucking Co., 285 N.C. 552, 557 (1974) (court could deter-
mine the chronology of litigation by taking judicial notice of docketed records); Gaskins ©.
Hartford Fire Ins. Co., 260 N.C. 122, 124 (1963) (court could determine whether a com-
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plaint was filed within the time permitted for submitting a claim of loss by taking judicial
notice of the filing date of the complaint); Massenburg v. Fogg, 256 N.C. 703, 704 (1962)
(docketing of appeal); Harrington v. Comm’rs of Wadesboro, 153 N.C. 437 (1910) (issuance
of summons); Slocum v. Oakley, 185 N.C. App. 56 (2007) (in determining a motion to dis-
miss the plaintifts’ lawsuit for failure to prosecute, the court could take judicial notice of
the plaintiffs’ previous dismissal of a related case and other documents in the court’s files
showing the failure to prosecute the prior case).

Decisions also have allowed judicial notice of the entry of orders to show the existence
of the order and its terms. See, e.g., State v McGee, 66 N.C. App. 369 (1984) (magistrate’s
contempt order was properly admitted in evidence because the court could have taken
judicial notice of the order, without it being offered into evidence, to determine whether
the magistrate had the authority to hold the defendant in contempt; contempt order was
reversed, however, where the state relied solely on statements in the magistrate’s order and
offered no independent evidence of acts of contempt).

Juvenile decisions likewise have allowed judicial notice of the entry of orders and other
record entries in prior proceedings. These decisions are consistent with North Carolina
decisions on judicial notice outside the juvenile context. See, e.g., Inre A.S., ___ N.C.
App. __, 693 S.E.2d 659 (2010) (court of appeals stated that it could take judicial notice
of its prior decision in finding that the trial court on remand relied on a finding that the
court of appeals had disavowed); In re S.WW,, 175 N.C. App. 719, 725-26 (2006) (court
could take judicial notice of the entry of prior orders terminating the mother’s parental
rights to three other children); In re Stratton, 159 N.C. App. 461, 462—-63 (2003) (court
could take judicial notice of a termination order to determine whether the current appeal
was moot); In re Williamson, 67 N.C. App. 184, 185-86 (1984) (court could take judicial
notice of a custody order to determine whether the current appeal was moot).

A number of juvenile decisions state generally that the trial court may take judicial notice
of prior orders, but they do not identify the parts of the order being noticed or the purpose
for which they could be used. See, e.g, In re 8.D.J., 192 N.C. App. 478, 487-88 (2008) (stat-
ing generally that a court may take judicial notice of prior orders, but also stating that the
court is presumed to have disregarded incompetent evidence within the noticed matters).
These decisions provide little guidance on the appropriate scope of judicial notice.

D. Findings and Conclusions by Court

1. Summary. This section deals with findings and conclusions from a prior proceeding, such as

a determination at an adjudication hearing that a child is neglected or a finding at a review
hearing that a parent is not making progress on certain matters. The applicable doctrine
for considering findings and conclusions from prior proceedings is ordinarily zo# judicial
notice. The applicable doctrines and their impact appear to be as follows:

* The court may consider findings and conclusions from orders in prior proceedings if
collateral estoppel applies, in which case the findings and conclusions are binding in a
later proceeding. Collateral estoppel applies to findings from prior adjudication hearings
but not to findings from non-adjudication hearings.



Chapter 11 —Evidence 339

* If collateral estoppel does not apply, prior judgments and orders do not appear to be
admissible as evidence of the facts found under the rules of evidence except in limited
circumstances.

* Formal concessions in prior proceedings, such as stipulations of fact, are likely binding
in later proceedings against the party who made the concession or entered into the
stipulation.

2. Collateral estoppel. The doctrines of res judicata and collateral estoppel permit consideration
of findings from prior proceedings because their very purpose is to preclude a party from
relitigating claims or issues decided in prior proceedings. Most relevant to juvenile cases is
the doctrine of collateral estoppel (or issue preclusion), which bars the parties “from retry-
ing fully litigated issues that were decided in any prior determination and were necessary
to the prior determination.” In re N.G., 186 N.C. App. 1, 4 (2007) [quoting In re Whecler,
87 N.C. App. 189, 194 (1987)], aff'd per curiam, 362 N.C. 229 (2008).

When applicable, the effect of collateral estoppel is comparable to judicial notice,
removing the matter from further dispute, but it is misleading to use the term “judicial
notice” because it does not adequately identify the requirements for collateral estoppel. See
generally In re C.D.A.W,, 175 N.C. App. 680, 686—87 (2006) (respondent objected to the
court’s taking of judicial notice of prior findings, but the court observed that the “basis of
respondent’s objection is that petitioner should not have the benefit of collateral estop-
pel with respect to previous findings of fact not determined by the requisite standard of
proof required in a termination of parental rights proceeding”; the respondent showed
no prejudice in this case), aff d per curiam, 361 N.C. 232 (2007). It would be appropriate,
however, for a court to take judicial notice of a prior order for the purpose of establishing
the prerequisites of collateral estoppel. See Eagle v. Johnson, 159 N.C. App. 701 (2003) (so
holding for related doctrine of res judicata).

(@) Prior adjudication findings and conclusions. Juvenile cases have recognized that the trial
court may rely on a prior determination of abuse or neglect in a later TPR case to
show the occurrence of prior abuse or neglect. The prior finding or determination is
conclusive as to the condition of the child at that time (although it is not conclusive
on the question of whether the parents’ rights should be terminated because the court
still must consider the circumstances since the time of the adjudication as well as the
relevant actions or inactions of each parent). See In re N.G., 186 N.C. App. at 4-5;
see also In re A.K., 178 N.C. App. 727 (2006) (based on collateral estoppel, the court
could rely on a prior adjudication of neglect of one child of the parents in determining
in a later case whether another child of the same parents was neglected; the prior
adjudication was insufficient alone, however, to establish that the second child was

neglected).

'The above cases explicitly refer to the doctrine of collateral estoppel, while others
state that a determination of abuse or neglect is admissible in a later proceeding. See,
e.g, In re Ballard, 311 N.C. 708, 713-14 (1984); In re Brim, 139 N.C. App. 733, 742
(2000); In re Byrd, 72 N.C. App. 277, 279 (1985). 'The result appears to be the same.
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'The prior determination at adjudication establishes the matter found for purposes of the
subsequent proceeding. See In re Wheeler, 87 N.C. App. 189, 194 (1987) (noting simi-

larities in the two approaches).

When collateral estoppel applies, a court may rely on the ultimate conclusion
reached in the prior proceeding (for example, that a child was abused) as well as sub-
sidiary findings (for example, that a parent had engaged in a sexual act with the child).
See id. at 194 (prior finding of sexual abuse of children by father had been fully liti-

gated and was necessary to adjudication of abuse).

Prior findings and conclusions from non-adjudication proceedings. Recent juvenile decisions
have clarified that collateral estoppel applies to findings from a prior proceeding only
if the findings were based on clear and convincing evidence, the standard applicable to
findings at adjudication. See In re N.G., 186 N.C. App. at 9 (holding that the doctrine
of collateral estoppel permits trial courts to rely only on those findings of fact from
prior orders that were established by clear and convincing evidence); In re A.K., 178
N.C. App. at 731-32 (to same effect). Collateral estoppel therefore would not apply to
findings from non-adjudication hearings, at which the clear and convincing evidence
standard does not apply.

Some juvenile decisions have suggested that a court may take judicial notice of
findings not subject to the clear and convincing evidence standard, but these decisions
appear to be superseded by the above decisions applying collateral estoppel principles.
See In re M.N.C., 176 N.C. App. 114, 120-21 (2006) (in a TPR case, permitting the
court to take judicial notice of prior findings on the respondent’s progress in complet-
ing remedial efforts ordered at prior review hearings); see also In re Johnson, 70 N.C.
App. 383, 388 (1984) (in a TPR case, noting that the trial court reviewed prior orders
detailing the parents’ lack of progress between the initial juvenile petition and TPR
order).

Note: The cases do not distinguish between TPR proceedings by petition, which
initiates a new case, and TPR proceedings by a motion in the cause, which is

part of an ongoing case; however, the result would appear to be the same. In both
instances the findings from prior non-adjudication hearings would not appear to be
binding in later proceedings because they would not have been subject to the clear

and convincing evidence standard. See a/so 18 JamEs WM. MOORE ET. AL., MOORE’s
FeperaL PracTice § 134.20[1], at 134-51 (3d ed. 2010) (collateral estoppel limits
relitigation of an issue after final judgment; doctrine of the law of the case is similar in
limiting relitigation of issues decided at various stages of the same litigation).

Collateral estoppel likely would not apply even if the trial court at a non-
adjudication hearing stated that clear and convincing evidence supported its findings.
'The court’s decisions in In r¢e N.G. and In re A.K. reflect an unwillingness to accord
collateral estoppel effect—that is, to bar a party from litigating an issue—based on
findings from non-adjudication hearings. In addition, collateral estoppel principles
do not apply to bar a party from litigating an issue unless he or she had a full and
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(c)

fair opportunity to litigate that issue in a prior proceeding. See Allen v. McCurry, 449
U.S. 90, 95 (1980) (recognizing that “the concept of collateral estoppel cannot apply
when the party against whom the earlier decision is asserted did not have a ‘full and
fair opportunity’ to litigate that issue in the earlier case”); Blonder-Tongue Lab., Inc. .
Uniwv. of 1ll. Found., 402 U.S. 313, 329 (1971) (recognizing due process basis for the
requirement); In re N.G., 186 N.C. App. at 4 (recognizing that doctrine of collateral
estoppel operates to preclude parties from retrying “fully litigated issues”) (citation
omitted). Because of the reduced procedural protections at non-adjudication hearings,
collateral estoppel may not apply to findings from non-adjudication hearings for that
reason as well. See generally Wells v. Wells, 132 N.C. App. 401, 409-15 (1999) (in an
alimony case, collateral estoppel did not preclude the wife from relitigating at the final
alimony hearing issues ruled on in interim postseparation support hearing in the same
case; the court notes the relaxed rules of evidence, the lack of a right to appeal, and
other characteristics distinguishing the interim and final hearings); accord Langdon .
Langdon, 183 N.C. App. 471, 474 (2007).

Hearsay restrictions. If collateral estoppel does not apply, findings and conclusions within
a prior judgment are ordinarily inadmissible in a later proceeding because they are a
form of hearsay—statements made outside the current proceeding, offered as evidence
of the truth of those statements. See generally supra § 11.5.C (discussing the definition
of hearsay). “It is chiefly on this ground that, except where the principle of res judicata
[or the related principle of collateral estoppel] is involved, the judgment or finding of

a court cannot be used in another case as evidence of the fact found.” 2 Branpis &
Broun § 197, at 109-10; see also Reliable Props., Inc. v. McAllister, 77 N.C. App. 783,
787 (1985) (“North Carolina law has long prohibited the use of a previous finding of a
court as evidence of the fact found in another tribunal. This practice remains the same
under the new evidence code.”) (citation omitted); ¢f. Bumgarner v. Bumgarner, 231
N.C. 600, 601 (1950) (facts found on a motion for alimony pendent lite, a preliminary
proceeding in an alimony action, “are not binding on the parties nor receivable in
evidence on the trial of the issues”).

Findings from a previous judgment are admissible in a later proceeding if the judg-
ment comes within a hearsay exception. See generally N.C. R. Evip. 802 (“Hearsay
is not admissible except as provided by statute or by these rules.”). North Carolina’s
evidence rules contain one hearsay exception for prior judgments, and ordinarily it
would not apply in juvenile cases. See N.C. R. Evip. 803(23) & commentary (excep-
tion applies to “[jludgments as proof of matters of personal, family or general history,
or boundaries, essential to the judgment, if the same would be provable by evidence
of reputation”; the commentary notes the need for having an exception because judg-
ments generally cannot be used to prove facts essential to a judgment except where the
principle of res judicata applies).?

2. When it enacted the rules of evidence, North Carolina chose not to include a second hearsay
exception, patterned after Federal Rule of Evidence 803(22), for criminal convictions. The federal hearsay
exception allows use of a judgment of conviction to prove “any fact essential to sustain the judgment” in
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Juvenile cases have not specifically addressed the applicability of hearsay restrictions
to prior findings from non-adjudicatory hearings, such as nonsecure custody or disposi-
tion hearings. If collateral estoppel and hearsay principles apply, findings from a non-
adjudicatory hearing ordinarily would be inadmissible at an adjudicatory hearing. Of
course, this result would not preclude a party from offering testimony or other admis-
sible evidence on the issues that were the subject of the non-adjudicatory findings—for
example, evidence of the condition of a parent’s home or evidence that a parent had
or had not taken certain steps directed by the court. If the rules of evidence do not
preclude a party from introducing non-adjudicatory findings at an adjudicatory hearing
in a juvenile case, the findings at most would be admissible but not binding (because
the findings would not satisfy collateral estoppel requirements). The North Carolina
courts have not articulated a rationale, however, for such an approach under the rules
of evidence, which apply to adjudicatory hearings. Cf. In re Ballard, 63 N.C. App. 580,
590 (1983) (Wells, J., dissenting) (dissent suggests that under due process requirements,
a party might be permitted to offer prior findings as some evidence of issues previ-
ously heard, subject to rebuttal or refutation; dissent does not address impact of rules of
evidence, and it is also unclear whether the prior findings in question were made at an

adjudicatory or non-adjudicatory hearing), rev’d on other grounds, 311 N.C. 708 (1984).

3. Formal concessions; stipulations of fact. Formal concessions of a party during litigation, such
as stipulations of fact, are considered “judicial admissions.” See In re I.S., 170 N.C. App.
78, 86 (2005). They remain in effect for the duration of the case, ordinarily “preventing
the party who agreed to the stipulation from introducing evidence to dispute it and reliev-
ing the other party of the necessity of producing evidence to establish the stipulated fact.”
Id. [quoting Thomas v. Poole, 54 N.C. App. 239, 241 (1981)]; see also 2 BranDI1s & Broun
§ 198, at 11314 (describing effect of formal concessions and stipulations and circum-
stances in which they may not be binding).

the circumstances described in the exception. Because North Carolina omitted this exception, a criminal
conviction is generally not admissible in a later civil case to establish the facts of the offense underlying the
conviction. See N.C. R. Evip. 803 commentary (noting that exception (22) is reserved for future codifica-
tion because North Carolina did not adopt the equivalent of the federal hearsay exception for judgments of
conviction); Carawan v. Tate, 53 N.C. App. 161, 164 (1981) (holding that evidence of conviction of assault
was not admissible in a civil action to establish the commission of the assault), aff"d as modified on other
grounds, 304 N.C. 696 (1982); see also 2 BRanDIs & BroUN § 197, at 110 n.74 (collecting cases). Other
grounds may still allow use of a criminal conviction or aspects of it. For example, the fact of conviction,

as opposed to the facts underlying the conviction, may be used to impeach a witness or, in juvenile cases,
to show a basis for abuse designated in the Juvenile Code. See infra § 11.8.D.3 (discussing this basis of
admissibility of a prior conviction). A guilty plea, being an admission, generally would be admissible in a
later civil action against the party who entered the plea. See supra § 11.6.B (discussing hearsay exception
for admissions of party-opponent); see a/so Michael G. Okun & John Rubin, Employment Consequences of a
Criminal Conviction in North Carolina, PopuLar Gov't, Winter 1998, at nn.64-66 and accompanying text
(1998), available at www.sog.unc.edu/pubs/electronicversions/pg/rubin.htm (discussing the admissibility
of a guilty plea as opposed to a conviction); buf see infra § 11.8.D.3 (explaining that when a party is relying
on Evidence Rule 404(b) to show another crime, wrong, or act, the proponent generally may not rely on a
criminal conviction).
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If a stipulation is from a previous case, it may not preclude a party from litigating the
issue in a subsequent case. For purposes of this discussion, however, whether an abuse,
neglect, and dependency proceeding is considered a part of or separate from a later TPR
proceeding may be inconsequential. In In re Johnson, 70 N.C. App. 383, 387-88 (1984),
the court considered a prior abuse, neglect, and dependency case to be part of the same
“controversy” as a later TPR case and held that a stipulation from the prior proceeding was
a binding judicial admission in the later proceeding. If an abuse, neglect, and dependency
case should be considered separate from a TPR case, a stipulation from the prior case may
still bar relitigation of the issue in the subsequent case based on the principle of “judicial
estoppel.” See, e.g., Bioletti v. Bioletti, __ N.C. App. ___, 693 S.E.2d 691 (2010) (doctrine
of judicial estoppel, which applies to the same or related litigation, prevents a party from
asserting a legal position inconsistent with one taken earlier in litigation). At the least, a
stipulation from a prior case may constitute an “evidential admission,” which is not conclu-
sive in a later case but is still admissible. See 2 Branpis & Broun § 203, at 130; UNCC
Props., Inc. v. Greene, 111 N.C. App. 391, 395 (1993) (statement contained in an answer

from another proceeding was evidential, not judicial admission).

E. Documentary Evidence, Court Reports, and Other Exhibits

1. Summary. This section deals with evidence offered in prior proceedings, including reports
presented to the court. No established doctrine allows the trial court in one proceeding to
take judicial notice of documentary evidence and other exhibits received in prior proceed-
ings. The documentary evidence must satisfy the rules of evidence applicable to the current
proceeding. Juvenile decisions, however, appear to allow the trial court to consider docu-
mentary evidence from prior proceedings, if admissible in the current proceeding, without
the evidence actually being physically reoffered.

2. Juvenile cases on documentary evidence. Juvenile cases have stated that the trial court may
take judicial notice of the underlying case file, including reports submitted to the court in
prior disposition hearings. See, e.g., In re W.L.M., 181 N.C. App. 518 (2007). It does not
appear, however, that the decisions mean that the information in the reports is conclusively
established, as under the traditional approach to judicial notice, or even that the informa-
tion is admissible in the later proceeding. See id. (relying on the presumption that the trial
court disregarded incompetent evidence in the files). Rather, it appears that the decisions
mean that reports and other evidence received in a prior proceeding do not necessarily have
to be physically reoffered into evidence to be considered by the trial court. See generally In
re .M., 190 N.C. App. 379 (2008) (unpublished) (stating that the court at an adjudication
hearing may consider prior proceedings but must evaluate the proceedings in accordance
with the rules of evidence).

If this construction is correct, a party still may object to a court report and other docu-
ments that were received in a prior proceeding. Thus, a party may object to a document on
the ground that the document itself does not meet the requirements for admission under
the hearsay exception for business records or another hearsay exception. See supra § 11.6.F.2
(discussing the requirements for business records and observing that reports to the court
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likely do not satisfy the requirements). If the document is admissible, a party also may have
grounds to object to information within the document. See supra § 11.6.F.3 (discussing
admissibility of information within a business record).

F. Testimony

1. Summary. This section addresses testimony from prior proceedings, including testimony
from adjudication and nonadjudication hearings. Testimony from prior proceedings is
hearsay if offered for the truth of the matter asserted in the testimony. It is improper for
a trial court to admit testimony from a prior proceeding unless the testimony satisfies a
hearsay exception or is offered for a purpose other than its truth, such as impeachment of a
witness’s current testimony by his or her prior inconsistent testimony.

2. Hearsay nature of prior testimony. A witness’s testimony from a prior proceeding, if offered
for its truth, is a form of hearsay because it consists of statements made outside the current
proceeding. See generally supra § 11.5.C (discussing the definition of hearsay). Even when
the testimony is admissible at the prior proceeding—for example, the testimony recounted
the witness’s own observations and did not consist of hearsay statements—the prior testi-
mony itself is hearsay when offered for its truth and is inadmissible at a later proceeding
unless it satisfies a hearsay exception.

Evidence Rule 804(b)(1) governs “former testimony” and applies to testimony given “at
another hearing of the same or a different proceeding.” The rule creates an exception for
former testimony if two basic conditions are satisfied. First, the witness must be unavail-
able at the current proceeding. See N.C. R. Evip. 804(a) (stating the definition of unavail-
ability); see generally supra § 11.6.H.2 (discussing unavailability). Second, the party against
whom the former testimony is now offered must have had an opportunity and similar
motive to develop the testimony at the prior proceeding. Testimony from a prior nonadju-
dication hearing, such as a review hearing, may not satisfy this second requirement because
the rules of evidence do not apply at such hearings, limiting the opposing party’s ability to
address the testimony, and because the purposes of review hearings and adjudications dif-
fer, which may bear on the opposing party’s incentive to address the testimony.

If the testimony at the prior proceeding was given by a person who is a party in a later
proceeding—for example, a parent—the testimony would be admissible against that party as
an admission of a party-opponent. See In r¢e K.G., 198 N.C. App. 405 (2009) (unpublished)
(holding that statements made by respondent-parents at a prior hearing on a domestic vio-
lence protective order were admissible as admissions of party-opponents at adjudication in
a neglect case). This exception would not permit a party to offer the party’s own prior testi-
mony at a later proceeding—for example, DSS could not rely on this exception to offer the
prior testimony of one of its employees. See generally supra § 11.6.B.3 (discussing the applica-
tion of the exception to admissions).

Decisions recognize that judicial notice is not a proper device for considering prior testi-
mony. See Hensey v. Hennessy, ___ N.C. App. ___, 685 S.E.2d 541 (2009) (in a case involv-
ing a domestic violence protective order, the trial court could not take judicial notice of
testimony from prior criminal proceedings; the facts that were the subject of the testimony



Chapter 11 —Evidence 345

must not reasonably be in dispute); Iz 7e J.M., 190 N.C. App. 379 (2008) (unpublished)
(testimony from a previous proceeding, when offered for the truth of the matter asserted, is
hearsay and is not admissible at a proceeding at which the rules of evidence apply unless it
satisfies a hearsay exception; judicial notice may not be used as a substitute for complying
with hearsay restrictions on the admissibility of former testimony).





