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Recommended Reading:

(1) Robert Farb, North Carolina Case Law Handbook 29-33, 75-95 (2nd ed. 2004);

(2) North Carolina Defender Manual Vol. 2, Chapter 23 (Selection of Jury)(School of Government 2005)(available online at: http://www.ncids.org)
I. Jury Venire Issues

a. Special Venire
i. Ohio 

1. A special venire is recommended, but not required, in Ohio.  O.R.C. §§ 2945.18 and 2945.19, which addressed a special venire in capital cases, were repealed in 1993.
ii. North Carolina – G.S. 15A-958

1. On motion of the state or defendant, a judge in his or her discretion may issue an order for a special venire of jurors from another county if that action is necessary to insure a fair trial.  
2. The party making a motion for a special venire has the burden of proof in showing that there is a reasonable likelihood that pretrial publicity will prejudice the party’s right to a fair and impartial trial.

iii. Fair Cross-Section Requirement

1. The Sixth Amendment to the United States Constitution as well as Article I, § 24 of the North Carolina Constitution, require that petit jurors be drawn from a “fair cross-section” of the community.

2. North Carolina courts have ruled that the question of disproportionate representation is determined on a case-by-case basis.  State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000).

3. To show “systematic exclusion” of a protected group or class, the Defendant does not have to show any party acted with discriminatory motive or intent.

4. The Sixth Amendment fair cross-section rule applies on to the jury pool and not to the final jury of twelve.  Stated another way, a Defendant has no right to proportional representation of racial minorities or other protected groups on his or her jury.  Holland v. Illinois, 493 U.S. 474 (1990).

b. How many jurors are pulled for venire?
i.
Request enough jurors to have a sufficient pool.  This amount could be 250-500 depending on the amount of no shows and the amount of pre-trial publicity.  
ii.
Remember, you will lose many jurors because of age, health, etc.  You would prefer 80 – 100 good jurors available prior to group or individual voir dire.

iii.
The trial judge has discretion whether to grant a party’s motion that the prospective jurors complete a questionnaire to provide information for the parties’ use at voir dire.  All questionnaires are to be retained by the court and if requested, made a part of the record.

c. Questionnaires
i. Short Form Questionnaires:

1. Before voir dire examination begins, the court and counsel should be provided with data pertinent to the qualifications of the prospective jurors and to matters ordinarily raised in voir dire examination

2. The questionnaire should include information about the juror’s name, sex, age, residence, marital status, education level, occupation and occupation history, employment address, previous service as a juror, and present or past involvement as a party to civil or criminal litigation.

3. Such data should be obtained from prospective jurors by means of a questionnaire furnished to the prospective jurors with the jury summons, and to be returned by the prospective jurors before the time of the jury selection.

ii. Long Form Questionnaires:

1. In appropriate cases, the court, with the assistance of counsel, should prepare a specialized questionnaire addressing particular issues that may arise.  Jury questionnaires provide a convenient means for the Court and counsel to become acquainted with a jury panel.
2. The questionnaire should be specific enough to provide appropriate information for utilization by counsel, but not be unnecessarily embarrassing or overly intrusive.

3. If questionnaires are made available to counsel prior to the day of the voir dire, the identity of the jurors may be protected by removing identifying information from the questionnaires.

iii. Examples:
1. “Timothy McVeigh” questionnaire See Appendix A

2. Ohio Public Defender questionnaire See Appendix B
3. “Jason Campbell” questionnaire See Appendix C
d. Juror Excuses
i. People qualified for jury service may be excused or deferred for reasons of “compelling personal hardship.”  G.S. 9-6(a),(c).  Hardship excuses are heard and determined in District Court, by a District Court judge or court administrator.  G.S. 9-6(b).  The presiding judge in Superior Court may also excuse or defer prospective jurors for hardship.  G.S. 9-6(f).

ii. The court has broad discretion in determining what constitutes hardship. No error in excusing last remaining African-American female venire person where she has five children and was in community college.  State v. Fisher, 336 N.C. 684, 445 S.E.2d 866 (1994).

iii. The District Court should excuse prospective jurors for hardships only pursuant to G.S. 9-6 and not because of bias, opinion about the death penalty or other grounds that might constitute the bases for a challenge for cause under G.S. 15A-1212.

iv. North Carolina courts have held that a defendant’s right to be present at all critical stages of his trial only applies after the defendant’s trial has been called in Superior Court.  A defendant has no right to be present during the preliminary qualification of jurors by the District Court because this occurs before the defendant’s trial is called in Superior Court.  A defendant has a constitutional right to be present after his or her case is called, if jurors are being selected or excuses are being considered.  State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992).
v. If possible, the first round of requested excuses should be reviewed approximately three weeks prior to trial.

1. All excuses are taken to the courtroom and reviewed by the judge, the attorneys and the defendant on the record.

2. The court personnel should develop a list of all jurors requesting to be excused and include the reason.  At this stage, these are normally the automatics such as age, health with doctor’s note, etc.

a. The court personnel should make sufficient copies of this list.

b. The court personnel should provide the judge with the questionnaires.  

vi. The second round of excuses is reviewed one week after the first.  

1. The court personnel must contact those persons who are requesting to be excused but who were not excused during the first round.

a. All those requesting to be excused during the second round should report in person to the jury assembly room at the same time.  They will be escorted to the courtroom one at a time.

b. The court personnel should also provide the court with any letters of those who have not been excused along with a new reason list.

2. After the second round of excuses is completed, the court personnel will cross off the names of all excused jurors on a copy of the revised venire.  In addition, the court personnel will make the tentative schedule for voir dire.

3. Remember to phone and send a letter to each juror who must report.  Both are best so there are no excuses for not appearing.

4. Conduct any “privacy hearings” requested by jurors.

II. Voir Dire
a. Constitutional Entitlement to Voir Dire
i. Criminal defendants have a constitutional right under the Sixth and Fourteenth Amendments to voir dire jurors adequately. “[p]art of the guarantee of a defendant’s right to an impartial jury is an adequate voir dire to identify unqualified jurors.”  Morgan v. Illinois, 504 U.S. 719, 729-730 (1992).
ii. North Carolina Law Governing Voir Dire
1. Two sets of North Carolina statutes govern jury voir dire, G.S. 9-14 and 15, and G.S. 15A-1211 through 1217.  These statutes grant the trial judge broad discretion to determine the extent and manner of voir dire and those decisions are subject to reversal only on a showing of abuse of discretion.  State v. Fisher, 336 N.C. 684, 445 S.E.2d 866 (1994).
2. Counsel for both parties are statutorily entitled to question jurors and are primarily responsible for conducting voir dire.  G.S. 15A-1214.
Compare – Ohio Criminal Rule 24(A) obligates the court to voir dire the jury panel, and delegates to the trial judge the discretion as to whether he or she will permit the attorneys for the parties “to supplement the examination by further inquiry.”
3. G.S. 15A-1214 provides that the prosecutor questions prospective jurors first.  When the prosecutor is satisfied with a panel of twelve, he or she passes the panel to the defense.
4. The manner and scope of voir dire is a matter of trial court discretion.  State v. Knight, 340 N.C. 531, 459 S.E.2d 481 (1995).
5. Attorneys are not permitted to use voir dire to “stake out” jurors.  Staking out jurors means asking jurors what their decision would be under a specified factual scenario.  State v. Fletcher, 354 N.C. 455, 555 S.E.2d 534 (2001).
b. Types of Voir Dire
i. Group
1. Advise counsel that during counsel’s questioning in the initial group voir dire process, that counsel shall not indicate to the jury the potential for the death penalty or the fact the jurors will be sequestered.  Also advise counsel that the court will discuss with the jury these issues at the end of the group voir dire including the length of the trial.
2. These issues should remain until the end of the group voir dire so that jurors are not looking for excuses to not sit on the jury by hearing this information first.
3. General Voir Dire 

You may commence general voir dire whenever you have available 75-80 prospective jurors who:

a. do not have hardships,

b. have not been tainted by publicity concerning the case
ii. Individual - North Carolina – G.S. 15A-1214(j)

1. The trial judge has the discretion to permit individual voir dire of prospective jurors, which involves questioning of each prospective juror outside the presence of the other prospective jurors.  This is a discretionary decision by the trial judge and will not be reversed on appeal.
2. Give prospective juror oath.
3. Give the jurors a general admonition not to discuss any of these matters among themselves while they are waiting on the individual voir dire.
4. Question each prospective juror outside the presence of the other prospective jurors. 
iii. Small Groups
1. Divide jurors into small groups of approximately eight.

2. Provide jurors with prospective juror oath.

3. After the small group has been excused to the jury assembly room, each juror is brought back separately into the courtroom.  The court will then ask appropriate questions.  Ask if the questions on the jury questionnaire were answered truthfully and honestly to the best of their ability as they are now under oath.  Also inquire as to prior felony conviction.

4. At conclusion of all questioning ask juror to leave courtroom briefly while the court rules on any challenges for cause.

5. This may not be a viable option in North Carolina.

iv. Combination of Group and Individual
1. The judge may bring the entire venire into the courtroom for group voir dire which can be conducted by the judge and counsel.  The judge will then take challenges for cause and rule on the same.  Advise counsel in this portion of voir dire not to mention the death penalty.
2. Provide jurors with prospective juror oath.
3. The jurors that remain will then be sequestered or given a specific time to report with appropriate continuous instruction.
4. Individual voir dire takes place on the issue of pretrial publicity and/or the issue of death qualification.  It can also be used for any other specific area the judge feels is better suited for individual voir dire.
5. As soon as the court has acquired a sufficient number of jurors, the court can bring the entire panel back in so that any final questioning can take place, final challenges for cause and peremptory challenges can be made.
v. North Carolina – Random Sample Requirement
1. North Carolina law provides that the selection of jurors from the pool for questioning must be random.  G.S. 15A-1214(a) states: “[T]he clerk, under the supervision of the presiding judge, must call jurors from the panel in a system of random selection which precludes advance knowledge of the identity of the next juror to be called.”
2. The statutory randomness requirement may be violated when a large jury pool is broken down into smaller panels, and each panel is exhausted before any member of the next panel is called.  See e.g. State v. Wiley 355 N.C. 592, 565 S.E.2d 22 (2002).
3. To avoid a violation of randomness, the last member or last four members of each panel have to be combined with the next panel.
4. Pursuant to G.S. 15A-1211(c), a defendant may waive any objection to dividing the pool into panels by declining to enter an objection in writing before jury selection begins.
5. The North Carolina Supreme Court has held that a defendant must show prejudice from a randomness violation.  State v. Thompson, 359 N.C. 77, 604 S.E.2d 850 (2004).
c. Death Qualifications
i. Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770 (1968).
Prospective jurors may not be excused for cause by the state simply because they have a general objection to the death penalty; instead, they must express an unmistakable commitment to automatically vote against the death penalty regardless of the evidence. See Witherspoon questions in Appendix D.
ii. Wainwright v. Witt, 469 U.S. 412, 105 S.Ct. 844 (1985).
The court modified the standard for peremptory challenges of prospective jurors for their death penalty views that it had established in Witherspoon.  The new standard is whether a juror’s views on capital punishment would prevent or substantially impair the performance of his or her duties as a juror in accordance with the instructions and the juror’s oath.

iii. Case summaries on challenges for cause:

1. Morgan v. Illinois, 504 U.S. 719, 112 S.Ct. 2222 (1992).

Capital defendant may challenge for cause any prospective juror that would automatically vote to impose death if defendant were convicted of a capital offense.  If a prospective juror would do so, the trial judge must remove the juror if challenged for cause.
2. Greene v. Georgia, 519 U.S. 145, 116 S.Ct. 578 (1996).
The Court rules that Wainwright is not controlling authority as to the standard of review  to be applied by state appellate courts reviewing trial judges’ rulings on jury selection, because Wainwright involved federal habeas review, when deference to state court findings is mandated by federal statute.  Thus, a state appellate court is not bound by Wainwright to accord a presumption of correctness to state trial judges’ findings of juror bias, but it may choose to do so if it wishes.

3. Ross v. Oklahoma, 487 U.S. 81, 108 S.Ct. 2273 (1988).

The trial judge erroneously refused to excuse for cause, on the defendant’s motion, a prospective juror who said he would automatically vote to impose the death penalty if the defendant was convicted of first degree murder.  The defendant then exercised a peremptory challenge to remove the juror.  None of the twelve jurors who served on the case were challenged for cause by the defendant.  The Court ruled that the loss of a peremptory challenge did not violate the defendant’s constitutional rights.

4. Gray v. Mississippi 481 U.S. 648, 107 S.Ct. 2045 (1987).

The Court ruled that whenever a juror is improperly excused for cause under Witherspoon and Wainwright, the death sentence must be vacated.  Harmless error analysis is not available to uphold a death sentence in such a case.

5. Buchanan v. Kentucky, 438 U.S. 402, 107 S.Ct. 2045 (1987).
The Court ruled that a defendant was not denied his Sixth Amendment right to an impartial jury when the jury was death qualified in a joint trial with a codefendant, even though the death penalty was sought only against the codefendant.

6. State v. Webb, 70 Ohio St.3d 325 (1994).

Capital juror may be challenged for cause where the person unequivocally states that under no circumstance will the instructions of the trial judge be followed and nor will there be consideration fairly of the imposition of the death sentence in a particular case.  A juror’s conscientious or religious opposition to the death penalty in and of itself is not grounds for challenge for cause.
7. State v. Rouse, 339 N.C. 59, 451 S.E.2d 543(1994).
Considering all the prospective juror’s responses, including “I don’t believe I could vote for the death penalty” and “I think I would [automatically vote against the death penalty],” the trial judge did not abuse his discretion in determining that the juror’s views would prevent or substantially impair her from performing her duties as a juror.

8. State v. Jennings, 333 N.C. 579, 430 S.E.2d 188 (1993).

The trial judge properly excused a prospective juror for cause (based on her answers during voir dire) when the juror was unable to agree affirmatively to follow the law and recommend a sentence based on the law and evidence.  Rather, she felt that she would be trying to find ways she could vote against the death penalty and would be predisposed or biased in some respect against the death penalty.

9. The Bottom Line:

a. Do not excuse a juror unless the juror leaves no real doubt that he or she cannot follow the law and will not consider the imposition of the death penalty.  If you do exclude a juror and you are wrong, it will be reversible error.  Where the court improperly excludes even a single juror, the case must be reversed regardless of the number of peremptories that are not utilized.  See Speck v. Illinois, 403 U.S. 946 (1971).

b. Always make a specific finding that the juror’s views would prevent or substantially impair the juror’s ability to follow the law.

c. Statements such as “think” or “I don’t think,” or “I don’t believe,” or “It would be difficult for me” or “It would be hard for me” do not warrant exclusion without more.

iv. Life Qualification

1. A juror whose beliefs preclude him or her from considering a sentence of life in prison are excludable for cause.  Morgan v. Illinois, 504 U.S. 719 (1992).

2. A defendant has a constitutional right to “life qualify” the jury by questioning them about their beliefs in capital punishment.  State v. Powell, 340 N.C. 674, 459 S.E.2d 219 (1995).

v. Right to Rehabilitate Jurors

1. If a juror is equivocal in his or her response to death qualification questions, the defendant is entitled to question the juror and attempt to demonstrate the juror is competent.  State v. Brogden, 334 N.C. 39, 430 S.E.2d 905 (1995).

2. A defendant does not have a right to rehabilitate jurors whose inability to impose death is unequivocal.  State v. Johnson, 317 N.C. 343, 346 S.E.2d 596 (1986).
d. Pre-trial Publicity 

i. As indicated by answers on the questionnaire, question prospective jurors on the record concerning:

1. Their knowledge regarding the case.

2. The source(s) of their knowledge.

3. Whether this knowledge will prevent them from following the court’s instructions on burden of proof, standard of proof, presumption of innocence and other matters.  Will they be able to listen to the evidence and reach a verdict based on the evidence?

ii. It is most efficient if the judge conducts this aspect of the voir dire.  You may request input and/or supplemental questions from counsel.

iii. Reach agreement, or decide which panel members should be excused by reason of exposure to publicity.

e. Proper v. Improper Questioning [See also Farb pp. 82-87 summarizing cases on proper/improper questioning]
i. The regulation of the manner and extent of the inquiry of prospective jurors concerning their fitness to serve as jurors rests largely in the discretion of the trial judge.

ii. Although the court cannot exclude questions proper in scope, it is free to require that they be phrased in a neutral non-argumentative form.

iii. Avoid questioning tending to:


1. educate the jury panel to the particular facts of the case;

2. compel the jurors to commit themselves to vote a particular way;

3. prejudice the jury for or against a particular party;

4. argue the case;

5. indoctrinate the jury; or

6. instruct the jury in matters of the law.

f. Written Parameters
g. Limits on Time

h. Challenges

i. There is no constitutional right to peremptory challenges.  Ross v. Oklahoma, 487 U.S. 81 (1988).  The right to peremptory challenges is a statutorily created right in North Carolina.  G.S.15A-1217.

ii. Peremptory Challenges

1. Federal – Federal Rule of Criminal Procedure 24(b)
If the offense charged is punishable by death, each side is entitled to twenty peremptory challenges.
2. Ohio – Criminal Rule 24(C)

a. In a capital case with one defendant, he or she may use six peremptory challenges.  If there is more than one defendant, each may challenge the same number of jurors as if the defendant was the sole defendant.

b. In any case where there are multiple defendants, the prosecuting attorney peremptorily may challenge a number of jurors equal to the total peremptory challenges allowed all defendants.

3. North Carolina – G.S. 15A-1217(a)
a. Each defendant is allowed fourteen peremptory challenges.

b. The state is allowed fourteen peremptory challenges for each defendant.

iii. Basic Rules

1. Neither the state nor the defendant may exercise peremptory challenges against prospective black jurors in a racially discriminatory manner or against prospective jurors in a manner showing gender bias.

a.  Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712 (1986); 

b. Georgia v. McCollum, 505 U.S. 42, 112 S.Ct. 2348 (1992);

c. J.E.B. v. Alabama ex rel T.B., 511 U.S. 127, 114 S.Ct. 1419 (1994).
2. Though Batson is applicable to gender, principles do not prevent challenges of a group or class of people such as nurses or military personnel even if it may disproportionately affect men or women.

3. Procedure for analyzing a Batson claim:

a. The party making the claim must establish a prima facie case of purposeful discrimination in the other party’s use of peremptory challenges.

b. If a prima facie case is made, the burden shifts to the other party, who must then articulate a race neutral reason for striking the jurors in question.
c. The trial judge must then evaluate the race neutral reason and determine whether the objecting party has met the burden of proving purposeful discrimination.

d. If the trial judge sustains the Batson objection, he or she must disallow the racially motivated peremptory challenges.

4. Prima facie showing of discrimination against a cognizable group is required to defeat a challenge.

5. A Batson objection must be made in a timely manner, i.e., before the jury is sworn, or the objection is waived.  A Batson objection cannot be raised for the first time on appeal.

6. The Supreme Court ruled that a California state court’s standard of “more likely than not” is inappropriate to measure the sufficiency of a prima facie case of purposeful discrimination in jury selection under Batson v. Kentucky.  Instead, the prima facie evidence standard means evidence sufficient to permit a trial judge to draw an inference that discrimination has occurred.  Johnson v. California, 125 S.Ct. 2410 (2005).

iv. Challenges for cause
1. A challenge for cause is an objection made to a particular juror alleging some fact which renders him incapable or unfit to serve on the jury.

2. Generally, a challenge for cause can be made for a variety of reasons:
a. when a prospective juror is biased or prejudiced, whether it  be in favor of or against the defendant;

b. whether a prospective juror’s opinion will influence the verdict;

c. when a prospective juror is biased or prejudiced towards a particular law applicable in the case at hand; and

d. when the venire member is simply unfit to serve as a juror.

III. Alternate Jurors
a. Ohio – State v. Gross, 97 Ohio St.3d 121 (2002), and recently amended Criminal Rule 24(F)(2) provide guidelines to trial judges in the use of alternate jurors.  In the Gross case, five alternate jurors were present in the jury room during the trial phase and penalty phase of deliberations.  They were instructed not to participate in the deliberations.  Notwithstanding the court’s admonition, the court received two notes from the foreman.  

i. The first – “Are the alternates allowed to play a game of cards with attention to the process in section ([sic], session)?”

ii. Second note – “One alternate is expressing his feelings about the other jurors in a manner he thinks isn’t right.  Everyone is really tense about this.  He feels things are going wrong and thinks some people are getting pressured in making decisions.  It’s to a point he thinks it [sic] wrong.  I on the other hand feel no one has been swayed by force.

iii. The judge took sworn testimony from the bailiffs responsible for the jury.  They were told by the foreman – “It’s getting out of hand in here, the alternates are throwing pens and things.”

iv. The Supreme Court held in a split decision that the death sentence was vacated and case remanded for resentencing due to alternate juror misconduct.
b. North Carolina – G.S. 15A-1215(b) At least two alternate jurors must be selected in a capital case.

i. Retained during trial jurors’ deliberations on the issue of guilt or innocence, separate from the trial jurors and they do not participate in deliberations.

ii. Also serve as alternate jurors if there is a capital sentencing hearing; however, once jurors begin deliberations on their sentencing recommendation, the alternate jurors are dismissed.
IV. Jury Management
a. Jury Security

i. The logistics for recess and entry of the jury into the courthouse and courtroom, and then exit should be planned in advance of trial.  Everyone in the courtroom should remain seated while the jury leaves the courtroom escorted by one or more bailiffs.  It is best for the jury not to have to pass through or near a crowd or past the spectators in the courtroom.

ii. Times for recess should be scheduled and the schedule adhered to.

b. Protecting the Identity of Jurors

V. Jury Orientation
a. Instructions to the jury prior to trial - General Admonitions
i. Be fair and attentive;
ii. Do not discuss the case outside court;
iii. Report any violations;
iv. Do not do any outside investigation;
v. Do not view any media;
vi. Inform bailiff of any personal problems;
vii. Summarize these instructions at each recess; and
viii. Sit in the same chair and wear your badge.
b. Creature Comfort
c. Preliminary Instructions See Appendix E
d. Possible Sequestration
i. Ohio – Ohio law requires that a potential death penalty juror be sequestered during all deliberations.
ii. Make arrangements for sequestering.
1. Provide jurors with single rooms.
2. See that security has been properly informed and provided appropriate checklists.  The court personnel must stress the importance of confidentiality with the hotel.
a. Be certain that a security check of all rooms has been completed including disconnecting televisions and radios, including clock radios, newspapers removed, etc.
b. Provide jurors with a juror sequestering information packet that describes items that they may and may not bring while sequestered.
c. Question jurors on the record to be certain that no one has brought any items not permitted such as small televisions, small radios, cell phones, newspapers, etc.
3. Make arrangements for alternate jurors during deliberations.  Advise all jurors that they may not discuss the case unless all twelve are present in the deliberating room.
VI. Making a Record
North Carolina – G.S. 15A-1241 requires that jury selection proceedings must be recorded in a capital case.
VII. Ethical Challenges - Role of the Judge

A trial judge must walk a fine line between:
i. a trial judge’s voir dire that merely explores what the prospective juror is really saying about his inability or ability to try the issues fairly and impartially, or that clears up any misconception that the prospective juror may have as to his proper role and duties, on the one hand; and, on the other hand,
ii. a voir dire by the trial judge that communicates to the prospective juror that what the judge wants and expects the prospective juror to say is that he will put aside any bias and prejudice, and try the issues fairly and impartially.  See State v. Leavell, 1989 WL 33104 (Ohio App. 1989).
This type of voir dire by a trial judge is not sufficient to rehabilitate a prospective juror who has already undermined his ability to try the issues fairly and impartially, to the extent that he should be excused for cause. See Appendix F.
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