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The Fifth Amendment to the United States Constitution
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“nor shall any person be subject for the same offence to B4
) be twice put in jeopardy of life or limb;”

What Provision of the North Carolina Constitution?

BUN

CONSTITUTION Xi
OF THE

State of North Carolina

PREAMBLE

We, the people of the State of North Carolina, grateful to Almighty God, the
Sovereign Ruler of Nations, for the preservation of the American Union and the exis-
tence of our civil, political and religious liberties, and acknowledging our dependence
upon Him for the i of those blessings to us and our p ity, do, for the
more certain security thereof and for the better government of this State, ordain and
establish this Constitution.

ARTICLE 1

DECLARATION OF RIGHTS

That the great, general, and essential principles of liberty and free government may
be recognized and established. and that the relations of this State to the Union and
government of the United States and those of the people of this State to the rest of
the American people may be defined and affirmed, we do declare that:

SCHOOL OF
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It is a fundamental and sacred
principle of the common law, deeply
imbedded in our criminal
jurisprudence, that no person can be
twice put in jeopardy of life or limb
for the same offense. . . .

While the principle is not stated in
express terms in the North Carolina
Constitution, it has been regarded as

an integral part of the ‘law of the land’
[clause, Art. I, § 19].
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Proceedings to Which Double Jeopardy is Applicable:

Subsequent criminal prosecution Subsequent criminal prosecution is NOT
may be barred by prior: barred by prior:

* Probation revocation proceeding;

+ Thirty-day pretrial driving license
revocation;

* One-year commercial driver’s license
disqualification;

» Assessment of drug tax by N.C. Dept of
Revenue;

* ABC Commission administrative action.

civil sanction deemed ¢

' juvenile adjudicat
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Double Jeopardy Provisions Protect Against:

 Second prosecution for the same
offense after acquittal,

 Second prosecution for the same
offense after conviction;

 Multiple punishments for the same
offense.

"
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What constitutes the same offense for double jeopardy?
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addltlonal fact

The Same Offense in Law:
possession of a controlled substance

(1) Knowingly

L

e N (2) Possesses '
- °

‘ (2) Possesses ) ‘ (3) A controlled substance .

i< B .
(3) A controlled substance __ §
(4) With intent to sell or deliver
. -
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The Same Offense in Fact | -y
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The ‘same evidence’ test asks two questions:
(1) Whether the facts alleged in the second indictment would have

sustained a CQQ/EE)n under the first inaiCtmenlt;yd

(2) Whether the same eili_dqgce would support a conviction in each case.

e
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The Same Offense in Fact:
discharging a firearm into occupied property

* Indictment alleges that defendant  Indictment alleges that defendant
discharged a firearm, a handgun, discharged a firearm, a handgun,
into a vehicle owned by John Doe, into a vehicle owned by John Doe,
while it was occupied by John Doe. while it was occupied by John Doe.

* Evidence shows that defendant’s » Ewvidence shows that defendant’s
first shot sent bullet.through the second shot:sent bullet into the
front windshield of the vehicle. passenger side door of the vehicle.

»:'.' 4 P ,/
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A Prior Acquittal

Prior Acquittal Includes:

(Chance s
THIS CARD MAY BE KEPT
UNTIL NEEDED OR SOLD

GET OUT OF JML °

FREE \ N « Collateral estoppel.

- » Averdict of not guilty;

« Dismissal for insufficient evidence;

BUNC | oversarenr
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Collateral Estoppel

Issue preclusion bars successive litigation
of an issue of fact or law previously
determined by a valid and final judgment.

» May bar State from relitigating issue
previously decided in defendant’s favor.

» Does not preclude the admission of
evidence at a subsequent trial.

BUNC | oversarenr
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P Fatal yarlance _ = Whlch party sought a declaration

. Otﬁer dismissal upon defendant .§ 3 Mﬁ mls'fi#ﬁ“ and
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A Prior Conviction

Prior conviction includes:
Chance
GO DIRECTLY TO JAIL

» Plea of guilty or no contest;
* Verdict of guilty at trial;

e PJC with conditions.

DO NOT PASS GO, DO NOT COLLECT $200

BUNC | oversarenr
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When is a Conviction an Implicit Acquittal?

(1) Knowingly
(1) Knowingly

(2) Possesses

© ‘ (2) Possesses ‘ '

(3) A controlled substance
N N N e

N N N e
(3) A controlled substance
(4) With intent to sell or deliver @
®
BUNC | sovemmannr 17

17

Appeal by Defendant Generally Waives Protection

Defendant waives protection against double jeopardy
when a verdict or judgment is set aside at his own
instance on motion in the lower court or upon appeal.

« EXCEPT when conviction is overturned for
insufficiency of the evidence.

» Appeal from conviction for lesser-included does not
waive protection from retrial on greater offense.

QUNC =
18
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Single Trial v. Multiple Trials

With respect to multiple sentences imposed in a single trial, . . .

» the Double Jeopardy clause does no more than
prevent the court from prescribing greater
punishments than the legislature intended.

* Even if the Blockburger test is satisfied, the
defendant may be punished for both crimes if
it is found that the legislature so intended.

BUNC | Sovesment 19
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Determining Legislative Intent

» The traditional means of determining the
intent of the legislature include the
examination of the subject, language, and
history of the statutes.

* Multiple punishments are permissible for:

o Breaking or entering and larceny
pursuant to breaking or entering;

o Trafficking in cocaine by possession
and felony possession of cocaine;

o Second-degree rape and statutory rape.

BUNC | Soveamment
20
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Arrest of Judgment

* Motion in arrest of judgment is proper when
it is apparent that no judgment against the
defendant could lawfully be entered.

» Judgment may also be arrested to avoid
double jeopardy problem arising out of
multiple punishment for the same offense.

AUNC | vemmsenr
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Separate Sovereigns

Federal and state:governments are separate However, . . .
sovereigns, and each.may prosecute a
defendant for the same offense. - G.S.90-97 (drug offenses).

* G.S.15A-134 (borderline cases).

DUNC | S 22
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Joinder & Severance

A defendant who has been tried for one offense
may move to dismiss a joinable offense.

The motion to dismiss must be granted unless:
* Motion for joinder was previously denied;
|+ The court finds the right has been waived; or

» The court finds the ends of justice would be
defeated if the motion were granted.

G.S. 15A-926(c)(2)
BUNC |52, 23
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Recapitulation

I Soufces

I1. Same offense
I11. Prior acquittal
IV. Prior conviction

V. Multiple punishments

DUNC | S 24
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