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Introduction to 

Structured Sentencing
and 

Probation Violations

Jamie Markham
Assistant Professor of Public Law and Government

Objectives
§ Grid fluency
§ Handbook and form familiarity
§ Avoid common errors

A very brief history
§ 1981: Fair Sentencing
§ 1994: Structured Sentencing
§ 2011: Justice Reinvestment
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Structured Sentencing
§ Applies to most North Carolina crimes
§ Exceptions:
– First-degree murder
– Drug trafficking (p. 37)
– Impaired driving
– Health control measures

Purposes of Sentencing (p. 15)
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Felony Sentencing

Offense Class

Cocaine possession

Breaking or entering

Possession of firearm by felon

Indecent liberties with children

AWDWISI

Armed robbery

Habitual felon

Second-degree murder

Rape/sexual offense

First-degree murder

Prior Record Level
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Grid Cell

Grid Cell

Minimum term of 
imprisonment

(months)

Presumptive Range

Mitigated Range

Aggravated Range

Dispositional 
Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or drug treatment court

Active
Prison

Terms of Imprisonment
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Dispositional Options

Mandatory 
Active

Judge’s 
discretion

Mandatory
Non-Active

Basic steps for felony sentencing
§ Step 1: Determine the Applicable Law
§ Step 2: Determine the Offense Class
§ Step 3: Calculate the Prior Record Level
§ Step 4: Consider Aggravating and Mitigating Factors
§ Step 5: Select a Sentence of Imprisonment
§ Step 6: Choose a Sentence Disposition
§ Step 7: Review Additional Issues, as Appropriate

Exercise 1
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Class H / Level I

Exercise 1.a

Grid Cell
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Felony Sentencing: Min-Max
Permissible Minimum Sentences Corresponding Maximums

Class B1-E
(sex offender max in 

parentheses)
120% of Min. + 12

(120% of Min. + 60)

Class F-I
120% of Min. + 9

Grid Cell

Felony Sentencing

“6-17 months, 
Active”
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Place of Confinement

§ Felony: N.C. Division of Adult Correction (Prison)

What does it mean?

Credits
§ Jail credit
– Credit for time the defendant has already served

§ Sentence reduction credits
– Time the defendant may work off his or her 

sentence while incarcerated
– Structured Sentencing: Earned Time
– Impaired Driving: Good Time
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Exercise 1.b

Probationary Sentences

Dispositional Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or drug treatment court

Active
Prison
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First, impose a term of imprisonment
and SUSPEND it

Probationary Sentences
§ Type of sentence
§ Length of probation period
§ Conditions of probation
§ Delegated authority

Probationary Sentences
§ Type of sentence
§ Length of probation period
§ Conditions of probation
§ Delegated authority
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Probationary Sentences
§ Type of sentence
§ Length of probation period
§ Conditions of probation
§ Delegated authority

Period of probation
§ Default ranges for felonies

– Community: Between 12 and 30 months
– Intermediate: Between 18 and 36 months

§ May be longer or shorter with findings

§ Maximum length (with findings) is 60 months

Probationary Sentences
§ Type of sentence
§ Length of probation period
§ Conditions of probation
§ Delegated authority
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Conditions of probation
§ Regular conditions
– Apply by default, but may be stricken

§ Special conditions
– Statutory special conditions
– Ad hoc conditions; must be “reasonably related”

§ “Community and Intermediate” conditions
§ Intermediate conditions
– Apply in Intermediate cases, unless stricken

§ Sex offender conditions

Regular

Special

Community and Intermediate

Intermediate-only 
Conditions

Default 
Intermediate
Conditions

Conditions of probation

Probationary Sentences
§ Type of sentence
§ Length of probation period
§ Conditions of probation
§ Delegated authority
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Delegated authority
§ Allows probation officer to impose certain 

conditions without prior court approval, 
including:
– Community service
– House arrest or curfew
– 2-3 day jail confinement (“quick dip”)

§ Applies unless judge says otherwise

Exercise 1.b

“6-17 months, suspended. 
36 months of supervised 

probation”

Exercise 1.c



1/26/18

14

Dispositional Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or drug treatment court

Active
Prison

Exercise 1.c
“$1,000 fine.”

“5-15 months, 
suspended. 
12 months 

unsupervised 
probation” “6-17 months, 

suspended. 
30 months supervised 

probation”

Exercise 2



1/26/18

15

Exercise 3.a

“12-24 months, 
suspended. 36 months 
supervised probation.”
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Exercise 3.b

Dispositional Options

Community
Probation or 

just a fine

Intermediate
Supervised probation that 

may include a split sentence 
or drug treatment court

Active
Prison

Special probation (split sentence)
§ Jail/prison confinement for up to ¼ the 

maximum imposed sentence of imprisonment
§ May be noncontinuous (e.g., weekends)
– Must be complete within 2 years of conviction

§ Judge may order $40/day jail fee (optional)
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“14-26 months, 
suspended. 60 months 
supervised probation. 
6.5 months of special 

probation in the custody 
of DAC.”

Exercise 4
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Prior record level (p. 2)
COUNT

• All felonies
• Class 1 and Class A1 

non-traffic misdemeanors
• DWI, commercial DWI, and 

death by vehicle
• Prayer for Judgment (PJC)

• Crimes from other 
jurisdictions

DON’T COUNT
• Class 2 & 3 misdemeanors
• Traffic misdemeanors 

(other than DWI, 
commercial DWI, and 
death by vehicle)

• Infractions

• Contempt adjudications
• Convictions used to 

habitualize
• Juvenile adjudications

§ Count only the most serious conviction from a single calendar 
week of superior court, or session of district court 

Prior record “bonus points”
§ Under supervision (+1)
– Committed while on probation, parole, post-

release supervision, incarcerated, or on escape
§ Same elements (+1)
– All elements of the present offense included in a 

prior offense

Crimes from other jurisdictions
§ By default: 
– Prior out-of-state felonies: Class I (2 points)
– Prior out-of-state misdemeanors: Class 3 (0 points)

§ With “substantial similarity” determination:
– Count like the similar North Carolina offense
– Proponent must prove by preponderance of 

evidence
– Court must make findings; stipulations ineffective
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Exercise 4.a

Prior record level exercise
A defendant has the following prior record:
– 11/1/98 DWI
– 1/12/01 DWLR
– 8/4/03 PJC for communicating threats (Class 1)
– 4/25/08 2d deg burglary (Class G)
– 4/25/08 Poss. stolen goods (Class H)
– 10/22/10 Criminal contempt (30 days)
– 2/13/11 First-degree rape (South Carolina)

Current crime committed while on parole

9 points à Level III

Exercise 4.b



1/26/18

20

Crimes from other jurisdictions

“For each out-of-state conviction listed in 
Section V on the reverse, the Court finds by 
a preponderance of the evidence that the 
offense is substantially similar to a North 
Carolina offense….”

Prior record level exercise
A defendant has the following prior record:
– 11/1/98 DWI
– 1/12/01 DWLR
– 8/4/03 PJC for communicating threats (Class 1)
– 4/25/08 2d deg burglary (Class G)
– 4/25/08 Poss. stolen goods (Class H)
– 10/22/10 Criminal contempt (30 days)
– 2/13/11 First-degree rape (South Carolina)

Current crime committed while on parole

16 points à Level V

Exercise 4.c
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Exercise 4.d

Aggravating and mitigating factors
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Aggravating and mitigating factors

Aggravating factors: Procedure
§ State must provide notice of intent to prove

– Statutory aggravators need not be pled
– Non-statutory (ad hoc) aggravators must be pled

§ State must prove aggravators to the jury beyond a 
reasonable doubt, unless they are admitted to by the 
defendant

§ Prohibited aggravating factors:
– Evidence necessary to prove an element
– Same item of evidence may not be used to prove more than 

one aggravating factor
– Exercise of right to jury trial

Mitigating factors: Procedure
§ Defendant must be given opportunity to prove
§ Defendant must prove by preponderance
§ Findings are by the court (no jury findings required)
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Aggravating factors

Mitigating factors

Weighing factors
§ A matter of judicial discretion
§ Not a mathematical balance
§ Presumptive is always permissible

Agg. Mitig.
Mitig.
Mitig.
Mitig.
Mitig.
Mitig.
Mitig.
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Aggravating and mitigating factors

“17-30 months, 
Active, in the 

custody of DAC.”

“36-53 months, 
Active, in the 

custody of DAC.”

Exercise 5.a

Felony Sentencing: Min-Max
Permissible Minimum Sentences Corresponding Maximums

Class B1-E
(sex offender max in 

parentheses)
120% of Min. + 12

(120% of Min. + 60)

Class F-I
120% of Min. + 9
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“58-130 months, 
Active, in the 

custody of DAC.”

“73-148 months, 
Active, in the 

custody of DAC.”

Extraordinary mitigation (p. 4)
§ Allows 

intermediate 
punishment in 
certain “A”-only 
grid cells

Advanced Supervised Release (p. 5)
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Advanced Supervised Release (p. 5)

Sentencing Whiteboard (YouTube)

Exercise 5.b
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Page 12

Exercise 6
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Sentencing multiple convictions
§ Consolidated sentences
– All convictions sentenced together may be consolidated 

into one sentence for the most serious offense
§ Concurrent sentences
– If judgments are silent, sentences run concurrently

§ Consecutive sentences
– One sentence begins at the expiration of another

§ Probationary sentences
– Probation periods must run concurrently
– An active sentence may be followed by probation

“Consolidated for 
judgment. 5-15 

months, Active.”

“6-17 months, 
Active.”

Concurrent:
“6-17 months, 

Active.”

Consecutive:
“6-17 months, 

Active, to begin at 
the expiration of…”Contingent:

“6-17 months, Suspended, 
24 months supervised 

probation to begin when 
the defendant is released 

from incarceration…”

Additional issues
§ Fines

– Amount in court’s discretion (no statutory limit for felonies)
§ Costs 

– Apply by default in every case
– Waived only with written finding of just cause
– 15-day written notice before waiving

§ Fees
– Attorney fees (IDS rules; $60 appointment fee)
– Probation supervision ($40/month)
– Jail fees ($10/day pretrial; $40/day probationary)
– EHA fee ($90 + $4.48/day)
– Community service fee ($250 per sentencing transaction)
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Restitution
§ Must be considered in every case
§ Mandatory in Crime Victims’ Rights Act cases
§ Restitution may not be ordered for pain and 

suffering or as punitive damages
§ There must be evidence of (or stipulation to) 

the restitution amount

Deferrals (p. 14)
§ Deferred prosecution
§ Prayer for judgment continued (PJC)
§ Conditional discharge
– G.S. 90-96
– G.S. 15A-1341(a4)

Information for sentencing (p. 15)
§ Presentence investigation
§ Presentence commitment for study
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Questions?
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Place of Confinement

§ Place of confinement
– 90 days or less: Local jail
– 91+ days: Statewide Misdemeanant 

Confinement Program
– Any DWI: SMCP

Active punishment

§ Consecutive sentences
– Permissible, but limited for misdemeanors
– Maximum total imprisonment is twice the maximum 

authorized sentence for the most serious offense
– If all convictions are Class 3, they must be 

concurrent

Limit on Consecutive Sentences
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Questions?


