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 The traditional methods of proving character and traits of character, for example, 
truthfulness, are governed by the 400 series of the Rules of Evidence and are fairly 
strictly limited.   The limitations are based upon the fundamental premise that the 
credibility of any witness is solely the province of the jury.  Thus, except in very limited 
circumstances, it is improper for one witness to comment upon or vouch for the 
credibility of another witness, and such testimony is inadmissible as it “invades the 
province of the jury.” 
 
 However, in sex offense cases, the testimony of expert witnesses often comes 
very close to being in conflict with the well-recognized principle that one witness may 
not comment upon the credibility or truthfulness of another witness.  How does the 
thoughtful judge ensure that expert testimony offered in these cases if proper, and 
admissible? 
 
 Of course, one must start with Rule 702 of the Rules of Evidence, which was 
revised effective for actions commenced after October 1, 2011.  The changes to Rule 702 
seem to reflect a legislative intent more closely to mirror F.R.E. 702 and to adopt the 
standard for judging the admissibility of expert testimony as set out by the United States 
Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US 579, 125 L. ed. 
2d 469 (1993).  Rule 702 reads as follows:   
 

(a) If scientific, technical or other specialized knowledge 
will assist the trier of fact to understand the evidence or 
to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion, 
or otherwise, if all of the following apply: 

(1) The testimony is based upon sufficient facts or data. 
(2) The testimony is the product of reliable principles and 

methods. 
(3) The witness has applied the principles and methods 

reliably to the facts of the case. 
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One of the reasons that our North Carolina Supreme Court may have initially 
rejected the Daubert standard in Howerton v. Aria Helmet, Ltd. 358 NC 440, 597 S.E. 2d 
674 (2004) is that our Supreme Court worried that State Court trial judges did not have 
the resources available to them to carry out such rigorous scientific evaluations as have 
become the practice in the federal courts after Daubert.  Indeed, this is a challenge for us 
and may become an even greater challenge for a thoughtful judge if the parties are not 
well-prepared and well-versed on what are the parameters of proper expert testimony in 
both adult sex offense cases and child sex offense cases.   
 
 Let us look at each of these types of cases separately.  First, 
 

The Adult Sex Offense Case 
 

 Burgess and Holmstorm coined the phrase Rape Trauma Syndrome in 1974 to 
describe the behavioral, somatic, and psychological reactions of rape and attempted rape 
victims.  RTS was later included in the American Psychiatric Association’s Diagnostic 
and Statistical Manual of Mental Disorders (DSM 4th ed. 1994).  Critics have questioned 
the scientific bases for RTS evidence in court, arguing that research on the rape trauma 
syndrome is not probative on issues of prior consent, prior trauma, nor the cause of a 
complainant’s current behavior.  There is a danger that expert testimony may be offered 
which is unsupported by research.  Well-known researchers Frazier and Borgida 
expressed their conclusions regarding court testimony. 
 

“In sum, experts in recent cases have described a broad range of 
symptoms and behaviors as consistent with RTS, some of which 
do not appear to be based on research.  Testimony that is not 
research based often seems to be prompted by a defendant’s claims 
that a complainant’s behavior was inconsistent with having been 
raped.  If virtually any victim behavior is described as consistent 
with RTS, the term will soon have little meaning.  Indeed, some 
critics have argued that this is already the case . . . .”  Frazier and 
Borgida, Rape Trauma Syndrome:  A Review of the Case Law and 
Psychological Research, 16 Law and Human Behavior 293 (1992). 
 

 In looking at courts around the country, it appears that the prosecution may offer 
RTS evidence for two purposes:  (1) to prove lack of consent by the alleged victim or (2) 
to explain post-incident conduct by a victim that jurors might perceive as inconsistent 
with a rape claim.  Courts are widely divided over the first use but generally accept the 
second.  North Carolina appellate cases appear to follow this pattern (even though these 
are cases of child victims). 
 

State v. Hall, 330 N.C. 808, 412 S.E.2d 883 (1992) (an expert may testify that a  
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victim suffers from post-traumatic stress disorder for corroborative 
purposes and to assist the trier of fact to understand the behavior of a 
sexual assault victim). 

 
 State v. Gamez, 228 N.C. App. 329, 745 S.E.2d 876 (2013) (by precedent, an  

expert may testify that a victim suffers from post-traumatic stress disorder  
for corroborative purposes and to assist the trier of fact to understand the 
behavior of a sexual assault victim). 

 
 If one looks at Gamez closely, the prudent trial judge might proceed cautiously.  
Even though the Court of Appeals found no error in a child sex offense case when the 
trial court admitted an expert’s opinion that the alleged victim suffered from post-
traumatic stress disorder (PTSD), the Court noted that it was deciding the issue based 
upon the version of Rule 702 as it existed before the 2011 revision.  Moreover, the Court 
decided the case under an abuse-of-discretion standard and according to Howerton.  
Query is the result different under revised Rule 702 and the Daubert standard rather than 
the Howerton standard? 
 
 Perhaps even more important in Gamez is that the Court notes that the testimony 
of such an expert must be limited to corroboration of the alleged victim and may not be 
admitted to prove that a rape or sexual abuse has in fact occurred.  However, the Court 
noted that a special instruction limiting the admissibility of testimony solely for 
corroboration is proper and must be given upon request, but in this case defendant did not 
make such a request for a limiting instruction of the trial judge.  In light of this ruling, it 
may be wise for the trial court to give such an instruction even absent a request. 
 
 The other area of expert testimony that often arises is testimony concerning 
genital injuries offered by the prosecution to show that a sexual assault has in fact 
occurred.  The trial court should be very cautious in admitting such testimony under 
revised Rule 702 and Daubert.  The most compelling reason for caution is that (perhaps 
counter intuitively), genital injuries can be observed after both consensual and 
nonconsensual sexual activity.  The research in this area is ongoing, and there is no 
generally-accepted scientific consensus.  There is research to show that both consensual 
and nonconsensual sex may result in lacerations or tears in the genital area. 
 
 What is important is accurate documentation of any medical findings to 
demonstrate the basis for the expert’s opinion.  The U.S. Department of Justice Office on 
Violence Against Women has published a helpful guideline in its National Protocol for 
Sexual Assault Medical Forensic Examinations – Adults/Adolescents (2013).  The 
protocol contains recommendations regarding the use of a forensic scale or ruler, up-to-
date photography, and accurate labeling and identification of photos.  The full 145-page 
Protocol is available online at https://www.ncjrs.gov/pdffiles1/ovw/241903.pdf; a 
summary is attached as Exhibit A to this paper. 

https://www.ncjrs.gov/pdffiles1/ovw/241903.pdf
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The Child Sex Offense Case 

 
 The child sex offense case presents even more complex questions concerning 
proffered expert testimony than the adult sex offense case.  This is true for a variety of 
reasons but particularly because there has been such a wealth of misinformation and 
misconceptions about these cases.  For example, there has long been the adage about 
children not lying in these cases; for anyone who uses common sense and their own 
experiences with children, one will conclude that this is clearly a myth.  Another example 
is the adage that a child would not know enough about sexual activity to make up a false 
allegation, but again this ignores different cultures and socio-economic norms which are 
not often recognized nor understood.  Finally, there is the issue of susceptibility of 
children to suggestion which is peculiarly problematic in the case of warring parents and 
particularly of concern when the war of the parents pre-dates an allegation of a child sex 
offense committed by one of the parents. 
 
 Perhaps the most useful information to use in understanding the issue of whether 
a particular medical finding is indicative of sexual contact or whether it is seen in 
children who have not been sexually abused is the widely-accepted and widely-used by 
child medical evaluators, “Medical Evaluation of Suspected Child Sexual Abuse: 2011 
Update,” Adams, JA, Journal of Child Sexual Abuse (2011) (Attached as Exhibit B).  The 
table included in the document as Appendix A is very enlightening it covers a chart of 
findings that are commonly seen in non-abused children, findings in which there is no 
consensus as to being caused by trauma or sexual contact.   
 
 Assessing the accuracy of a child forensic interview is extremely difficult due to 
the fact of scientific consensus as to the suggestibility of child witnesses and the disparity 
in training and techniques of forensic interviewers.  Also, unlike the adult diagnosis of a 
recognized psychiatric disorder, children can exhibit a broad range of behaviors that may 
be associated with personality differences, family stability or lack thereof, and a parent’s 
response to disclosure. 
 
 The psychological evidence of sexual abuse must be distinguished from medical 
evidence of abuse.  As stated in United States v. Whitted, 11F.3d 782 (8th Cir. 1993): 
 

 “A doctor can . . . summarize the medical evidence and express an 
opinion that the evidence is consistent or inconsistent with the victim’s 
allegations of sexual abuse . . . . [H]owever, a doctor’s opinion that sexual 
abuse has in fact occurred is ordinarily neither useful to the jury nor 
admissible . . . A doctor also cannot pass judgment on the alleged victim’s 
truthfulness in the guise of a medical opinion, because it is the jury’s 
function to decide credibility.  (785-786). 
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 Expert testimony that the absence of physical trauma may be consistent with 
sexual assault may be admissible, so long as the expert does not offer any opinion as to 
whether the child is telling the truth about being sexually abused.  Moreover, a cautious 
expert will testify that his physical findings are inconclusive as to whether any abuse has 
even occurred. 
 
 In cases where there is no independent evidence of abuse, the credibility of the 
child complainant becomes of utmost importance.  In these types of cases, prosecutors 
have sought other types of evidence to substantiate a claim of sexual abuse.  The “Child 
Sexual Abuse Accommodation Syndrome” (CSAAS), first coined by Dr. Roland Summit 
in 1983, is an example of this type of evidence.  Dr. Summit described five factors typical 
of child sexual abuse:  (1) Secrecy, (2) Helplessness, (3) Entrapment and 
Accommodation, (4) Delayed, Conflicting and Unconvincing Disclosure and (5) 
Retraction.  The syndrome was developed as a tool to assist professionals in treating 
sexually abused children; the syndrome is not a diagnostic tool.  In other words, the 
syndrome does not detect sexual abuse; it assumes abuse and attempts to explain a child’s 
reaction to it.  Therefore, the use of this syndrome and testimony about it should be 
avoided. 
 
 The black letter law in North Carolina cases is basically that an expert may give 
opinion testimony as to the credibility of a child in a sexual offense prosecution only 
where the physical evidence supports a diagnosis of abuse.  See, for example, State v. 
Davis, 191 NC App 535, 664 S.E.2d 21 (2008).  However, there are some cases in which 
the black letter law is violated where the Court of Appeals has declined to reverse.  See, 
for example, State v. Treadway, 208 NC App 286, 702 S.E.2d 335 (2010), in which the 
admission of clearly improper opinion testimony as to child abuse in the absence of 
physical evidence was held not to be plain error, in light of other evidence in the case. 
 
 One has to read the cases very carefully before ruling on an issue at the trial level.  
There are very thin lines that may not be crossed.  For example, even when there is 
physical evidence of actual sexual abuse, an expert may not testify that the defendant 
caused the abuse.  State v. Streater, 197 NC App 632, 678 S.E.2d 367 (2009). 
 
 State v. Frady, 228 NC App 682, 747 S.E. 2d 164 (2013) is another interesting 
case which illustrates how difficult it may be for a trial court to determine the proper 
limits of expert testimony.  In its rebuttal evidence, the State introduced expert testimony 
to rebut the defendant’s testimony that no sexual assault occurred.  The expert testified 
that the child’s disclosure was consistent with sexual abuse.  The expert answered that 
her opinion was based upon: 
 

“The consistency of her [the child’s] statements over time, the fact that she 
could give sensory details of the event which include being made wet and 
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the tickling sensation . . . [a]nd her knowledge of the sexual act that is 
beyond her developmental level.” 

 
 The Court of Appeals found reversible error here, noting that while the expert did 
not diagnose the child as having been sexually abuse, “ she essentially expressed her 
opinion that [the child] is credible.”  The Court continued: 
 

“We see no appreciable difference between this statement and a statement 
that [the child] is believable.  The testimony neither addressed the 
characteristics of sexually abused children nor spoke to whether [the child] 
exhibited symptoms consistent with those characteristics.” 

 
 Contrast Frady with the result reached in State v. Pierce, NC App, 767 S.E.2d 
860 (2014).  The court found error when a pediatric nurse practitioner testified to the 
opinion that her medical findings were consistent with the victim’s allegation of sexual 
abuse.  The nurse performed a physical examination of the victim.  She testified that in 
girls who are going through puberty, it is very rare to discover findings of sexual 
penetration.  She testified that “the research, and, . . . this is thousands of studies, 
indicates that it’s five percent or less of the time that you would have findings in a case of 
sexual abuse—confirmed sexual abuse.”  With respect to the victim, the expert testified 
that her genital findings were normal and that such findings “would be still consistent 
with the possibility of sexual abuse.”  The prosecutor then asked:  “Were your medical 
findings consistent with her disclosure in the interview?”  She answered that they were.  
The defendant argued that the expert’s opinion that her medical findings were consistent 
with the victim’s allegations impermissibly vouched for the victim’s credibility.  The 
court noted that the expert “did not testify as to whether [the victim’s] account of what 
happened to her was true,” that she was believable or that she had in fact been sexually 
abused.  “Rather, she merely testified that the lack of physical findings was consistent 
with, and did not contradict, [the victim’s] account.” 
 
 However, the Supreme Court did find plain error in State v. Towe, 366 NC 56, 
732 S.E.2d 564 (2012).  Here, an eminently qualified physician “well-versed and 
experienced in the field of child sexual abuse” was allowed to go too far in her testimony 
by the trial judge, even when no objection was made by the defendant. 
 
 Although most of Dr. Everett’s testimony as admissible, her direct examination 
by the state concluded with the following exchange: 
 

Q Dr. Everett, do you have an opinion, ma’am satisfactory to 
yourself and based upon your knowledge, training and experience, 
as to whether lack of physical findings in [the victim’s] 
examination in inconsistent with having been sexually abused? 
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A Yes. 
 
Q What is that opinion? 
 
A The lack of any findings would not be inconsistent with sexual 

abuse. 
 
Q Have you done research, or read treatises, or otherwise studied 

physical findings in children that claim sexual abuse? 
 
A Yes.  There have been articles in the literature. 
 
Q And do you have an opinion, ma’am, based upon your knowledge, 

experience and training, and the articles that you have read in your 
professional capacity as to the percentage of children who report 
sexual abuse who exhibit no physical findings of abuse? 

 
A I would say approximately 70 to 75 percent of the children who 

have been sexually abused have no abnormal findings, meaning 
that the exams are either completely normal or very non-specific 
findings such as redness. 

 
Q And that’s the category that you would place [the victim] in; is that 

correct? 
 
A Yes, correct. 

 
 The Court basically determined that the expert had testified that the victim was 
sexually abused but was in the category of sexually abused children who do not exhibit 
physical signs of such abuse.  The Court went on to hold that “the trial court’s failure to 
intervene sua sponte in the face of such erroneous testimony” constituted plain error. 
 
 It is clear that the trial judge as the gatekeeper under Daubert must be 
knowledgeable about the parameters of expert testimony in sex offense cases in order not 
to fall into the trap of committing plain error.  It is also clear that the number of these 
types of cases decided under the plain error standard indicate that in many cases defense 
counsel do not bring the issue clearly in focus by way of a timely and well-presented 
objection.  In light of these concerns, the prudent trial judge may be well-advised to 
conduct a voir dire of any proposed expert outside the presence of the jury, even if this is 
not requested by defense counsel.  This may be the best way for the judge not only to 
educate herself about what the prosecution is proposing to ask of the expert but also to 
reflect upon and research the issue in a thoughtful way. 






















































