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Before the Batson decision in 1986, trial courts followed
the thinking that the parties could use peremptory strikes
to “strike anybody they want to.” (Batson, 476 U.S. 79, 83)
as long as that person wasn’t striking people based on race
every single time in every single case.



Peremptory strikes are rooted in a history of removing
jurors based on stereotypes and discrimination

Hannah Autry & Lisa Miles
UNC School of Government – High Level Felony Defender Training
September, 2021
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Podcast Episode:
“Object Anyway”
More Perfect
WNYC Radio
July 16, 2016
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State v. Clegg (2016): “based on their body language, based
on their failure to look at me when I was trying to
communicate with them”
State v. Campbell (2017): “she was a participant, if not an
organizer, for Black Lives Matter.”
State v. Hood (2018): prosecutor assumed black male juror
had been a participant in crime
State v. Alexander (2019): “[T]he gentleman struck me as
someone who was just not a reasonable citizen basically. ”
State v. Smith (2021): struck the only two black jurors called
thus far; “she was giving me a mean look the whole time.”
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Black/White Prosecutor Removal Ratios for Largest Cities in NC
Winston‐Salem (Forsyth)
Durham (Durham)
Charlotte (Mecklenburg)
Raleigh (Wake)
Greensboro (Guilford)
Fayetteville (Cumberland)
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“In stark contrast to
these findings, this Court
has never ruled that the
State intentionally
discriminated against a
juror of color in violation
of Batson.”
State v. Robinson, 2020
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State v. Clegg, 255 N.C.App. 449 (2017)
State v. Hobbs, 347 N.C. 354 (2020)
State v. Bennett, 374 N.C. 579 (2020)
State v. Alexander, 274 N.C. App. 31 (2020)
State v. Holden, 275 N.C. App. 421 (2020)
State v. Hood, 273 N.C. App. 348 (2020)
State v. Campbell, 376 N.C. 531 (2020)
State v. Whiting, 852 S.E.2d 736 (2020)
State v. Smith, 860 S.E.2d 51 (2021)
State v. Hewitt, 857 S.E. 2d 147 (2021)

Miller‐El v. Cockrell (Miller‐El I), 537 U.S. 322 (2003)
Miller‐El v. Dretke (Miller‐El II), 545 U.S. 231 (2005)



Snyder v. Louisiana, 552 U.S. 472 (2008)



Foster v. Chatman, 136 S.Ct. 1737 (2016)



Flowers v. Mississippi, 139 S.Ct. 2228 (2019)

1. Didn’t think of it at the time
2. Didn’t know the law well enough
3. Didn’t think the judge would grant it
4. Didn’t feel comfortable making
objection
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Reasons to object, anyway!
•
•
•
•
•
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Create appellate issue (no need to exhaust
peremptories)
Get future jurors passed by State in your case
Strengthen later Batson objections
Alert attentive jurors to flawed, racially biased
system
Right thing to do/duty to the client

ALWAYS
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1. Prima facie case
2. Race neutral justification
3. Purposeful discrimination
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Defense Counsel:
“the basis of my motion goes to the fact that in Seat
Number[ ] 10, we had two jurors, [Mr. Smith] and [Ms.
Brunson], both of whom were black jurors, and both of
whom were excused.”
“there was no overwhelming evidence, there was nothing
about any prior criminal convictions, any feelings about—
towards or against law enforcement, there’s no basis, other
than the fact that those two jurors happen to be of African[
]American de[s]cent [and] they were excused.”
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Race of Parties:
“there's a very real
possibility that the
only African American
that you're going to
see in this entire trial is
the defendant. To my
knowledge everyone
else involved is white.”
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Juror Comparisons: “if
you look at the substance
of what the jurors have
said in this particular case
there is little to no
difference between what
the African American
juror said and the white
juror said in substance.”



Strike Rate: “Eight
peremptory challenges
have been registered by
the State, six of those
challenges were made
against African
Americans. I believe
that's a 75 percent
strike rate.”

22

6
11
Qualified
Black Jurors
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“STRIKE
RATIO”

Qualified
White Jurors
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(55%)

(10%)

5.5
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State
Average

Black/White Prosecutor Removal Ratios for Largest Cities in NC

History: “This isn't a case with a clean slate, this is a case that
already has history behind it from this particular county, this
particular Judicial District.”

Winston‐Salem (Forsyth)
Durham (Durham)
Charlotte (Mecklenburg)
Raleigh (Wake)
Greensboro (Guilford)
Fayetteville (Cumberland)
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State Claims They Struck
the Juror Because:

Juror’s Criminal
Record
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State Claims They Struck
the Juror Because:

State Claims They Struck
the Juror Because:

Juror’s
Experience with
Mental Illness
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Juror Would
Sympathize with
Defendant
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1. Record jury selection/complete recordation
(15A‐1241)
2. Record juror race (via questionnaire or self
identify on record)
*electronic copies of these and other Batson‐related
motions available at https://www.ncids.org/adult‐
criminal‐cases/adult‐criminal‐motions/
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[W]hen you see that [the defendant is]
going to get stuck being judged by
middle‐aged white women, middle‐
aged white men, as a black man, I
didn’t feel like that was— it kind of hurt
me that I didn’t get picked.
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hautry@cdpl.org
Lisa.miles.atty@gmail.com
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