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= Before the Batson decision in 1986, trial courts followed
the thinking that the parties could use peremptory strikes
to “strike anybody they want to.” (Batson, 476 U.S. 79, 83)
as long as that person wasn't striking people based on race
every single time in every single case.
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= State v. Clegg (2016): “based on their body language, based
on their failure to look at me when | was trying to
communicate with them”

= State v. Campbell (2017): “she was a participant, if not an
organizer, for Black Lives Matter.”

= State v. Hood (2018): prosecutor assumed black male juror
had been a participant in crime

= State v. Alexander (2019): “[T]he gentleman struck me as
someone who was just not a reasonable citizen basically. ”

= State v. Smith (2021): struck the only two black jurors called
thus far;
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Black/White Prosecutor Removal Ratios for Largest Cities in NC = “In stark contrast to

these findings, this Court

Winston-Salem (Forsyth) 3.0

Durham (Durham) 26 has neyer ru!ed that the
Charlotte (Mecklenburg) 2.5 State intentionally
Raleigh (Wake) 1.7 discriminated against a
Greensboro (Guilford) 17 juror of color in violation

Fayetteville (Cumberland) 1.7 of Batson.”

State v. Robinson, 2020
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Miller-El v. Cockrell (Miller-El 1), 537 U.S. 322 (2003)
Miller-El v. Dretke (Miller-El 1), 545 U.S. 231 (2005) 1. Didn't think of it at the time
Snyderv. Louisiana, 552 U.S. 472 (2008) @ 2. D.|dn t kn.ow the.law well enough .

3. Didn't think the judge would grant it

Fosterv. Chatman, 136 5.Ct. 1737 (2016) " 4. Didn't feel comfortable making
Flowers v. Mississippi, 139 S.Ct. 2228 (2019) Foberts E:i objection
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Create appellate issue (no need to exhaust
peremptories)

Get future jurors passed by State in your case
Strengthen later Batson objections

Alert attentive jurors to flawed, racially biased
system

Right thing to do/duty to the client

ALWAYS

9/16/2021
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Batson Objections A Quick Guide | 2020

OBJECT
to any strike that could be viewed as based on race, gender, religion, or ethnicity
“This motion is made under Batson v. Kentucky, the 5, 6" and 14" Amendments to the U.S. Constitution, Art. 1,
Sec. 19, 23 and 26 of the N.C. Constitution, and my client’s rights to due process and a fair trial.”

REMEMBER:
You can object to the first strike. “Constitution forbids striking even a single prospective juror for a discriminatory
purpose.” Snyder v. Louisiana, 552 U.S. 472, 478 (2008).
Your client does not have to be member of same cognizable class as juror. Powers v. Ohio, 499 U.S. 400 (1991).
You do not need to exhaust your peremptory challenges to preserve a Batson claim.

Batson applies to strikes based on race, gender, religion, and national origin. /.E.B. v. Alabama ex rel. T.B., 511 U.S. 127
(1994); N.C. Const. Art. 1; Sec. 26.

State v. Hobbs, 841 S.E.2d 492, 502 (N.C. 2020)

Peremptory challenges exercised by the Defendant are not relevant to the question of whether the State discriminated.

SLOW DOWN:
1. Astrong Batson objection is well-supported. Take the time you need to gather and argue your facts.
2. Check your own implicit biases
o Am| hesitant to object because of my own implicit bias?
* Avoid “Reverse Batson” - Select jurors based on their answers, not stereotypes
What assumptions am | making about this juror?
How would | interpret that answer if it were given by a juror of another race?
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1. Prima facie case
2. Race neutral justification

3. Purposeful discrimination
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STEP ONE: PRIMA FACIE CASE

Johnson v. Callfornia, 545 U 5. 162, 170
(2005).

State v.
Hoffman, 348 N.C. 548, 553 (1998).

Hobbs, 841 S.E. 2d at 498.

Batson v. Kentucky,
476 U.S. 79, 93 (1986) (“Circumstantial
i i us intent may include

“All circumstances” are relevant, including history.
Snyder, 552 U.S. at 478; Hobbs, 841 5.E.2d at 497

* Calculate and give the strike pattern/disparity. Miller-£lv. Dretke, 545
U.S. 231, 240-41 (2005)

“The State has stuck __% of African Americans and __% of whites”
or
“The State has used 3 of its 4 peremptory strikes on African Americans”

Give the history of strike disparities and Batson violations in this DA’s
office/prosecutor. Miller-El, 545 U.S. at 254, 264; Flowers v. Mississippi, 139
S.Ct. 2245 (2019); Hobbs, 841 S.E. 2d at 501 (Contact CDPL for data on your
county to reference.)

State guestioned juror differently or very little. Miller-E/, 545 U.S. at
241,246, 255.

Juror is similar to white jurors passed (describe how). Foster .
Chatman, 136 S.Ct. 1737, 1750 (2016); Snyder, 552 U.S. at 483-85.

State the racial factors in case (race of Defendant, victim, any

specific facts of crime).

No apparent reason for strike.

"
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Defense Counsel:

“the basis of my motion goes to the fact that in Seat
Number[ ] 10, we had two jurors, [Mr. Smith] and [Ms.
Brunson], both of whom were black jurors, and both of
whom were excused.”

“there was no overwhelming evidence, there was nothing
about any prior criminal convictions, any feelings about—
towards or against law enforcement, there’s no basis, other
than the fact that those two jurors happen to be of African[
JAmerican de[s]cent [and] they were excused.”
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night

that have

that
d by the State, in order to make

the Court.
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Another factor the Court can look at is the victim’s

= Race of Parties:
“there's a very real
possibility that the
only African American
that you're going to
see in this entire trial is
the defendant. To my
knowledge everyone
else involved is white.”

errick ckwell,

an Collins, employees of Cumberland Pawn. All the victims

in this

, they're all white.

through this

everyone, is
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= Juror Comparisons: “if
you look at the substance

Another f

of what the jurors have
said in this particular case
there is little to no
difference between what
the African American
juror said and the white
juror said in substance.”

e to no difference

nd the whit

was that the

e they were African

= Strike Rate: “Eight
peremptory challenges
have been registered by
the State, six of those
challenges were made
against African
Americans. | believe
that's a 75 percent
strike rate.”

ated use of

perempto

h that it tends to

establish a pa

s in the venire.

Eight peremp

y the State,
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Your Honor by my count 31 death qualified jurors

have come through the courtroom in this e. There have been

eleven black death qualified jurors. There have been twenty

white d s. The number of death gqualified

h qualified juz

bla The number of death

struck by the State is

te is two. In other

qualified white juror

struck by the
words, the State has struck 55 percent of the death qualified

bla

jurors as opposed to having struck 10 percent of the

death qualified white jurors.
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6

11

Qualified
Black Jurors

2

20

Qualified
White Jurors

“STRIKE
RATIO”
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5.5

20

(55%) (10%)

State ~
Average —
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= History: “This isn't a case with a clean slate, this is a case that Black/White Prosecutor Removal Ratios for Largest Cities in NC
already has history behind it from this particular county, this )
particular Judicial District.” Winston-Salem (Forsyth) 3-0
, ] , Durham (Durham) 2.6
rs the Superior Court Judge, that being Judge C Charlotte (I\/Iecklenburg) 2.5
, found that there is bot ical finding of .
. . Raleigh (Wake) 1.7
in jury s € d in this .
— Tpi S Greensboro (Guilford) 1.7
‘he selection of the particular cases. That was Fayette\””e (Cumberland) 1.7
the Golphin finding.
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strike.
Black/White
Native |Hispani whit | Native strike
county __|ui lamerican| _c | astan | other e |american| ¢ | n | ¢ |unknown| oisparity
NA | NA | Na | as% | 3 | 57 o oo 104
Cleveland Y NA | nA [00% | NA | ae% [ [sa| o 0o (1o m 75
Na | na | na [ oow | wasw |1 12| o o |o[s | = )
NA [ 500% | NA | NA | 27a% | 4 20| o 2 (oo = 57
00% | NA | NA [G67%| 13a% |17 45| s 0o [0z | 55
Na | na | ma | na | meaw |25 109 ] o o [oo | = 54
NA | NA | NA | NA [ @7a% | 6 [102] o o oo | w a3
NA_ | 00% | NA | NA | 500% |15 205 0 “ Jolo| 2 a2
Na | na | ma oow | sa% [0 [ o o o1 a1
1000% | NA | NA [1000%] 20¢ 9 [aa| 1 o o1 1 a0
NA | NA | 00% [ 00% | 158% [ 31| 257 o o 2[4 & a0
Na | nA | ma | na | sas | o o oo | = 38
155% | Na | NA [oo% | ass% | 30| a2 | 3 o [o[1] = 37
00% | NA | 00% [ o0% | m2% | 3 [a5] 1 0 |22 = 34
Na | na [ ma | na | meom | 7 [15] o o oo 33
1000% | NA [333%|a29% | 2as% | 20 | 296 | 2 o 37 [ s 32
NA | NA N | 223% | 6 |38 [ o o [o[o| m 32
Na | na [o0% | A | sam |22 | 207] o 0o 1o = 30
Na | na [oo% | na | 18s% |23 s | o o [1o 1 30
32.3% | 00% | NA [1000%| 125% |10 a3 | 6 1 o1 | mw 30
N | nA [o0% [ na | 3] o o (1o = 25
Na | na [oo% | na | 6a% 100 215 o o [ 1o | ma 28
NA_ | NA | NA | NA | 12 46| o o oo 1 28
NA_| oo% [ NA [0 7% | 58 15| 0 1 Jo[: | m 27
Na | na | o0% [ oo% | s s|n| o o [2]1] & 26
Durham 200% | 0.0% | 00% | 00% | 133% [212] 313 | 5 2 |26 | 26
10.3% | 27.3% | 176% | 36.6% | aas% | 725 [1903] 7 3 [ a| = 25
Columbus Na | na | na [200%| 267 | 7 | 20| o o o5 | & 24
00% | NA [00% [ na [ 19 7 26| 2 o [1]o [ 1 24
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explain strike

Burden shifts to State to ® [f the State volunteers reasons without prompting from the Court,
the prima fa
S.E. 2d at 500. Hernandez v. New York, 500 U.S. 352, 359 (1991).

showing is assumed; move to step 3. Hobbs, 841

® Prosecutor must actually give a reason. State v. Wright, 189 N.C.
App. 346 (2008).

® Court cannot suggest its own reason for the strike. Miller-El, 545 U.S.

I at 252,
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You now have burden to
prove race was a
significant factor

Argue the State’s
stated reasons are
pretextual

Race does not have to be the only
factor. It need only be

The reason applies equally to white jurors the State has
passed. Miller-E], 545 U.S. at 247, n.6. Jurors don’t have to be identic
“would leave Batson inoperable;” “potential jurors are not products of a
set of cookie cutters.” See also Hobbs, 841 5.E.2d at 503,

The reason is not supported by the record. Foster, 136 5.Ct.
1737, 1749.

The reason is nonsensical or fantastic. Foster, 136 S.Ct. at 1752.
The failed to ask the juror any questions about
the topic that the State now claims disqualified them. Miller-
El,545U.S. at 241.

State’s reliance on juror’s demeanor is inherently suspect.
Snyder, 552 U.S. at 479, 488.

Alaundry list of reasons is inherently suspect. Foster, 136 5.Ct.
at174s,

Shifting reasons are i suspect. Foster, 136 S.Ct. at 1754.

“significant” in who
was challenged and who was not.
Miller-El, 545 U.S. at 252.

The defendant doas not bear the
burden of disproving each and
every reason proffered by the
State. Foster, 1365. Ct. at 1754

inding purposeful discrimination
after debunking only three of eleven
reasons given).

State’s reliance on juror’s expression of hardship or
reluctance to serve is inherently suspect. Snyder, 552 U.S. at 482
(hardship and reluctance does not bias the juror against any one side;
only causes them to prefer quick resolution, which might in fact favor
the State).

Differential questioning is evidence of racial bias. Miller-£/, 545
USS. at 255.

Prosecutor training and prior practices are relevant. Miller-£l,
545 U.S. at 263-64.
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State Claims They Struck
the Juror Because:

Juror’s Criminal
Record

MS. MILES: Mr. Carter w

passed by the State and

ed about his criminal history; Ms. Bowman was struck by the

tate, a black female that was struck by the State and the

State represented that they were concerned because of her

criminal history, that being a reported assault on her

daughter; the State also represented they were concerned about

=

er own reported contact with t

e

iminal system, and I would

ask the Court to contrast that with their acceptance of Mr.

who frankly lied about his prior arrests.
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State Claims They Struck

State Claims They Struck
the Juror Because:

the Juror Because:

with the mental health field. 1 1d be likely t:

therapy for eight y

\donment.  Your

Juror’s Juror Would :
Experience with Sympathize with ..
Mental Iliness Defendant B

Amber Williams suffers from anxiety and depression

childhood. T

deauex would try to get into people’s

in psychology.
d white juror, has a degree in

studying people. A very similar
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About  DefenseTeam  Clients  PublicInfo Q

SAFEGUARDING USTICE

1. Record jury selection/complete recordation

(15A-1241) e o

i . . . We help defend the accused. PP SR e e
2. Record juror race (via questionnaire or self We help fight for families.
. H ‘We keep North Carolina’s promise et Parent Representation
identify on record) | Dy -

*electronic copies of these and other Batson-related . B e CEREED
motions available at https://www.ncids.org/adult- :
criminal-cases/adult-criminal-motions/
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About

For Contract Attorneys.

Questions? Need Help? Contact Us

D. Tucker Charns

Regional Defender Divs. | & i

Jeff Connolly

Regional Defender
(9193547263 (919)354.7207

TuckerChams@necourts org Jeftrey.B.Connolly@nccourts org

DefenseTeam  Clients  Public Info

Related

 Adult Criminal Cases
c

act Attomeys
Case Consuitations

Counsel Rates

Adult Criminal Motions

Rules, Policies and Standards
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Bbout  DefenseTeam  Cllnts

Juries

+ Motion for in supe , with
supporting grounds)

+ Motion for pe J
®

+ Motion for y This

« Motion for Individual Voir Dire on Sensitive Subjocts 11 &

« Motion to Apply Objective Observer Standard - 1o B

+ Motion to Distriburte Prospective Juror Questionnalre w71 &

. from
Jury Soloction w1 &

* Motion to Prohibit Peremptory Strikes Based on Race

« Notice

intent & Requ

« Prospective Juror Questionnaire

« Washington State Genoral Rule 37 un 202 &

Public Info

Q
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me that | didn't get picked.

[W]hen you see that [the defendant is]
going to get stuck being judged by
middle-aged white women, middle-
aged white men, as a black man, |
didn't feel like that was— it kind of hurt
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hautry@cdpl.org

Lisa.miles.atty@gmail.com
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