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DWI Sentencing

The following offenses are sentenced pursuant to G.S. 20-179 rather than Structured
Sentencing:

+@G.S. 20-138.1 (impaired driving).
+@G.S. 20-138.2 (impaired driving in a commercial vehicle).
+Second or subsequent conviction of

— G.S. 20-138.2A (operating a commercial vehicle after consuming alcohol) or

— G.S. 20-138.2B (operating a school bus, child care vehicle, emergency, or law
enforcement vehicle after consuming).

« A person convicted of impaired driving under G.S. 20-138.1 under the common law
concept of aiding and abetting is subject to Level Five punishment. The judge need
not make any findings of grossly aggravating, aggravating, or mitigating factors in
such cases.

1 Determine the Applicable Law

Choose the appropriate sentencing grid and potentially applicable sentencing factors
(form AOC-CR-311) based upon the date of the defendant’s offense.

Offenses committed on or after December 1, 2012, and before October 1,2013
Offenses committed on or after December 1, 2011, and before December 1, 2012

Offenses committed on or after December 1, 2007, and before December 1, 2011

Determine Whether Any Grossly Aggravating
Factors Exist
There are four grossly aggravating factors:

(1) a qualifying prior conviction for an offense involving impaired driving;

(2) driving while license revoked for an impaired driving revocation;

(3) serious injury to another person caused by the defendant’s impaired driving; and
(4) driving with one of the following types of individuals in the vehicle:

(i) achild under the age of 18,

(ii) a person with the mental development of a child under 18, or

(iii) a person with a physical disability preventing unaided exit from the vehicle.
In superior court, the jury is the finder of fact for all aggravating (including
grossly aggravating) factors other than whether a prior conviction exists under

G.S. 20-179(c)(1) or (d)(5). Any factor admitted by the defendant is treated as though it
was found by the jury. In district court, the judge is the finder of fact.

Enter Factors on Determination of Sentencing
Factors Form (AOC-CR-311)

If the jury finds aggravating factors, the court must enter those factors on the
Determination of Sentencing Factors form. Judge-found grossly aggravating factors
must also be entered on the form.

4 Count the Grossly Aggravating Factors

If there are no grossly aggravating factors, skip to step 6.



5 Determine the Sentencing Level

If there are three or more grossly aggravating factors, the judge must impose
Aggravated Level One punishment. (For offenses committed before December 1, 2011,
Level One punishment must be imposed in any case in which two or more grossly
aggravating factors are found.)

If the grossly aggravating factor in G.S. 20-179(c)(4) exists (driving while a child,
person with the mental capacity of a child, or a disabled person is in the vehicle) or if
two other grossly aggravating factors exist, the judge must impose Level One punish-
ment. (For offenses committed before December 1, 2011, the presence of factor G.S.
20-179(c)(4) does not require Level One punishment.)

If only one grossly aggravating factor exists (other than the factor in G.S.
20-179(c)(4)), the judge must impose Level Two punishment.

6 Consider Aggravating and Mitigating Factors

If one or more grossly aggravating factors is found, decide whether to consider ag-
gravating and mitigating factors in determining the appropriate sentence within the
applicable level of punishment.

In district court, the judge may elect not to formally determine the presence of
aggravating or mitigating factors if there are grossly aggravating factors. In superior
court, the jury will determine before the sentencing hearing whether there are aggra-
vating factors. If one or more grossly aggravating factors is found, a superior court
judge may elect not to formally determine the presence of mitigating factors. If the
judge elects not to determine such factors, skip to step 10.

7 Determine Aggravating Factors

If there are no grossly aggravating factors, or if the judge elects to consider aggravating
and mitigating factors in a case in which there are grossly aggravating factors, deter-
mine whether aggravating factors exist. The State bears the burden of proving beyond
a reasonable doubt that any aggravating factor exists.

There are nine aggravating factors, eight of them defined and a ninth “catch-all”
aggravating factor:

1. Gross impairment of the defendant’s faculties while driving or an alcohol
concentration of 0.15 or more.

. Especially reckless or dangerous driving.

. Negligent driving that led to a reportable accident.

. Driving by the defendant while his or her driver’s license was revoked.

. Two or more prior convictions of certain motor vehicle offenses within five years
of the instant offense or one or more prior convictions of an offense involving
impaired driving that occurred more than seven years before the instant offense.

. Conviction under G.S. 20-141.5 of speeding to elude.

7. Conviction under G.S. 20-141 of speeding by the defendant by at least 30 miles

per hour over the legal limit.

8. Passing a stopped school bus in violation of G.S. 20-217.

9. Any other factor that aggravates the seriousness of the offense.

b W N

)

Except for the fifth factor (which involves prior convictions), the conduct constitut-
ing the aggravating factor must occur during the same transaction or occurrence as
the impaired driving offense.

Note any aggravating factors found on the Determination of Sentencing Factors
form.

DWI Sentencing
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8 Determine Mitigating Factors

Determine whether mitigating factors exist.

Mitigating factors are set forth in subsections (e)(1)—(7) of G.S. 20-179. There are
eight mitigating factors (one is set forth in G.S. 20-179(e)(6a)), including a catch-all
factor. The judge in both district and superior courts determines the existence of any
mitigating factor. The defendant bears the burden of proving by a preponderance of
the evidence that a mitigating factor exists. Except for the factors in subdivisions (4),
(6), (6a), and (7), the conduct constituting the mitigating factor must occur during the
same transaction or occurrence as the covered offense.

The following are mitigating factors listed by the subdivision of G.S. 20-179(e) in
which they appear.

(1) Slight impairment of the defendant’s faculties, resulting solely from alcohol, and
an alcohol concentration that did not exceed 0.09 at any relevant time after the
driving.

(2) Slight impairment of the defendant’s faculties, resulting solely from alcohol, with
no chemical analysis having been available to the defendant.

(3) Driving that was safe and lawful except for the defendant’s impairment.
(4) A safe driving record.

(5) Impairment caused primarily by a lawfully prescribed drug for an existing medical
condition, and the amount of drug taken was within the prescribed dosage.

(6) Voluntary submission to a substance abuse assessment and to treatment.
(6a) Completion of a substance abuse assessment, compliance with its
recommendations, and 60 days of continuous abstinence from alcohol
consumption, as proven by a continuous alcohol monitoring (CAM) system.
(7) Any other factor that mitigates the seriousness of the offense.
Record any factors found on the Determination of Sentencing Factors form.

Note: The fact that the driver was suffering from alcoholism, drug addiction, dimin-
ished capacity, or mental disease or defect is not a mitigating factor. Evidence of these
matters may be received in the sentencing hearing, however, for use by the judge in
formulating terms and conditions of sentence after determining the punishment level.

9 Weigh Aggravating and Mitigating Factors

If aggravating factors substantially outweigh any mitigating factors, or if there are only
aggravating factors, find that the defendant is subject to Level Three punishment.

If there are no aggravating or mitigating factors, or if aggravating factors are
counterbalanced by mitigating factors, find that the defendant is subject to Level Four
punishment.

If the mitigating factors substantially outweigh any aggravating factors, or if there
are only mitigating factors, find that the defendant is subject to Level Five punishment.

1 O Select a Sentence of Imprisonment

The imprisonment, mandatory probation conditions, and fines for each level of
impaired driving sentenced under G.S. 20-179 are set forth in the DWI sentencing
grids. The judgment must impose a maximum term and may impose a minimum
term. A judgment may state that a term is both the minimum and maximum term.
G.S. 15A-1351(b).
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Place of Confinement

For sentences imposed on or after January 1, 2015, imprisonment of any duration
under G.S. 20-179, other than imprisonment required as a condition of special
probation, is served in the Statewide Misdemeanant Confinement Program. All
imprisonment imposed as a condition of special probation must be served in a
designated local confinement or treatment facility—regardless of whether the
imprisonment is for continuous or noncontinuous periods. See [JZZZ0II®, Place of
Confinement Chart, for additional rules.

1 1 Review Additional Issues, as Appropriate

The section of this handbook on “Additional Issues” includes information on the fol-
lowing matters that may arise at sentencing:

« Fines, costs, and other fees

« Restitution

« Sentencing multiple convictions

«Jail credit

« Sentence reduction credits

+«DWI parole

» Obtaining additional information for sentencing
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+12 months minimum to 36 months maximum Up to $10,000
«If suspended
—Imprisonment of at least 120 days as a condition of special probation
—Requirement that defendant abstain from alcohol consumption for a minimum of 120 days
to a maximum of the term of probation, as verified by continuous alcohol monitoring (CAM)
system
—Requirement that defendant obtain a substance abuse assessment and education or treatment

required by G.S. 20-17.6

Aggravated Level One
G.S. 20-179(f3)

Three or more grossly
aggravating factors

Level One

G.S.20-179(g)

Grossly aggravating factor
in G.S. 20-179(c)(4) or two
other grossly aggravating

+30 days minimum to 24 months maximum Up to $4,000
«If suspended
—Special probation requiring (1) imprisonment of at least 30 days or (2) imprisonment of at least
10 days and alcohol abstinence and CAM for at least 120 days

—Requirement that defendant obtain a substance abuse assessment and education or treatment

factors

Level Two
G.S.20-179(h)

One grossly aggravating
factor, other than the

grossly aggravating factor

in G.S. 20-179(c)(4)

Level Three

G.S. 20-179(i)
Aggravating factors
substantially outweigh
any mitigating factors

Level Four

G.S. 20-179())

No aggravating and
mitigating factors or
aggravating factors
are substantially
counterbalanced by
mitigating factors

Level Five

G.S. 20-179(k)
Mitigating factors
substantially outweigh
aggravating factors

required by G.S. 20-17.6

«7 days minimum to 12 months maximum
«If suspended
—Special probation requiring (1) imprisonment of at least 7 days or (2) alcohol abstinence and
CAM for at least 90 days
olf Level Two based on prior conviction or DWLR for an impaired driving revocation and
prior conviction occurred within five years, sentence must require 240 hours of community
service if no imprisonment imposed
—Requirement that defendant obtain a substance abuse assessment and education or treatment
required by G.S. 20-17.6

Up to $2,000

+72 hours minimum to 6 months maximum
«If suspended
—Must require one or both of the following
olmprisonment for at least 72 hours as a condition of special probation
oCommunity service for a term of at least 72 hours
- Requirement that defendant obtain a substance abuse assessment and education or treatment
required by G.S. 20-17.6

Up to $1,000

+48 hours minimum to 120 days maximum
«If suspended
—Must require one or both of the following
olmprisonment for 48 hours as a condition of special probation
oCommunity service for a term of 48 hours
—Requirement that defendant obtain a substance abuse assessment and education or treatment
required by G.S. 20-17.6

Up to $500

+24 hours minimum to 60 days maximum
«If suspended
—Must require one or both of the following
olmprisonment for 24 hours as a condition of special probation
oCommunity service for a term of 24 hours
- Requirement that defendant obtain a substance abuse assessment and education or treatment
required by G.S. 20-17.6

Up to $200




Appendix G: Place of Confinement Chart

Felony
G.S. 15A-1352(b)

Appendix G: Place of Confinement Chart |

Misdemeanor
G.S. 15A-1352(a)

Active

Division of Adult Correction
and Juvenile Justice (DACJJ)

Sentences imposed on/after
10/1/2014:

<90 days: Local jail

> 90 days: Statewide
Misdemeanant Confinement
Program (SMCP)

Sentences imposed before
10/1/2014:

<90 days: Local jail
91-180 days: SMCP

> 180 days: DACJJ

Sentences imposed on/after 1/1/2015:
SMCP, regardless of sentence length

Sentences imposed before 1/1/2015
(G.S. 20-176(c1)):
- Defendants with no prior DWI
or jail imprisonment for a Ch. 20
offense: Local jail
- Defendants with a prior DWI or
prior jail imprisonment for a Ch. 20
offense:
<90 days: Local jail
91-180 days: Local jail or DACJJ,
in court’s discretion
> 180 days: DACJJ

Split Sentence at
Sentencing
G.S. 15A-1351(a)

Continuous: Local jail or DACJJ
Noncontinuous: Local jail or
treatment facility

Local jail or treatment facility

Local jail or treatment facility

Split Sentence as
a Modification of
Probation

G.S. 15A-1344(¢)

Continuous: Local jail or DACJJ
Noncontinuous: Local jail or
treatment facility

Continuous: Local jail or DACJJ
Noncontinuous: Local jail or treat-
ment facility

Continuous: Local jail or DACJJ
Noncontinuous: Local jail or treat-
ment facility

Confinementin DACJJ Place of confinement indicated Place of confinement indicated in the
Response to Violation in the judgment suspending judgment suspending sentence
(CRV) sentence

G.S. 15A-1344(d2)

Quick Dip Local jail Local jail N/A

G.S. 15A-1343(a1)(3) and

-1343.2

Nonpayment of Fine DACJJ Local jail N/A

G.S. 15A-1352

Probation Revocation

Place of confinement indicated
in the judgment suspending
sentence

Place of confinement indicated
in the judgment suspending
sentence

Place of confinement indicated in the
judgment suspending sentence

Notes

Work release. Notwithstanding any other provision of law, the court may order that a consenting misdemeanant (including
DWI) be granted work release. The court may commit the defendant to a particular prison or jail facility in the county or to a jail
in another county to facilitate the work release arrangement. If the commitment is to a jail in another county, the sentencing
court must first get the consent of the sheriff or board of commissioners there. G.S. 15A-1352(d).

Overcrowded confinement. When a jail is overcrowded or otherwise unable to accommodate additional prisoners, inmates
may be transferred to another jail or, in certain circumstances, to DACJJ, as provided in G.S. 148-32.1(b). A judge also has
authority to sentence an inmate to the jail of an adjacent county when the local jail is unfit or insecure, G.S. 162-38, or has been
destroyed by fire or other accident, G.S. 162-40.
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QUICK FACTS:
DWI CONVICTIONS

JUNE 2023

FISCAL YEAR 2022

There were 26,333 sentences imposed for DWI convictions
in FY 2022.

The majority of DWI convictions were in Level 5 (56%).

Most offenders convicted of DWI received probation (93%).

Punishment Level

56%
14% 13%
9%
— - [
Agsg. Level 1 Level 2 Level 3 Level 4 Level 5

Level 1

Offender Characteristics

Nearly three-fourths of DWI offenders were male (74%).
Over half (55%) of offenders were White, 29% were Black,
11% were Hispanic, and 5% were Other.

The average age at offense was 37 years old.

Of offenders with a BAC recorded (73%), nearly half were in
the highest BAC category (BAC of .15 or more).

Blood Alcohol Content (BAC)

<.08

/3%

.08 to .14
49%

Punishment

7% of DWI convictions resulted in an active sentence, 31%
resulted in supervised probation, and 62% resulted in
unsupervised probation.

Aggravated Level 1 had the highest percentage with active
sentences (40%); Level 5 had the highest percentage with
unsupervised probation (90%).

Level 3 had a higher percentage of active sentences than
Level 2 (13% compared to 8%), possibly due to DWI
sentencing factors.

Type of Sentence Imposed by
Punishment Level

1% 3%
S — m
38%
59% 69% 62%
84% 84% 90%
49%
40% 24% 31%
BA E SO o |

Agg. Level1 Level2 Level3 Level4 Level5 Total
Level 1

M Active Supervised Probation B Unsupervised Probation

On average, Aggravated Level 1 offenders had the longest
active sentences (20 months).

For all punishment levels, the average active sentence length
was approximately half of the statutory maximum.

Average Sentence Imposed (Months) by
Punishment Level

30

5 75
II-”“I
|

Levell Level2 Level3 Level4 Level5 Total

Level 1

B Active Sentence Suspended Sentence

Probation was imposed for all 24,572 DWI convictions with a
suspended sentence; over two-thirds (67%) received
unsupervised probation.

The average probation term was 18 months for supervised
and 13 months for unsupervised probation.

Special probation was ordered for 28% of offenders with
probation; the average term of confinement for special
probation was 21 days. Nearly all Aggravated Level 1
sentences (98%) included special probation.

Fines were imposed for 85% of offenders who received
probation with an average fine of $201. The most frequently
imposed fine was $100.



QUICK FACTS: DWI CONVICTIONS
FISCAL YEAR 2015 - FISCAL YEAR 2022

DWI convictions have been declining since FY 2015 (23% from FY Method of Disposition
2015 to FY 2022); the sharpest decline occurred with the onset of

the COVID-19 pandemic in March 2020 (26% from FY 2019 to FY 15% 14% 12% 11%

2020). As the court system recovered in terms of case processing
and operations, DWI convictions increased 24% from FY 2021 to
FY 2022 but were still below pre-pandemic levels. 85% 86% 87% 89%
DWI Convictions
FY FY

FY FY FY
2018 2019 2020 2021 2022

B Guilty Plea Bench Trial

34,275

The distribution of DWI convictions by punishment level and
punishment type has remained stable since FY 2015. Over half of

20,414 convictions were for Level 5 offenses, ranging from 55% to 57%
per vyear. The largest proportion of offenders received
unsupervised probation.

FY FY FY FY FY FY FY FY Type of Punishment

2015 2016 2017 2018 2019 2020 2021 2022

The pandemic has affected time to sentencing for DWI

convictions with fewer DWI convictions sentenced in 1 year or
less (51% in FY 2022 compared to 66% in FY 2019). FY 2022 31%
Correspondingly, the percentage of convictions that take more

than 2 years to be sentenced has increased. The median time to
sentencing was also longer for FY 2022 (12 months) compared to W Active Supervised Probation M Unsupervised Probation
previous years (range from 9 to 10 months).

Relative to the statutory minimum and maximums, sentences
imposed were similar in FY 2019 and FY 2022. Across all years, the

FY 2019 38% 25% 9% sentence lengths for suspended sentences were nearly equal to
the statutory maximum.

Sentence Length Relative to the Statutory
FY 2022 31% 34% 15% Minimum and Maximum Sentences
B 6 Months or Less 7 Months to 1 Year FY 2019 g4 29%

Time to Sentencing

H1to2Years B More than 2 Years %
The percentage of convictions resulting from guilty pleas has
bee:n increasing (90% in FY 2922 compared to 85% in FY 2018), = FY2019 E 71%
while the percentage resulting from bench trials has been T
decreasing (10% in FY 2022 compared to 15% in FY 2018). Jury <
trials typically occurred in less than 1% of convictions. @ FY2022 68%

M Equal to Stat Min ® Equal to Stat Max M Not Equal to Stat Min or Max

Note: FY 2015 is the first year DWI data was published by the NC Sentencing and Policy Advisory Commission.
SOURCE: NC Sentencing and Policy Advisory Commission, FY 2015 — FY 2022 DWI Statistical Report Data

NC Sentencing and Policy Advisory Commission The Honorable Charlie Brown, Chairman
PO Box 2448 | Raleigh, NC 27602 Michelle Hall, Executive Director

(919) 890-1470

For the NC Sentencing and Policy Advisory Commission’s DWI Statistical Report and all other publications, see the Commission’s
website: www.NCSPAC.org.




