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Introduction

During any period of active-duty deployments anddee/Guard mobilizations, there will
undoubtedly be many plaintiffs or defendants whe @m active duty in the armed forces. The
skilled trial lawyer needs to know how to navigahe reefs and shoals of the single most
important law covering all aspects of litigationdamilitary personnel — the Servicemembers
Civil Relief Act.

The Servicemembers Civil Relief Act (SCRA) tookeetf on December 19, 2003. It was a
complete revision of the statute known as “The Bo&l and Sailors’ Civil Relief Act,” or
SSCRA. lIts most significant provisions deal witfalilts and delays.

Who'’s Covered?

Those who are serving in the armed forces — theyAiavy, Air Force, Marine Corps and
Coast Guard — are covered by the statute. The S@BRAapplies to members of the Reserves
when serving on active duty. In the past, the dg@plied to members of the National Guard only
if they were serving in “Title 10 status” (that &tivated by the Defense Department under Title
10, U.S. Code rather than pursuant to a call-uphkystate governor). Effective December 6,
2002, the law’s protections were extended to membérthe National Guard called to active
duty for 30 days or more pursuant to a contingemdgsion specified by the President or the

Secretary of Defense.



Stay of Proceedings — Statutory Provisions

There are several provisions in the SCRA regartiegability of a court or administrative
agency to enter an order to stay the proceedimss is one of the central points in the SCRA —
the granting of a continuance, which halts the cadee first such provision comes in the section
dealing with defaults.

50 U.S.C. App. 8 521 governs when the SM has madappearance. When a judgment,
order or adverse ruling is sought against a paty tvas not made an appearance, it is the duty
of the court to determine whether that party ishiea military. The SCRA states that either side
or the court may apply for information as to miljtaservice to the Department of Defense
(DOD), which must issue a statement as to milisegvice> The office in DOD to contact for
information under the SCRA on whether a person thé armed forces is:

Defense Manpower Data Center [Attn: Military Verifi cation]
1600 Wilson Blvd., Suite 400
Arlington, VA 22209-2593
[Telephone 703-696-6762 or -5790/ fax 703-696-4156]

Alternatively, visit the Defense Manpower Data @n({DMDC) website for SCRA

inquiries, https://www.dmdc.osd.mil/appj/scra/welcome.xhtamhd enter the individual's last

name and Social Security number. These are mamydattries; the form on the main page also
asks for a first name, middle initial, and dateboth (DOB), which will help with the search.
Further information is available in the “Help” sect of the website.

To execute a report, fill in requested data ana ttiek on the “LookUp” button, which will
open up a second window containing the report géeghby DMDC. If the individual is on active

duty, the report will show his or her branch ofvsss and beginning date of active duty status.

! 50 U.S.C. App. § 511(2)(A)ii).
2 50 U.S.C. App. § 582.



The website allows one to check the active dutustaf a servicemember (SM) based on a
specific date, called the “Date of Interest.” Thay be any date later than September 30, 1985.
The default Date of Interest is the current dathis is helpful if one needs to determine whether
John Doe was on active duty on June 1 of last yam though he might not be on active duty
today, to see whether the SCRA applies to hisraila answer the complaint at that time and the
subsequent default judgment which was entereddgdart. DMDC will check:

(1) The individual's active duty status on the Daténterest;

(2) Whether the individual left active duty with@®7 days preceding the Date of Interest;

(3) Whether the individual or his/her unit receivettification to report for active duty on
the Date of Interest.

If DMDC does not have information as to whether thdividual is on active duty, the
generated report will list only the supplied laatre, first name, and middle initial (if supplied),
with the text:

Based on the information you have furnished, the DdC does not possess
any information indicating that the individual is currently on active duty.

The report is signed by the DMDC Director. If thelividual’'s Social Security number is
unavailable, the requester may request by mail rualasearch, using the DOB of the individual
instead of the SSN. You must send a stampedaddifessed envelope with your mail request to
the DMDC at the address above in this case.
Stay of Proceedings — Duties of the Court

Where Sergeant Doe has not entered an appearlec8CIRA requires a court to grant a
stay of at least 90 days when the applicant isiiitamy service and --

a. the court decides that there may be a defenseetadtion, and such defense cannot

be presented in John Doe’s absence, or



b. with the exercise of due diligence, counsel hasnhe®able to contact the SM (or
otherwise determine if a meritorious defense exish® U.S.C. App. 8§ 521(d).

When SGT Doe has actual notice of the proceedingimalar mandatory 90-day stay

(minimum) of proceedings applies upon his reqtiesthe conditions for an SM obtaining a

continuance (called a “stay of proceedings” inAlog) for 90 days or more are:

- Elements of a Valid 90-Day Stay Request -
Does the request contain...

* A statement as to how the SM’s current militaryiels materially affect
his ability to appear...

« and stating a date when the SM will be availablappear?

« A statement from the SM’s commanding officerisigjithat the SM’s
current military duty prevents appearance...

« and stating that military leave is not authorifedthe SM at the time of
the statement?

There are no “technical requirements” for the rejudt can be in an e-mail or a letter, on an
affidavit or the back of a cocktail napkin, in aople call or through a Western Union telegram.
It does not have to be on “the appropriate courhfe- after all, some of these requests may be
written while Sergeant Doe is getting on the pléorea deployment at the “Green Ramp” at Ft.
Bragg, or from primitive conditions at Forward Ogteng Base Cobra. The application does not
have to be notarized, it doesn’t have to be witegsand it is not required to have the court and
case heading on the document (IF a document i9.tised

An application for an additional stay may be matihea time of the original request or it can

be submitted to the court at a later date. 50Q.8pp. 8§ 522 (d)(2). If the court refuses to

3 50 U.S.C. App. § 522.
*Fora sample motion for stay of proceedings, gemav.nclamp.gov> Resources > “ Are We There Yet— A
Roadmap for Appointed Counsel under the ServiceneesnBivil Relief Act.”




grant an additional stay, then the caurst appoint counséd represent the SM in the action or

proceeding. 50 U.S.C. App. 8 522(d)(2).

TIPSFOR THE TRIAL LAWYER
Query: What is the appointed attorney supposedote tackle the entire representation of the
SM, whom she has never met, who is currently abBent the courtroom and who is likely
unavailable for even a phone call or a consultafitre is on some distant shore in harm’s way?
And, by the way, who pays for this? There are maneers in the statute.

An application for a stay does not constitute apeajpance for jurisdictional purposes. Nor
does it constitute a waiver of any substantive racgdural defense (including a defense as to
lack of personal jurisdictior).

Stay of Proceedings — The Practical and the Tactita

The court’s decision on whether or not to granekay must be based on the specific reasons
and military exigencies advanced by the SM’s lawyhlp is requesting a stay. Here are some
practical pointers as to the stay provisions:

« A SM who is a party, not a witness, in civil juditproceedings may request and obtain a

stay of proceedings if the specified conditionsvatbare met.

* The request for a stay can be a motion by the Sehahe court's own motion. It may
also be in the form of a communication from the $i,commander or first sergeant, the
chaplain, his wife or his mother — anyone who haswedge of the situation, so long as
the terms above for a request are met.

» After the initial “90-day stay” (actually, the sté¢ states that this is for a minimum of 90
days and may be longer), the lawyer should allegk @ove that the SM’s ability to

prosecute or defend is "materially affected” beeanfshis or her active duty service if a

®50 U.S.C. App. § 522(c).



further stay is to be granted.

* Once the court makes this finding material effectthe member is entitled to a stay for

such period as is necessary until the materiateferemoved.

» Since courts are reluctant to grant long-term st#fygroceedings, they can and should

require members to act in good faith and be diligetheir efforts to appear in court.
The Issue of “Material Effect”

Aside from the initial 90-day stay, any additios&hy will usually revolve around the effect
military service has on the member’s ability totg#pate in the preparation and trial of his case.
If a court finds there is a material effect on Hiwlity to defend or participate in the litigation,
then the counnustorder a stay.

A stay cannot last forev&r.The period of the stay, according to the SCRAy ima for the
period of the SM’s military service or any parttbét period’. A stay ordinarily is tailored to last
until the end of the impairment or until the matkeffect is removed. If a stay is denied, the
judgemustmake findings of fact about lack of material effand ensure that there is sufficient
evidence in the record to warrant a denial.

What is “material effect”? There is no one defontof this term. The court should make a
finding of "material effect” when specific facteaw that a member's ability to prosecute or
defend a civil suit is impaired by military dutiesjch as inability to obtain leave to appear in

court at the designated time and place, or totassiBe preparation or presentation of the case.

®In Ensley et al. v. Carte45 Ga. App. 453, 538 S.E.2d 98 (2000), courmsahie SM wrote to opposing counsel,
“This case will be stayed until Slade Ensley ista&rged from the military, whenever that date ogcuf my
memory is correct, Slade and | discussed in pastersations that he intends to make a career d@anyilservice.
Therefore, this case will probably be in a posfordrial sometime in the next 30 to 40 years.”ahother letter
the same attorney noted that his client “expressdelsire to have a long term career in the military
Unfortunately, it appears that this case will netttied until we are well into the 2tentury.” 245 Ga. App. at
455,538 S.E.2d at 100. Needless to say, the daliriot grant a 30-year stay. In light of thelieadepositions
of the plaintiffs (one of whom was the SM) and ek of evidence that the SM-plaintiff sought naitig leave to
attend the trial, no stay was allowed. 245 Ga../q@56, 538 S.E.2d at 100.



The impairment can be geographic, logistical, leyaéconomic. Ageographiceffect might
be location in a faraway assignment, which makamgossible to attend trial. Aogistical
problem might be the member’s inability to recearel send mail or e-mail due to the nature of
the assignment, or his “24/7” duties, leaving neeftime to devote to the litigation. lagal
impairment might be involved if a SM has classifeeders, which may not be lawfully released
to the court for a determination of her availakilitAn economiaisability would be the inability
of the servicemember to hire an attorney or regarexpert. An adverse material effect might
also be found when military service impairs subsaédly the member's ability to pay financial
obligations, such as child support or alimony.

Material Effect — An Example

An illustration of what should be considered “matkeffect” is found in a 1981 N.C.
Supreme Court cas€romer v. Cromef In that case, the sailor was ordered to pay iseta
child support in November 1979. Prior to that e@r he tried to obtain a stay under the
SSCRA, the Soldiers’ and Sailor’ Civil Relief Actlis commander wrote a letter to the judge
stating that operational requirements prevented fnam taking leave until January 1980. He
subsequently signed an affidavit and sent it todistrict court, stating that Jack Cromer, the
defendant, was "Chief of the Boat," the sole irsteef between enlisted men and officers on the
nuclear submarin®)SS Skatethat operations at sea were scheduled for thetias weeks in
November 1979, and that Mr. Cromer would not benitéed to take leave.

Now the mystery begins. For some reason, ther latté affidavit only showed up as part of
the petition for discretionary review in the Supee@ourt (after the Court of Appeals had upheld

the trial court's increase in child support andeordf garnishment). They were not part of the

50 U.S.C. App. § 525.
8 cromer v. Cromer303 N.C. 307, 278 S.E.2d 518 (1981).



record on appeal. They did not appear in any lawert file. And counsel for the defendant, in
oral argument before the Supreme Court, explaihatilie was unaware of these documents at
the time the orders were entered in the trial court

Regardless of this irregularity -- or perhaps beeaof it -- the Court reversed the judge's
orders, stating that "the trial court might havegareded in another manner had it been aware of

these documents."

TIPSFOR THE TRIAL LAWYER
This case shows thats never too latethat the stay application can still help the SMthe
appellate process to show “material effect” of tarly service. It also shows the value of a
detailed and specific affidavit and motion requeginly a limited stay, for about two months in
this case. Although not stated as such by theeduprCourt, the facts in the affidavit clearly
demonstrate thmaterial effegtwhich military duties had on Jack Cromer’s deéens

Inquiring into “Material Effect”

Nothing in the Act requires the court to grant aysinotion without a hearing. The non-
moving party is entitled to his day in court andagportunity to challenge the request. Perhaps
he can establish that the information providedailsd. Perhaps he wants to challenge a stay
letter which is not signed by the commanding offioe which does not contain the necessary
statements. If the SM’s request applies to thgain@0-day stay, the non-moving party may
want to show that the member has exaggerated migghl@f time he would need for the trial in
order to ensure that his leave request will beatkror that in some other way his allegation of
“material effect” is false. Whatever the situatidime court should afford the non-moving party
an opportunity to be heard in determining whethere is an adverse material effect caused by

military duties.

% 1d., 303 N.C. at 311, 278 S.E.2d at 520.



TIPSFOR THE TRIAL LAWYER
Be aware that the court may inquire into the natirdhe material effect to ensure that justice is
done for all parties. This can be done by allowsogne discovery by the non-moving party for
the limited purpose of uncovering facts to deteertime nature and effect of the claimed material
effect. The non-moving party, for example, mighjuest copies of the SM’s current LES
(Leave and Earnings Statement), his military ordeny leave request submitted by the SM to
his commander, and the response thereto.

As a condition of granting a stay, the judge cajume the SM to submit a detailed statement
as to how his military service has a material addesse effect on his ability to prosecute or
defend, such as an affidavit setting out all thesaand circumstances of the alleged disability.
This would be executed by the SM since he wouldehére best knowledge of his disability,
limitations and constraints in participating in flagvsuit. The court needs to know, for example,
whether the member is on duty every day, includiregkends, having no time for personal
affairs, or whether his duties are from 7:30 to04:8he normal “military day,” with most
weekends free. Mere conclusory statements, such ejuest a stay because my military
service has a material effect on my ability to jogoaite in this lawsuit,” are worth little in
determining material effect. Such statements shbalsupported by facts, reasons and details of
“how” and “why.”

Military Leave

In weighing a request for a stay, the court shdiddp in mind that members from all
branches of military service, from the lowest sado airman to the highest-ranking general or
admiral, are entitled to thirty days of leave egehr, accruing at the rate of 2.5 days per month.
The court can take judicial notice of this fitt. Military leave must be requested, and a

commander may turn down a leave request when militacessity so dictates. Current overseas



postings usually last around three years for acdapanied tour” (with family members), and
less than that for unaccompanied tours in suchdwmsttries as Turkey, Korea and Iceland. This
information regarding leave is important in mostesawhere the SM is claiming nonavailability.
When in doubt as to whether Sergeant John Doe h@snsmaterial effect due to military
service, which prejudices him in participating hetlitigation, the judge has the discretion to
request a more specific statement from him, degiind explaining his efforts to appear in
court, for example, and the next court date whewtld be available. Such an affidavit should
also detail SGT Doe’s attempts to obtain the amst&®t of counsel. In addition, it should
describe just what the leave request containetheifSM were to request two weeks of leave,
effective immediately, to attend a child supporafieg, the commander would probably turn it
down, even though no such amount of time would éeded in reality. In order to judge the
SM'’s good faith, the court should inquire into wheds contained in the leave request, rather
than relying on broad generalities, such as “My g@nder denied me any leave to attend this
hearing.” It would be a good idea to ask for aycopthe leave request. In one case, the SM
said that he needed a month’s leave to attend angeanaturally, his commanding officer

refused the leave request.

TIPSFOR THE TRIAL LAWYER
Keep in mind that SMs who are going through basi@advanced training may be unable to
appear in court due to the training schedule. Mwaedays are built into the schedule to
accommodate court dates, depositions or family gemaies. When a trainee is absent from the
training program, this frequently means that heles must repeat the same training program all
over again.

10 Underhill v. Barnes161 Ga. App. 776, 288 S.E.2d 905 (1982).

10



Additional Time, Length of the Stay

After the initial 90-day stay, a further stay obpeedings may last for such period as is just,
up to and including the remaining term of servitéhe member. The duration of the stay may
be the period of service plus 60 days. But theikegasonableness. Keefe v. Spangenbety
the court granted a soldier’s stay request for@month continuance but denied his request for
a stay until his expected date of discharge thesgsylater. Some judges will grant a limited of
three or four months, after which the court wilVieav the facts again to determine whether a
further stay is needed.

If Sergeant John Doe’s unavailability is only temgyg and will end at a fixed date in the
near future, then the court will usually grantayst Such would be the case if the servicemember
were a sailor deployed for a six-month mission oshg or a soldier on a field exercise for
several weeks. The courts will carefully scrutenextended unavailabilityparticularly when it
is unexplained In these cases, the judge will usually demaatd 3G T Doe make some showing
that he has attempted to delay his departure foovanseas assignment or to secure leave to
return to the U.S. from an overseas duty statidinthere is no reasonable and substantiated
request for leave, it may be difficult for him tstablish “due diligence’?

Diligence, Good Faith

A servicemember must exercise due diligence and faith in trying to arrange to appear in

11 Keefe v. Spangenberg§33 F. Supp. 49 (W.D. Okla. 1981).

12 16 solve some of the problems associated with aitehility of military personnel, the Welfare ReforAct of
1996 required the armed forces to issue regulationscilitate the granting of leave for serviceniems to
appear in court and for administrative paternity ahild support hearings.1Pepartment of Defense Directive
1327.5, “Leave and Liberty,” now states that wheseavicemember requests leave to attend paternithitd
support hearings, leave “shall be granted” unléssservicemember is serving in a contingency ojoerair
unless “exigencies of service” require that leagalbnied.

11



court™ In Judkins v. Judkin¥' the wife filed a domestic lawsuit in August 198Bhe defendant
was an Army lieutenant colonel stationed at Ft.ggraAfter numerous continuances due to his
military duties, he was finally given a trial daseAugust 31, 1992. When he failed to respond
to discovery, failed to complete the pretrial orded moved for a continuance on August 31,
adding (apparently for the first time) a motion #ostay under the SSCRA, the judge’s patience
was at an end. The trial court found that he la#ldd to exercise good faith and proper diligence
in appearing and resolving his case and then dehesthotions of defendant.
The Court of Appeals framed the issue as whethettribl judge had erred in denying the
defendant's motion for a stay. It stated that:
* The only evidence of defendant's unavailability \wdstter from the Army stating that he
was to depart for Southeast Asia on August 30, I80a@bout 46 days;
* There was no evidence in the record as to whette/lSM had at any time requested
leave or whether leave was likely to be grantechuigguest; and
» The defendant made no showing as to how his defens&l be prejudiced or his rights
materially affected by his absence.
The Court of Appeals accepted the trial court'®aheination that the SM had failed to exercise

good faith and due diligence.

TIPSFOR THE TRIAL LAWYER
A stay will not be granted without a showing of gdaith and proper diligence, and courts will
usually need to see a statement from the SM ash&iher leave was available and had been
requested. A stay is not forever. Contrary togbpular notion, a stay of proceedings is not
meant to outlast the natural life of the lawsujtfor that matter, the presiding judge. The sy i
in fact, intended to last only as long as the niateffect lasts. Once this effect is removed, the
opposing party should immediately request thenliftof the stay of proceedings. In the event of

13 See, e.gBoone v. Lightner320 U.S. 809, 64 S. Ct. 26, 88 L. Ed.(1943gsniak v. Wiegand1 Ill. App. 3d
923, 927-30, 335 N.E. 2d 131(197®)nderhill v. Barnes161 Ga. App. 776, 288 S.E. 2d 905(198Pglo v.
Palo, 299 N.W. 2d 577 (SD S. Ct. 1980), ahdikins v. Judkind13 N.C. App. 734, 441 S.E.2d 139 (1994).

14 3udkins v. Judkinsupranote 5.

12



further resistance by the military member, the tebould require supporting affidavits.
Dealing with Default

If a default decree is entered against a SM, whhebeejudge complies with the terms of the
SCRA or not, the Act provides protections. Thepase of this is to protect those in the military
from having default judgments entered against ththout their knowledge and without a
chance to defend themselV8sThe SCRA allows a member who has not receiveiteof the
proceeding to move to reopen a default judgmermt.dd so he must apply to the trial court that
rendered the original judgment of ord@r.In addition, the default judgment must have been
entered when the member was on active duty in th&m service or within 60 days thereatfter,
and the SM must apply for reopening the judgmentievbn active duty or within 90 days
thereafter’ Reopening or vacating the judgment does not impgit or title acquired by a
bona fide purchaser for value under the defaulyjuent®

To prevail in his motion to reopen the default @ecthe SM must prove that, at the time the
judgment was rendered, he was prejudiced in hiftyaho defend himself due to military
service® In addition, he must show that there is a mddter or legal defense to the initial
claim. Default judgments will not be set aside wieelitigant’s position lacks merit. Such a
requirement avoids a waste of judicial effort aeslaurces in opening default judgments in cases
where servicemembers have no defense to assemparfAsf a well-drafted motion or petition to
reopen a default judgment or order, the SM sholddrlty delineate his claim or defense so that
the court will have sufficient facts upon whichidase a ruling.

The North Carolina Courts of Appeals dealt with theeritorious defense” issue fBmith v.

15 Roqueplot v. Roquepld8 Ill. App. 3d 59, 410 N.E.2d 441 (1980).
18 bavidson v. GFC295 F. Supp. 878 (N.D. Ga. 1968).

750 u.s.c. App. § 521(g).

1850 u.s.C. App. § 521(h).
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Davis?® In that case, plaintiff served defendant with amplaint that charged him with
nonsupport and requested an order of child supplrtresponse, the member sent a letter to
plaintiff's attorney asking that the attorney reng his rights under the SSCRA. Defendant
failed to appear at the hearing and the court, amithappointing an attorney to represent the
defendant, entered an order that defendant pagl shipport to plaintiff on behalf of the minor
child.

Defendant then filed a motion to set aside theatander several provisions of the SSCRA.
The affidavit attached to the motion alleged theteddant was on active duty in the Marine
Corps in California, that his military obligatiopsevented his attendance at the hearing, and that
he was having “pay problems”-- he had not been pafdur months. On appeal, the order was
set aside because “[d]efendant has alleged facishvett the time of the child support hearing
were sufficient to constitute a legal defense &niff's petition.”*

Requirements for the Moving Party

How do you take a default judgment in a militangseaf you want to safeguard it against
reopening? There must be an affidavit or otheifiedr pleading which supports the default
judgment. It must be prepared and filed by thenpfé (or the moving party) and it must state
sufficient facts to give the court a reasonable ishato determine whether the
defendant/respondent is in the militdfy The effect of failure to file such an affidawit that no
entry of judgment is allowed until a judge deteresrthat the defendant is not in the military and
has not requested a stay.

The court is not required to set aside a defadlgmuent if there was no prejudice by reason

19Bell v. Niven225 N.C. 395, 35 S.E.2d 182 (1945).

20 Smith v. Davis88 N.C. App. 557, 364 S.E. 2d at 156 (1988).

21364 S.E.2d at 159.

22 Millrock Plaza Associates V. Livelg53 Misc. 2d 254, 580 N.Y. S. 2d 815 (1990).

14



of service in the armed forces. A New York cotot, example, refused to set aside a default
separation decree against a servicemember whenabduly advised of the pendency of the
action, was always accessible to the court, angseef to accept notice by certified mail of the
time and place of his trial. The court in thistarxe held that he was not prejudiced due to his
military service in defending the actiéh.In a California case, the court ruled that if amier
against whom a default judgment was entered hadeasire to assert a defense and had so
demonstrated by his prior conduct, then his mifiservice did not prejudice hiff.
Execution of Judgments

What happens when the attorney for the SM getslvedolate in the lawsuit? This is
typically at the stage where the court has entenedorder to seize and sell the member’'s
beautiful Pontiac Trans Am or to attach his bantoaat. Even when a court order or judgment
has already been entered and the court is regolypteed with execution or attachment, it is still
not too late for the SM. In any action startediasfaa SM before his period of military service,
during it or within 90 after the end of service,emha SM’s military duties materially affect his
ability to comply with a court order or judgmenttet the court may (on its own motion) and
shall (on motion by the SM) —

» stay the execution of any judgment or order entagainst him, and

e vacate or stay any attachment or garnishment opgsty, money or debts in the

possession of the SM or a third party regardlessvbéther it is before or after
judgment®®
Opposing a Stay Request

It is clear from the above explanation that theeeabundant protections which are afforded

23 Burgess v. Burges&34 N.Y.S. 2d 87 (N.Y. Sup., 1962).
24 \wilterdink v. Wilterdink81 Cal. App. 2d 526, 184 P.2d 527 (1947).

15



to the SM by the SCRA. However, domestic attorneils be quick to recognize that these
protections, especially the stay of proceedings,wark a hardship in many family law cagés.
Delays in discovery, unpaid support, custody oitati®n problems — all of these and more may
confront the lawyer for the nonmilitary party. Wlaae the tools and resources available to her
to challenge the SCRA'’s protections, to opposeréagiest for a stay of proceedings? For the
practitioner who wants to contest a stay requeste lare some questions, suggestions and
strategies.

Be sure to ask what is the nature of the “militagcessity” that prevents a hearing. Is the
SM serving in Iraq, where he cannot be given lewis facing hostile fire on a daily or weekly
basis? Or is he serving as “backfill” at Ft. Brabiprth Carolina or Ft. Lewis, Washington (so
that others may deploy overseas), working a comlfbetday shift with weekends off? Counsel
for the non-moving party will sometimes hit paydig challenging the explanation (or lack of
explanation) of military necessity.

Has the SM specified a reason why he cannot paatieiin the lawsuit? IfPower v.
Power?’ the Texas Court of Appeals affirmed the trial ¢@udenial of a stay motion for lack of
evidence that the SM’s military service requirestay of proceedings. The SM, responding to a
motion to increase child support, filed a “pleaalmatement” which stated basically that he was a
major in the U.S. armed forces, he was stationgdemnmany for the next three years, and that he

was asserting his rights under the SSCRA and réiqgdbat the court abate the action.

2550 U.S.C. App. § 524.

26Query: How does this provision affect the custbdéd who suddenly stops receiving child supporémvhis ex-
wife is called up to active duty from the GuardReserve, leaving behind her “day job” and the migntvage
garnishment for support of their children? How sldleis provision affect an action for custody bg thon-
custodial dad when mom, who has custody, gets matidn orders and takes off for Afghanistan, legvthe
parties’ child with her mother in Florida? NotatlCongress made no restrictions as to domestés ¢aswriting
and passing the SCRA. And in January 2008, itquh$se 2008 National Defense Authorization Act wahic
emphasized that custody is included in the casesred by Section 521 (basically, all “default casedere the
SM has not entered an appearance) and those ingawi initial stay request (for at least 90 days).

16



Noting that the Act was not to be used to delayptenpt resolution of lawsuits when the
SM’s rights would not be materially affected, theu@t of Appeals stated that the trial has wide
discretion in deciding whether a stay should bentgch under the circumstances of a particular
case and which party should bear the burden offedo prejudice. The Court added that
“[s]uch latitude in fixing the burden of proof basen the facts of the case is especially
appropriate where the trial court has the dutyraiget the interest of childre®

The Court of Appeals pointed out that the SM “dttimhes appeared by counsel, yet he
presented no admissible evidence in support opleis.”>® Except for the bare allegation that he
was in the armed forces and stationed in Germanthéonext three years, he offered no proof to
assist the court in the exercise of its discretirodetermining whether a further stay should be
granted. We note that during the 10 month pendericgppellee’s motion to increase child
support, appellant never presented proof that leeumable to obtain leave in order to appear at
trial, or that his defense was otherwise adveraffbcted by reason of his military servic8.”

The Court of Appeals found that the trial courteactvithin its discretion in placing, under
the facts of this case, the burden of proof on3kk “who had greater access to the evidence
supporting his position®* The SM'’s appeal was denied and the trial courtien granting an

increase in child support for the two children fré8i75 to $900 a month, was affirmed.

27 power v. Power720 S.W.2d 683 (Tex. App. 1986).
281d. at 684.
Id

3014, at 684-685. The Georgia Court of Appeal¥/lasz v. Schweikhardt et al.78 Ga. App. 512, 343 S.E.2d 749

(1986) took the opposite approach: “When the apfibo is made it is imperative that the stay bentga unless
it is made to appear further, by relevant evidetmeeehing the question of impairment to prosecutelefend
resulting from military service, that there is naterial impairment.... An applicant might well rés$ request
for a stay upon the bare statement that he iseatittie actively in the military service, and, witbthing more
appearing as evidence touching the question oiinpgirment by virtue of his service, the trial jedgould be
required, as a matter of law, to grant the stay8 Ga. App. at 513, 343 S.E.2d at 750, quoting f(aates v.
Gates 197 Ga. 11, 15-16, 28 S.E.2d 108 (1943).

17



Default Protections

If a default decree is entered against a SM, wdrdtie judge complies with the terms of
the SCRA or not, the Act provides protections. Phegpose of this is to protect those in the
military from having default judgments entered agathem without their knowledge and
without a chance to defend themselves. The SCRAvala member who has not entered an
appearance in the proceeding to move to reopefaaltipidgment. To do so he must apply to
the trial court that rendered the original judgmeaindrder. In addition, the default judgment
must have been entered when the member was o aictiy in the military service or within 60
days thereafter, and the SM must apply for reoethia judgment while on active duty or
within 90 days thereafter. 50 U.S.C. App. 8 521(BEopening or vacating the judgment does
not impair right or title acquired by a bona fiderghaser for value under the default judgment.

50 U.S.C. App. 521(h).

To prevail in his motion to reopen the default @ecithe SM must prove that, at the time
the judgment was rendered, he was prejudiced ialilgy to defend himself due to military
service. In addition, he must show that therenseaitorious or legal defense to the initial claim.
Default judgments will not be set aside when gditit's position lacks merit. This requirement
avoids a waste of judicial effort and resourcespening default judgments in cases where
servicemembers have no defense to assert. Asfpamvell-drafted motion or petition to reopen
a default judgment or order, the SM should cleddineate his claim or defense so that the

court will have sufficient facts upon which to baseuling.

3114. at 685.
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Prior to the passage of the SCRA, the North Camoiourts of Appeals dealt with the
“meritorious defense” issue iBmith v. Davi§? In that case, plaintiff served defendant, the
child’s father, with a complaint that charged hinthasnonsupport and requested an order of child
support. In response, the member sent a lett@taiotiff's attorney asking that the attorney
recognize his rights under the Soldiers’ and SslilGivil Relief Act (SSCRA), the forerunner to
the SCRA. The defendant failed to appear at tlaimg and the court, without appointing an
attorney to represent him, entered an order raguinim to pay child support to plaintiff on

behalf of the minor child.

The defendant then filed a motion to set asideddém@ee under several provisions of the
SSCRA. The affidavit attached to the motion stdked the defendant was on active duty in the
Marine Corps in California, that his military obdiions prevented his attendance at the hearing,
and that he was having “pay problems” — he hadbeen paid in four months. On appeal, the
order was set aside because “[d]efendant has dlleges which at the time of the child support

hearing were sufficient to constitute a legal deéeto plaintiff's petition.®*

Procedural rights and substantive ones may be @le@s$ an issue when raising a
meritorious defense claim. As a general rule, d$ghce when one’s rights or liabilities are
being adjudged is usualfyrima facieprejudicial.”®* In Smith v. Davisthe appellate court held
that it was reversible error to proceed with thal tvithout the defendant, and that his military

service did prejudice his ability to defend thelatsiupport actiori®

32 Smith v. Davis88 N.C. App. 557, 364 S.E. 2d at 156 (1988).

#1d., 364 S.E.2d at 159.

3 Boone v. Lightner319 U.S. at 575ee also Chenausky v. Chenaubk$,N.H. 116, 509 A.2d 156 (1986).
% Smith v. Davis, suprat n. 32
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Substantive issues may provide the framework folaan of “meritorious defense.” A
servicemember’s defense in a child support caskl dmibased, for example, on any one of the

following:

» Death or emancipation of the child;

» Transfer of physical of legal custody of the child;

* Prior payment of child support (but failure of theurt of custodial parent to credit
same); or

» Military financial error (resulting in no paycheck)

A personal appearance for testimony would probbablgssential for each of these issues. In any
of the above enforcement-defense cases, a claams&at of the defense which is sufficient to
give notice of same to the other side, made undtr, ghould be sufficient to persuade the trial

court to grant a stay for a reasonable periodnoé ti

Conclusion and Resources
Handling cases involving the Servicemembers Cieili€? Act can tax the practitioner’s

patience, comprehension and research capabilieme provisions of the SCRA may seem
illogical or counter-intuitive. Many sections canie understood without reference to other
parts of the act. A wise attorney will associatenpetent co-counsel and reach out to written
materials that cover the terms of the SCRA in fgadiderstandable language.

There are several resources which will help in axphg the SCRA:

» Start with “Servicemembers Civil Relief Act Guideyritten by the faculty of the Army

JAG School. Go tavww.jagcnet.army.mil > TJAG Legal Center and School. Then click on

Publications and then look for the Guide, whicAAs260.
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* You should also visit the Servicemember’s Civil iRelAct information center at the
public preventive law page of the Army Judge Advecd&eneral's Corps, found at

http://www.jagcnet.army.mil/legal

* “A Judge’s Guide to the Servicemembers Civil RehAet” gives a detailed explanation
of the statute and includes a two-page checklistjidges to use in applying the terms and
protections in the Act. Get it from the website tbE North Carolina State Bar's military

committee,www.nclamp.gov— click on “Resources.” You'll also find there'Are We There

Yef’ A Guide for the Appointed Attorney under the \Beemembers Civil Relief Act.”

 There are two articles published by the North GaeolState Bar which explain the
intricacies of the Soldiers’ and Sailors’ Civil RdlAct and its successor, the SCRA. Many of
the terms of the prior Act are carried over to tleev statute. These articles are “The Soldiers’

and Sailors’ Civil Relief Act,” North Carolina S&aBar Journal, Spring 2002, and “The New

Servicemembers Civil Relief Act,” North Carolinaagt Bar Journal, Summer 2006.
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